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12  Can  IL  in  Banco  Regis* 


PART    I. 


Slater  againft  Slatef  and  his  Wife. 

DEBT  was  brought  againft  them  on  an  Obligation  Hufoandand 

fealed  by  them   both,  and  both  were  taken  by  Wife  taken  oa 

Capias:  It  was  moved  for  an  Habeas  Corpus   to  bring  *"J?*}?^^p2^ 

them  into  Court,  to  the  Intent  that  the  Hufband  only  fl^e  difcharjseiJ. 

might  be  committed  in  Cuftody,  and  the  Wife  difcliar-  vide  poft.  51- 

ged;  (and  it  was  held)  by  the  Court,  that  this //fli^^j  n^%' Mod's. 

Cpr/>tfj  for  removing  the  Bodies  might  have  been  for  13*5.  i  Sid.  20,* 

tbem  without  Motion;  but  where   the  Party  is  com-  S95-2Keb.355 

mirted  for  a  Crime,  there  it  ought  to  be  on  Motion.  ^*io5.^^* 

Hghat  Corpus,  where  Without  Motjoa* 


Heath  againft  Paget. 


i    ASSISE  of  a   Freehold   (laid)    in  JVeJlminfier,  Affifeofan 
jfX  of  the  Office  of  Keeper  of  the  Writs  and  Ke-  s.^'%*  kI^! 
cords  of  this  Court,  and  fhews  it  to  be  an  ancient  Of-   13, 1*9,  &c/ 
lice  granuble  by  the  Chief  Juftice  to  any  Perfon  for  » sid.40. 
Vife,  to  be  cxcrcifed  by  himfclf  or  his  fufficient  Depu-      ,'  *'^* 
tf  ;  tiiid  that  the  Office  being  void,  Heaih  Chief  Juftice, 
Part  I.  B  granted 
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Diy  %\vrn  for 
excf^nin^  to 
the  Writ. 

•P.    % 

Vide 6  Co.  2^ 
k  Hob.  1 2^ 
Litt.  8i. 
Dyer  55. 
Godb.  ^8 1. 
Exception. 


Officer  ou«ht 
to  be  always 
in  Court. 


A  Writ  in  in 

the  Tf}e\iy 
an  infifnfible 
Word  it  not 
amenilablc. 
Vide  I  Galk. 
51.  52.. 
6  Mod  164. 
a62».  I  D;Knv. 
335  Vide  ib. 
354.  No.  S3- 


l^ifTcrence* 


granted  it  to  the  PlaihtilT:  The  Defcnc^ant  prays  a  Daj^ 
for  excepting  to  the  Writ,  and  had  it;  and  then  took 
tfi  Exception  frfV.)  That  the  Writ  being  fued  in  the 
Times  of  the  late  Trouhl(*s,  vas  by  *  Snurity  and 
Pledges,  whereas  the  Writ  in  Lain  is  Pone fev  varies  Csf 
PlegiiSy  and  Ffl^^i  is  Sureties :  And  for  this  Excrj^tion 
the  VVrit  was  abated  by  Confont.  But  as  I  have  heard, 
this  E-vception  was  over-ruled  in  the  Common  Picas 
the  lall  Term  :  And  note,  the  Writ  in  the  Re^iJIer,  169. 
b.  is  Pone  fer  vadium^  i^c,  ^nd  In  F,  JV.  £,  r  77  it  is 
Tow  per  vad\  &r,  which  may  be  Fades  ov  Vadium  ;  and 
thereupon  a  new  Writ  was  brought,  returnable  this 
Term,  in  Laiiny  and  the  Tenant  prayed  a  Special  Im- 
parlance (with)  5j/i;/j,  yc  until  another  Term:  But 
by  Twyfdcn  Jul^ice,  This  is  againft  an  Officer  of  the 
Courts  who  ought  to  be  always  prcfcnt  (in  Court)  and 
thi^  Writ  is  (to  bie)  a  fpecdr  Remedy  /  and  thereupoit 
Time  was  given  to  tlic  Defendant  for  excepting  to  the 
Writ,  Vut  not  till  another  Term,  but  to  another  Day 
in  this  Term  ;  ><iftd  th^n  the  Exception  was.  That  the 
Writ  in  the  Tefte  was  Duodemo  of  this  King,  for  J>«- 
odfcimoy  ?.nd  this  was  prayed  to  be  amended,  it  being 
only  an  Error  of  the  Clerk  (or  Writer)  and  cited  8  Co. 
160.  I  Cro,  Turner  againft  Palmer  in  a  ^uare  Impedit 
Hcclejia  for  Ft  carta  amended.  Hob.  118.  Brickkecd 
againft  the  Archbilhop  of  York^  in  a  S>uare  Imfedit 
raccatia  for  zicaria  amended,  the  Inftru<?tions  being 
right.  And  Hob.  249-  in  Ejeflment,  DtTtfit  for  Dr-' 
fntjit  in  the  Writ  wa$  amended  :  But  on  the  other  Side 
were  cited  /*.  N.  B.  14.  /foi.  128.  0^///Aor/>/ againft 
Maude,  gH  7.  17.  5  Co.  i2i-  Alfo,  this  is  the  Sub- 
ftance  of  the  Writ,  vh.  the  Date,  and  it  is  the  Igno- 
rance of  the  Clerk  in  not  duly  dating  the  Writ :  A  ad 
as  to  that  which  is  faid  in  8  Co.  159.  h.  That  falfe 
Latin  in  Writs  is  not  amendable,  but  a  Word  that  is 
no  Latin  is,  Twyfden  and  Wyndham  Juftices  faid,  That 
the  Contrary  thereof  had  been  oftentimes  adjudged,  and 
the  Difference  is.  If  the  Word  be  of  the  Subftance  of 
tl>e  Writ,  be  it  (either)  falfe  Latin  or  no  F^tin,  it  is 
not  amendable  ;  but  if  it  be  not  of  the  fubftance  of  ■ 
the  Writ  it  is  amendable,  be  it  falfe  Latin  or  no  Latin  ; 
and  this  Word,  ziz.  the  Date,  is  of  the  very  Subftance 
of  the  Writ,  for  if  it  has  no  Date  it  is  not  pleaded  in 

another 
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another  Affizc.  And  for  this  Fault  only  the  Writ  was 
abated  by  ttc  whole  Court,  divers  other  Exceptions  of 
Icfs  Force  being  over-ruled  :  And  after  in  Trinity  Term 
on  anew  Original  brought  the  Affizc  was  tried  here  at 
Bar,  ^nd  VcrdiA  and  Judgment  for  the  Tenant. 


Talbot  againft  Bacon. 


•p.  3 


TRESPASS  (was  brought)  by  the  Hdlband  and 
Wife,  for  a  beating  of  the  Wife,  and  taking  the 
Goods  of  the  Hulband  ;  and  on  Not  guilty  (pleaded, 
&c.  a  Verdift  was  for  the  Plaintitf  for  the  Beating,  and 
for  the  Defendant  for  the  Rdidue  :  And  it  was  moved 
in  Arreft  of  Judgment,  That  the  A6lion  was  not 
well  brought  as  to  the  Goods,  and  the  Severance 
(thereof)  by  the  Verdi6l  had  not  cured  it;  and  cited 
Hob.  Rev'l  againft  Grayy  and  2  Cro.  Buckley  againft 
Hales.  And  Judgment  was  ftayed,  no  Body  appearing 
on  the  other  Side. 

izo8.    Buller*t  N.  P*  ao*    i  Conu 


Battery  by 
'Hulband  and 
Wife,  and 
taking  of 
Goods  not 
cured  by  a 
Verdift,find« 
iag  Not  guilty 
as  to  the 
Goods. 

VidtHob  l84« 
2  Cro*  665* 
No/i  M.  S« 
Caie  17. 
Hard.  i6d. 
Ld.Raym. 
Dig.  108.  576* 


Hudland  againft  Povy. 

IN  Debt  on  an  Obligation,  the  Defendant  demands 
Oyer  of  the  Condition,  M'hich  was  to  perform  Co- 
venants in  an  Indenture,  and  then  pleads.  That  there 
weie  not  any  Corenants  in  the  Indenture  ;  whereupon 
the  Plaintiff  demurred  and  prayed  Judgment,  (for  that 
if  there  were  no  Covenants  the  Obligation  is  finglc)  and 
bad  it,  except  Caule  ((hewn,  tic) 

I  Mod.  35*    %  Mo^l  285.    1  Kcb. 


&  C.  I  Keb. 
127. 167. 

Obligation  to 

peribrm  Co- 

venaott,  and 

no  Covenants 

pleaded. 

Vide  poft.  77, 

45- 

Raym.  27. 

I  Sid.  105, 3084 

45$. 

130,451. 


Dayt  againft  Webb. 

IN  Ajfumfjit  the  Plaintiff  declares,  That  in  Confider-  Ajfumfftio 

ation  of,  iic.  the  Defendant  promifed  to  purchafe  t?c  b^  rV^^ 

fuch  Lands  at  thebeft  Rate  that  he,could,  and  alfigned  he  could. 

A  Breach,  that  the  Defendant  had  not  purchafed  the  vide  3  h.  4. 


B  % 


Lands 


14*  U  H.  6. 


iS.zdH.  6. 
2j,  3  H.  7.  14. 


Vide  I  Jo. 

179. 
Yelv.  2a. 

I  Roll.  Rep. 
'  459. 
QyjRxt  3  Lev. 

Poll,  98,  103, 
198,110^  III. 
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Lands;  on  which  the  Defendant  demurp:  And  it  waw 
now  argued  for  him,  that  the  Declaration  is  not  good, 
not  having  averred  that  he  could  pijrchafc  them:  And 
2'wyjuen  Juftice  held,  the  Ajfuitn>fit  or  Promife  abfo- 
lute,  c-ind  that  he  had  taktn  upon  him  to  purchafo  then: 
abfolutely,  but  that  the  price  was  to  be  fo  leafbnabh 
as  he  could.  (But  by)  Fojler  Chief  Juftice,  he  hatt 
not  undertaken  to  purchafe  them  except  the  Owne: 
will  fell;  and  he  is  only  to  purchafe  them  at  the  bef 
Rate  that  he  can,  and  therefore  he  is  not  to  puichafi 
them  if  \\t  cannot.  But  Judgment  was  ruled  for  th< 
Plaintiff,  except  Cai-fc  (lliewn.) 


p.  4 


Whether  the 
Wife's  Con- 
tra A  (hall  bind 
the  Huibaad 
or  not. 

8.  C.f  Mod.  9, 
124.  toa4J. 
\  Keb.  69,  8o» 
87,  Z06,  &c. 
I  Sid.  109,425* 
I  Vent.  4^ 
1  Vent.  \$S* 
Vide  I  Salk« 
116,  118,  189. 
6  Mod.  239.   < 
Allen  61. 
poll  6,  7 


*  Manhy  and  Richards  againft  Scott. 

T  N  J^Jfumf/it  on  (Iflue)  Non  Ajfnmpftt^  a  Special  Ver 
■■'  diktat  Guild'Ually  before  ?Aalht  Juftice,  found,  tha 
5c<?//*s  Wif(^  departed  from  him  without  his  Confent 
and  lived  twelve  Years  feparate  from  him,  and  then  i-e 
turned  ;  but  he  then  would  not  receive  her,  nor  allo\ 
her  any  Maintenance,  and  difcharged  (or  forbid 
Tradefmen,  particularly  the  Plaintiffs,  from  truftinj 
her  with  any  Wares  :  And  that  the  Plaintiffs  being  Mer 
cers,  fold  the  Wife  Wares  to  the  amount  of  40  /.  anc 
that  the  Prices  were  reafonable,  and  the  Things  fit  fo; 
her  equality;  and  if  the  Huiband  was  obliged  to  pa; 
for  them  they  found  for  the  Plaintiff,  and  if  not  fo: 
the  Defendant. 

This  Cafe  was  argued  at  the  Bar  three  feveral  Times 
firft  by  Atlcyn  for  the  Plaintiff,  and  Wylde  for  the  De 
fendant ;  Secondly  by  Finch^  for  the  Plaintiff,  and  Scr 
jcant  Beare  for  the  Defendant  ;  and  thirdly  by  Jone 
for  the  Plaintiff  and  Serjeant  Baldwin  for  the  Defendant 
and  afterwards  by  all  the  J^udges  at  the  Bench,  viz.  FoJ 
tevj  Chief  Juftice,  Mallet,  Twyfden  and  JVyndham 
And  the  whole  Court  agreed.  That  the  Verdi6l  wa; 
fufficient,  though  it  did  not  find  what  the  Goods  were 
for  although  what  are  fit  and  neceffary,  is.  to  be  triec 
by  the  Court,  yet  it  is  that  Court  before  which  th( 
Caufe  is  tried,  and  not  the  Court  here  before  which  i 

■  come 
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comes  to  be  adjudged  on  the  Special  Verd'nJl :  And 
that  tliefc  Goods  were  fit  for  her  Quality  is  agreed  by 
(both)  the  Jury  and  the  Court  where  the  Cnufe  was 
tried.  But  whether  the  Hulband  flioukl  be  charged  the 
Court  was  divided  in  Opinion;  Twyfditi  and  Mallvt  held 
that  he  fl>ould  be  charged  \  for  when  fhe  retuined  to 
lier  Hufbaad,  and  he  would  not  receive  her,  nor  pro- 
vide a  Maintenance  for  Iier,  if  no  Body  would  truft 
her  (fo  a-)  to  charge  the  Iluiband,  fhe  muft  ilarve,  for 
Ihe  cannot  earn  her  Living  by  her*  Labour,  for  what- 
ever flic  gains  by  her  Labour  the  Hulband  fliail  have  ; 
and  therefore  of  necefl'ity  flic  muft  be  trufled,  and  liic 
Things  bcin^  neccflary  for  her  Living,  the  Hulband 
ought  to  be  charged  for  them  ,  and  the  Huiband's  pro- 
hibiting (forbidding)  the  Plaintiffs  to  tru'ft  her,  cannot 
deprive  her  of  the  Liberty  which  the  Law  gives  her  for 
Prefervation  of  her  Life;  for  the  Law  for  Neceflity 
difpenfes  with  Things  which  otherwifc  arc  not  lawful 
to  be  done,  as  to  throw  down  my  Neighbour's  Hoiife 
*  for  preventing  the  fprcading  of  Fire,  to  throw  Goods 
out  of  a  Boat  when  it  is  overladen,  and  the  like  ;  and 
they  agreed  the  Cafe  put  bv  Fincuxy  21  /f-  7.  40.  That 
the  Wife  cannot  provide  feread  for  the  Family  (fo  as) 
to  charge  the  Hulband  :  But  here  tlic  Provifion  is  nc- 
ccffary  for  the  Maintenance  of  her  own  Life;  and 
though  Alimony  be  recoverable  in  the  Spiritual  Court, 
yet  it  the  Hufband  be  obAinate,  and  will  not  obey  theif* 
Sentence,  how  fhall  the  Woman  Jive  ?  And  if  he  will 
obey  it,  yet  how  fliall  flie  live  in  the  mean  Time  ?  And 
(as  to)  the  Cafes  cited  at  the  Bar  of  Writs  to  the  She- 
riff, for  deliyicririg  to  the  Wife  reafonablc  Eftovers,  thofe 
were  in  Time  of  /f.  8.  and  (have  been)  long  Time  dif- 
ufcd.  And  Twyf den  Jixhice  held.  That  in  this  Cafe 
jhc  Plaintiffs  might  have  Trover  agai'nft  the  Hufband 
for  the  Goods,  if  the  Gonti-aA  be  void,  wjiich  all  the 
others  denied ;  the  Goods  being  delivered  (by  the  Plain- 
tiff) and  (he)'  not  to  rehave  them  :  And  the  faid  two 
Judges  held.  Thai  as  the  Huflmnd  fliall  be  bound  in 
Trefpafs  for  a  Trefpafs  done  bv  the  Wife,  or  (in)  Trq- 
'  yet  for -Ooods  jaken  by  the  Wife,  fo  he  fhall  be  here 
for  Goods  fold  to  her  or  relief  of  her  Neceflity  ;  and  to 
maintain  the  Opinion  for  the  Plaintiffe,  were  cited  ^o 
j£  6.  26.  Efyir  234.  II  H.  6.  30.  Alfo  10  Co.  Bifliop 
•        •  of 


P.  5 


J  Vide  I  Sid.  • 
113,  128,  129. 
aVeni  45» 
I  Mod*  i$6, 

I  Vent.  24* 
Noy  79,  126. 
I  Jo.  16,  443- 
March  60, 82* 
Larch  126* 
1  Leon  312. 
Palm.  343* 
Cto.Jk.66u 
Stvle  18. 
yclv.j66. 
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Cro.  Car.  254, 

ass,  494* 

Andr.  242. 

1  Roll.  Abr. 

6  pi.  6. 

Stra.  1094. 

1  6j1}  •14,115 

I  Com.  Dig. 

220. 

5  Com.  Dip 

194. 

Vide  I  Salk. 

IIS.  1x6, 1x8. 


I  Salk.  1x6. 


P.  6 


Verne  covert  s« 


of  Salj/burys  Cafe,  That  a  Bifhop  may  grant  an  Office 
of  Neceflity  notwithftanding  the  Statute.  And  9  Co.  73. 
A  Feme  covert  excufcd  in  a  Ravifhment  of  Waid  for 
Necelfity,  becaufe  (he  has  nothing  to  pay ;  and  it  is  no 
Advantage  to  the  Hufband,  for  he  is  charged  only  for 
Ncceffar.cs,  and  thofe  he  muft  have  provided  if  the 
Wife  had  continued  with  him,  and  divci*s  other  Mat- 
ters were  faid,  and  divers  other  Authorities  cited  on 
this  Side. 

But  of  the  contrary  Opinion  were  Po/ler  and  Wynd^ 
hamy  and  on  this  Part  it  was  argued^  That  the  Ilulband 
ihall  not  be  charged  ;  for  when  fhe  depaits  from  hcv 
Hufband  againfl  his  Will,  and  remains  fo  long  abfcnt, 
ancl  returns  again,  at  her  own  Pleafure,  the  Huiband 
Ihail  not  be  obliged  to  maintain  her  after  her  Return^ 
any  more  than  when  fhe  was  abfent ;  for  if  it  were  fo. 
Wives  might  le?ive  their  Hufbands  in  their  Youth,  and 
return  in  their  Old  Age,  when  they  cannot  be  fo  aififl- 
ing  to  their  Hufbands  as  before ;  and  their  Society, 
Alfiftance,  and  Cqmfort  to  their  Hufoands  is  one  Conn- 
deration  of  their  Maintenance  :  A  Feme  covert  cannot 
make  any  Contraft  to  charge  her  Huiband  without 
(his)  Affcnt,  precedent  or  fubfequent,  dcprefTed  or  im- 
plied ;  they  did  not  deny,  but  that  as  Circumftanccs 
*  may  be,  an  cxprcfs  or  implied  Affent  of  the  Huiband 
inay  appear  to  a  Jtiry,  fo  that  the  Contraft  of  the  Wife 
may  be  the  Contradl  of  the  Huiband;  as  if  the  Goods 
come  to  his  Houfe,  or  lie  appears  well  content  with  the 
Ufe  of  theip ;  but  here  the  contrary  appears,  for  the 
Plaintifife  were  forbid  by  him  to  fell  to  (or  truft)  his 
Wife>  and  it  does  not  appear  that  he  ever  had  Know- 
ledge of  this  Sale,  and  fo  could  not  approve  thereof; 
and  the  Jury  having  found  only  the  Forbidding  and 
the  Sale,  the  Court  is  obliged  to  adjudge  according  to 
the  Law,  That  the  Contrail  is  void,  for  a  Feme  Co- 
vert has  not  Power  of  her  felf  to  ipake  any  Contra  A: 
And  it  is  not  like  to  (be  Cafe  of  Infants,  for  thi?ir  Con- 
trails are  to  fome  Intents ^ood,  and  pay  be  ma^e  good 
by  them  at  their  Age  ;  but  the  Contraos  of  Fciie  co- 
verts are  abfolutely  void,  for  they  have  not  any  Power 
or  Wills,  but  (are)  fubjed  to  the  Will  of  their  Huf- 
bands j  eye|*y  Man  may  trade  with  4'hat  Tradefman  h^ 

v/ill. 
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will,  cxcliifive  of  all  others  ;  but  by  this  Means  they 
iliall  (be  forced)  againfi  theiv  Will  to  trade  with  fucii 
as  their  Wives  ple^le.     And  the  Laws  of  hn^hnd  have 
provided  for  Wires  more  wrafonably  than  to  make  then^ 
tUtrir  owa  Carvers    (vtz.)Tof!0  to   the  Ordinary  for 
Alimony,  the  Corts  of  which   Su:t  the   Hulband  fhall 
pay,  jf  liie  Wife  hatiijuft  Caufe  of  Complaint.      \  prn, 
Git^f^s  Cafe,  and  to  fupply  it  in  Cafe  of  the  Huiband*s 
Obftinacy,  8  H.  3.  Rot,  Ciauf.'Memh.  i^.  vel.  39.  Fretch^ 
i.ipjiilis  Cafe,  ^  4  H.  ^.  Rot.  Clauj.  A^emb.  3.  where  tjjc 
Huiband  w^s  obHinate,  Writ*  de  hjiov,  habevd.  where 
di.c -ted  to  the  Sheriff  to  levy  Ellovcrs,  (/.  r.  Mainten- 
ance) for   tiic  Wife,  of  the  Hulband*s  Goods,^  which 
Cafes  though  ancient,  are  Aill  Law,  although  the  Law 
has  now  provided  another  Remedy  againft  the  Obfti- 
nacy   of  the  Ilulbaqd,  by   Excom.  Cafiendo*      And   iij 
M^-ntenance  of  theOpinionn  on  this  Side,  were  cited 
^i  //.  7- 40-  That  fhe  cannot  charge  her  Ilufband  for 
Vifluals  bought  for  the  Family  without  his  Command     ,- 
precedent,    or  Ailent  fubfequem.     F*  N.  J?,   i2o»  G. 
The  ContraA  of  the  Wife  fliall  not  charge'  her  Huf- 
band  (any)  morre  than  the  Contraft  of  the  Servant.     4 
Co.  Forje  and  Hemlinf:^  Cafe,  llie  can  neither  make  a 
Ayill,  nor  revoke  a  Will  made  before  M  arriage,.  be- 
c^ufc  fhe  has  no^iH,  and  therefore  the  Marriage  i«  a 
'  Revocation}  for  elfe  the    Will    M'oqld    be  irreocable. 
%  Cro.  64  d-  Tracy  again  ft  Dutton  her  Receipt  after  Mar- 
riage of  ihc  Rent  of  her  own  Land,  fhall  be  no  IMf- 
charge  againft  the  Uuiband,  although  the  Tenant  had 
no  Notice  of  *  the  Marriage,  31  JE.   i  Tit.  Ddt.  663.'      *  P-   7 
tf  3.     20  H.  6.  2,2.  27,fl-  8.  24,  25-  13  R'  2.     Tit. 
Annuity  50.     And  thofe  Judges  held  the  Prohibition 
(or  forbid  ^oifig)  by  tl^e  Hujband  (to  be)  material. 

But  the  Court  being  thus  diviJed,  the  Caufe  for  the 
great  Weight  thereoi,  was  adjourned  into  the  Exche- 
quer ;  and  there,  after  divers  Arguments  at  the  Bar, 
it  was folemnly  argued  by  <iU  the  Judges  feverally  at  fe- 
veiral  Days  at  the  Bench,  where  TyWeUy  Juftice  of  Com' 
Banco,  jcined  in  Opinion  with  Twyden  and  Mallet ;  all 
the  reft,  viz.  Bridgman,  Chief  Juftice '  of  C.  B.  Hale 
Chief  Baron  of  the  Exchequer^  Hide  znd  Brown  Juf- 
ticcs  of  C  B>  and  Atiyns  and   Turner  Barons   of  the 

Exchequer, 
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Vide  1  Van. 

4*.  aKeb.554. 
1  Mod.  9.    I 
Sid.  4^5,  &c. 
ante. 


Exchequer,  and  Fofitr  Chief  Juftice,  and  Wadham 
Wyndham  Juftice  of  the  Kings  Bench  agreed.  That  the 
Hulband  fhould  not  be  charged,  but  that  Judgment 
ought  to  be  given  for  the  Defendant  :  And  fo  it  after- 
wards was  on  a  Motion  in  Banco  Regis j  and  the  Judg- 
ment was  there  entered  in  EaJUr  Term,  15  C^r.  2. 


Heme  againft 


On  a  Fu  Fa. 
ngiinft  an  Ex^ 
ecutor,   Uie 
Sheriff  returns 
no  Goods  as  to 
the  Debt,  but 
Jevies  the  Da- 
mages of  the 
Teftator's 
Goods,  it  is  ill; 
and  all  fubfe* 
quent  Pro- 
ceedings 
1  hereon  are 
alfo  ill. 
Vide  3  Lev. 
100. 1  Sid.  317. 
Hob.4. 
Yclv.  18,  3S. 
Cro.  Kl.  59?, 
-734.  82«. 
Latch.  140, 
Palm.  443. 
a  Cro.  4,  3< 
Mo.  246,  t' 
I  And.  55* 
160. 

Doug.  4.    ' 
'Z  Bac.  Abr. 

401,443- 

1  Term.  Rep, 
691.     . 

2  Term*  Rep* 


94. 

OQ. 


A  Scire  Facias  againft  an  Executor,  with  a  Fieyi  Fa* 
cias  for  levying  the  Debt  and  Damages  oj  the  Tef- 
tatoT^s  Goods,  iffo  much  (in  his  Hands)  and  if  not  ^  then 
Damages  of  his  own  Goods  :  I'heSlieriff  returns.  That 
the  Executor  had  not  Goods  to  fatisfy  the  Debt,  but 
that  he  had  levied  the  Damages  of  the  Teftator's 
Goods ;  whereupon  iffued  another  Fieri  Faciasy  furmi- 
fing  that  the  Defendant  had  wafted  the  Teftator's 
Goods,  on  which  the  Sheriff  returns,  that  he  had 
wafted  the  Goods  :  And  this  was  traverfed  and  tried, 
and  Vcrdi6l  for  the  Plaintiff,  and  on  Motion  in  Arreft 
of  Judgment,  it  was  ftayed  by  the  whole  Court,  for 
(that)  the  Return  of  the  Writ  was  ill ;  for  the  Goods 
of  the  Teftator  ought  to  be  charged  with  the  Debt,  and 
not  with  the  Damages,  except  they  arc  fufficient  to 
fatisfy  both,  but  the  Damages  are  to  be  levied  on  the 
Goods  of  the  Executor  for  the  Delay ;  and  although 
that  the  Trial  and  Vcrdid  be  on  the  Return  of  the 
fecpnd  Writ,  and  the  firft  admitted  (to  be)  good,  and 
accepted  by  the  Plaintiff,  and  that  it  is  the  Advantage 
of  the  Defendant  to  have  the  Cofts  levied  of  the  Tcf- 
tator's  Goods,  yet  all  the  Proceedings  on  the  fecond 
Writ  being  founded  on  the  Return  of  the  firft,  which  is 
ill,  all  is  ill.  And  by  the  whole  Court  Judgment  wa* 
flayed. 


*  p.  8  *  The  King  againft  Ward  Executor  of  Wentworth. 

Feh  deje,  it  T  T  was  found  by  an  Inquifition  on  a  Writ  direfled  to 

not  Murder  ■*•    the     Sheriff,     That    fVentzuorth,     of    his   Malice 

Sp'lioVof^'''  forethought,  murdered  himfelf;  and  this  Writ  iffued 

Mur4criaa  after 
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after  the  Rcftoration  of  King  Charles  II.  but  the  Mur-   Pnrlon. 
dcr  was  clone  long  Time  before.     And    now  the  (\ncf-  ^-  ^'  '^»-' 
tion  was.  Whether  by  the  General   Pardon  of  all  Of  •   V^^i^l'e!^^' 
fences.  Forfeitures,  t^c.  except  Murder,  t!iis   Murder   .<4S,  6*8. ' 
was  pardoned,  or  excepted,  fo   that  the   King  llvould  ^''^«^  V^'^5' 
have   the  Goods?    Fojhr  Chief  JiUiice,    and  Mal/eti  36',Vgft""6.' 
(faid)  This  is  a  fact  excepted  out  of  the   A6t,  by  tlic   1.80. 
Exception  of  Murder,  and   that  a  Fclo  de  fe  is  a   Mur- 
derer   in  the   higheft  Degree:    And  divers   Precedents 
were  produced  where  it  had  been  fo  taken  ;  but  all  (of 
iliem)  being  fitbjilentioy  Txvyfden  and  IVyndham  held  tb.e 
contrary:  They  faid,  That   Felo  de  fe  smd  Murder  are 
diftinfl   Things',  and   diftin61ly  treated  of  by  all   Au- 
thors;  and  tlie  Reafon  why  Murder  is  excepted  out  of 
all  Statutes,  is  notbccaufc  it  is  a    Mofatc  a  I  Lkw  ^  but  a   C^Brafton. 
patriarchal  Law  in  forced  by  Nature,  that    none  (hall 
dcftroy  himfclf ;  but*  that  the  Ven;>eanco  of  Blood  i.^ 
Afofaicaly  and  given  only  upon  the  Murder  of  another: 
But  in  the  Cafe  of  Felj  de   fe  no  Vengeance  of  Blood 
can  be,  but  only   a   Forfeiture   of  Goods  given  to  the 
King  for  the  OiTences  which  he  has  done  to  the  Law  of 
Mature,  and  depriving  the  King  of  a  Subjeet ;  and  the 
•Meaning  of  the  Exception  of  Murder  out  of  Pardons 
is,  (in  order)  for  putting  t!ie  Murderers  to  Death,  which 
cannot  be  in  this  Cafe ;  and  fo  t!ie  Court  was  divided 
in  Opinion  :  But   afterwards  Mallet t  being  withdrawn 
from  his  Place,  Kelynoe  com\i\^  in  his  Room,  joined  in 
Opinion  with   Tzuyfden  and    IVyndham^  and  gave  (hisj 
Opinion,  That  this   Murder  was  pardoned,  and   not 
excepted  by  the  Exception  of  Murder  ;  and  fo  was  the 
Forfeiture  for  it  alfo,  the  Offence  (itfelf)  being  par- 
doned :    But    where    it     was    argued     at    the     Bar, 
that   the  Pardon  being  before   the    Inquifuion,    and 
fo  before  the  Goods  came  to  the  King,  lliould  enure  to 
the  Executors   as   a   Releafc,  thougli  that  the  Offence  ^^l^L^''' 
had  not  been  pardoned  ;  it  wjas  denied  by  all  the  Juf-  feitld  before 
ticcs  ;  for  the  King's  Title  was  befoie  the  Inquifiticn,   *he  Inquifi- 
and  the  Goods  forfeited  to  him  immediately  by  the  V^aearii. 
Fa6l.  .  .  .<  .  115.    I'jo. 

iVent.  195. 
iSalk.  T08, 
109.  port  3S' 
%  Lev.  49. 

The 
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*  P.  9  *  The  King  againft  R€ad. 

No  new  Trial  JNDICTMENT   of  Perjury,  and  the  Defendant  ac- 

ant*sA^^d«al  quitted,  motion  was  for  a  new  Trial  for  the  Kinp, 

in  Criminal  or  f^^ J' that   divers  Witnelles  were  abfent,  ^>WAam  J uftice 

Capital  Caftfs;  held  it  grautable,  it  not  being  touching  Life  ;  to  wliich 

CoDviftfonT*  ^^^^^  anfwercd.  That  new  Trials  may  be  in  criminal 

Vid.  1  Sid.  Cafes  at  th<r  Prayer  of  the  Defendam,  where  he  is  con- 

143  153'  vifled  (but)  -not  at  the  Suit  of  the  Kiog  where  he  is  ac- 

ii^AaS^JoS,  quitted,  no  m©rc  in  criminal  Cafes  than  in  Capital  ; 

«i3',  214.  Z33'  and  whereas  two  Cafes  were  cited,  w  herein  new  Ti  ials 
Viir  It*        .  had  been   (granted)   on   the    Kings   Behalf:  Twyjden 

t  sid.'iss/*^  faid,  That  was  in  the  late  troublefome  Times,  and  by 

154'  the  Parties  Aifent  ;  and  thereupon  the   Court  would 
adyife  and  gave  Time  for  fearching  Precedents. 

Note^  That  afterwards  in  Michaelmas  Term,   13  G/r. 
2i  between  the  King  and  Bowdeny  an  Information  of 
Perjury,  and  the  Defendant  acquitted,  and  Motion  was, 
for  a  new  Trial  on  Affidavit,  That  one  of  the  Wit- 
neffes  was  abfent  by  reafon  of  Sicknefs  ;  and  denied  by 
the  Court :  (For)  the  Party  being  acquitted,  cannot  be 
tried  again  ;  but  after  a  Conviction,  a  new  Trial  may 
.    be  had  for  the  Defendant  on  good  Caufe  :  And  in  Tri^ 
nily  15  Car.  2.  The  King  againft  Fenwicke  and  Holt^  In  - 
8.  c  Sid.       formation   for  Perjury,  and  the  Defendant  acguitted, 
\^K^l±S        Motion  was  for  a  new  Trial,  on  Affidavit  that  foroe  of 
568, 500, 638,    the  Witneffes  were  kept  away  by  Prafti^e  of  the  J  >e- 
^39.  ^S?.  fendant;    And   Wyndham    Juftice   held  it    grantaMe, 

baing  in  a  Cafe  only  criminal,  and  noncapital:  (But) 
Kelynge  faid.  No  Cafe  could  be  fhcwn  of  a  new  Trial 
in  a  criminal  |Cafe,  more  than  in  a  capital;  for  the 
Fame  of  the  Defendant  fhall  not  be  often  drawn  in 
Queftion  for  ^he  fame  Thing,  no  more  than  his  Life. 
And  Fojli^r  and  Twyfden  directed  an  Information  to  be 
brought  for  the  Praflice,  and  if  it  were  found  a  new 
Trial  fhould  be  granted;  to  which  IVyndham  Juftice 
figreed  :  And  this  Cafe  being  moved  again  in  Michael- 
mas 15  Car,  2-  Fojiery  Twyjden  and  Kelynge  continued 
their  Opinions  ;  (But)  IVyndham  was  contrary,  and  faid 
That  in  an  Information  for  the  Prafticc  be  would  not 
N  have 
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have  the  fame  Punilhment    that   he  would  hsve  f <  r  . 

the  Perjury,  and  theretoie  held  a  new  Trial  grantable. 

1  he  others  (faid)  The  Courfe  of  the  Couit  is  the  Law      ^  p 

of  the  Court,  and  better  it  is  that  an  *  innocent  Perfon       ,  '  •  ^^ 

fhould  fufifcr  than  the  Law  changed.  And  Note,  In  TW-  ^^^^^X^ 

lary  Term,   15  &   16  Car.  2.  in  the  Cafe  of  Sir  yof*n  3. 

SickfoHy  where  he  conveyed  away  the  Wi.tncfles  in  an 
di<3ment  of  Parjury,  an  Information  was  brought 
againft  him  foi  the  Praflite,  and  he  convifled  and  fined 
1000  Marks  ;  and  then  as  I  iuppofe  a  new  Trial  was 
granted*  the  Information  being  brought  by  the  Direc- 
tion of  the  Court  to  that  Intent ;  but  I  did  not  hear 
any  Rule  for  a  new  Trial  given  at  tne  Time. 

Sec  2  Jo.  163.  and  2  Show.  161;.  Rex  verfus  Smith,  a 
new  Trial  after  a  Verdi«ft  for  the  King,  on  an  Infor- 
mation for  Perjury. 


I  I     m^^mmmmmmm^m 


Term 


t  II  ) 


Term.  Sana.  Hill. 


ANNO 


12  &  13  Car.  II.  in  Banco  Regis. 


Devife  to  one 
for  Life,  and  if 
he  die  without 
Iflfue  living  at 
his  Death,  Re* 
SDainder  to  .i« 
aother  in  Fee; 
f^iiitre  If  any 
executory  De- 
"vife,  or  *  Con- 
tingent Re- 
inainder?   ' 
(^  C.  Raym. 
aS. 

1  Sid.  47. 
1  Keb.29, 119. 
t  Danv.  519* 
15- 
I  Salk.  224. 

Vide  4  Mod. 
s82.sLev* 
«o9*434- 
|Salk.2z8, 

«3> 

SDanv.  520. 
Ftarnf  Con. 
Hem.  so  7,  303. 
45-4. 


Fiunhef  againft  Holmes. 

Intrat.  Hill.  1658.  B.  R.  Rot.  5ZI. 

T  N  Ejc(9ment,  Not  guilty  (was  pleaded)  and  a  Spe- 
■■'  cial  Vcrdi6t  (found)  on  which  the  Cafe  was,  A  Man 
fcifed  in  Fee,  devifed  the  Land  to  his  eldefl  Son  Tho- 
mas.  for  Life,  and  if  he  dies  without  Iffue  living  at  the 
Time  of  his  Death,  to  Leonard^  another  Son,  and  his 
Heirs;  but  if  Thomas  had  IfTuc  living  at  his  Death, 
tlwt  then  the  Fee  ihould  remain  to  the  right  Heirs  of 
Thomas  for  ever:  Thomas  enters  after  the  Devifor's 
Death,  and  fufFcrs  a  Common  Recovery  (under  which 
the  Defendant  claims)  and  dies  without  Iffue;  where- 
upon Leofiard  enters  and  makes  the  Leafe  to  the  Plain- 
tiff. This  Cafe  was  argued  twice  in  this  and  the 
following  Term,  by  Scrc^gs  and  Allcyn  for  the  Plaintiff, 
Tin^yones  and  Finch,  the  King's  Solicitor,  -  for  thd 
Defendant,  and  two  G^iieftions  (were)  made.  i.  If 
Thomas  had  by  the  Will  only  an  Eftate  for  Life  by  the 
Dfev'fe,  with  a  contingent  Remainder  to  Leonard^  or 
whether  the  Fee  was  vefted  in  Thomas,  with  an  E:xec- 
litory  Dcvife  to  Leonard?  1.  If  it  be  an  executory 
DeYtfc  to  Lecnardy  if  the  common  Recovery  has  bar- 
red 
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Tcd  It  ?  And  for  the  Plaintiff  it  was  argued.  That  Tha^ 
mas  had  a  Fee,  for  though  only   an  Kilatc  for  Life  be 
devifi'd  to  him,  yet   by  Difcent  of  the  Revcrfion  the 
whole  Fee  was  in  Jiini,  ^which    merged  his  Efiatc  for 
Life,  and  this   is  executed  in  him  ;  and  then  the  Eftate 
to  Leonard  cannot  be  any  other  than  an  executory  De- 
vife,  for  Ivhen  the  whole  Fee  is  given  or  veiled  in  one 
Perfon,  with  a  Limitation  of  a  Fee  to  another  upon  a 
Contingency,    this  cannot  be   a   Remainder,  for  one 
Fee   cannot   remain  '*  upon   another,  but  of  Necefiity      *  P,  13 
muft  take  Effe<il  as  an  Executory  Devife  :  But  when  on- 
ly Part  of  the  Eftate   is  difpofcd,  as  for  Life,  or  in 
Tail,  and  the  Refidue  given   to  another  on  a  Contin- 
gency ;  as  to  the  right  Heirs  of  J.  S.  who  is  in  Life, 
or  to  fuch  (a  Pci fon)  as  fhall  be  living  in  the  Houfq  at 
fuch  a  Time,  this  is  a  contingent  (Remainder)  But  here 
the  whole  Eftate  is  in  Thomas^  either  by  the  Devife  or 
by  Difcent,  and   then  the  Devife  to  Leonard^  muft  of 
nceffny  be  an  Executory  Devife  which  being  to  happen 
within  the  Compafs  of  a  Life,  has  been  allowed  ;  as  in    ^^o.  Jac,  15, 
Fell  2Lnd  Browti^s  Cafe,  z  Cro.  ^c.     And  as  to  the  fe-   iRoH.  Abr. 
cond  (G^ucfticn)  they  alfo  relied  on   Fell  and   Browns  ^^jfj^ij^^ 
Cafe,  where  it  is  adjudged.  That  a  Recovery  fliall  not  394. 
bar  in  fuch   Cafe.     But   on  the  other  Side  it  was  ar-  vide  1  Lev. 
igued,  and  fo  refolvcd  by  the  whole  Court  in  Michael-  ^^^  ^a.  2*. 
mas   Term,     13   Car,  2.    That  Thomas  took    but   an  2  Danv.  523. 
Eftate  for  Life  by  the  Will,  'and  the  Remainder  to  his  3  Chan.  Caica 
Heirs  not  executed;  and  though  he  be  the  Heir  to   *^'*9*5o- 
whom  the  Reverfion  defcends,  that  fliall  not  drown  the 
Eftate  for  Life  contrary  to  the  exprefs  Devife  and  Intent 
of  the  Will,  but   fhall  leave  an  Opening  as  they  ter- 
med it,    for   the  interpofing  of  the  Remainders  w^Jien 
they   fhall  happen  to   interpofe  between  the  Eftate  for 
Life  and  the  Fee ;  and  (they)   compared  it  to  Archer's 
Cafe,    I.  Co.  where  though  Robert  the  Devifee  for  Life 
VIS  Heir,  yet  the  Remainder  to  his  next   Heir  Male 
was  contingent^  and  fo  not  an  Eftate  for  Life  merged 
by  the  Difcent  of  the  Reverfion  :  And  fo  the  Eftate  of 
Thomas  here  being  only  for  Life,  by  this  Devife  the  Re- 
nainder  to  Leonard  was  a  contingent  Ren^ainder,  and 
barred  by  the  Recovery  ;  and   then  the  fecond   Point 
will  not  come  in  G^ueftion,  whether  an  Executory  De- 
vife (hall  be  barred  by  a  Common  Recovery.    But  on 

the 
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the  fiift  Point  they  all  gave  Judgment  for  the  Defend* 
ant. 


Anonynois. 

fSiiftomto         /COVENANT  (was  brought)  and  declared  on  the 

t?*^U-^\^'  Cuftomof  London:  That  Time  out  of  Memory, 

tbn/i/^f  c lUyi     ^^*  every  Freeman  {Jclfbat)  hath  ufed  to'take  Apprcn- 

8.  c.  1  ivc...      txes,  who  by  the  fame  Cuftom  have  ufed  to  be  bound 

37^469»5ia.  by  their   Covenants  to  ferve  faithfully  ;  and  that  the 

PlaintifiF  took  the  Defendant  Apprentice  by  Indenture, 

whereby  he  covenanted   to  ferve  the  Plaintiff  for  feven 

Years,  and  that  he  had  not  done  it,  but  had  departed 

from  his  Service  without  Licence.     And  on  Iffue,  That 

•  P.    13      he  had  *  ferved  him  according  to  the  Covenants,  and 

had   not  departed:  Verdift  was  for  the  Plaintiff ;  and 

it  was  moved   in  Arrefl  of  Judgment  by  fonesy  That 

the  Declaration  being  in  the  Solet  only,  and  not  in  the 

6 Mod.  31a,       Debet  and  Solet y  is  not  good  ;  and  cited  iz  E*  4.  8.  and 

3iS-«Si^ow.      J  Cro.  the  King  and  Bafjhaw.     And  if  he  be  obliged 

^^*  by  the  Covenant  to  ferve  at  all,  being  an  Infant,  it 

ought  to  be  by  the  Cuflom.    T,o  which  it  was  anfwered 

and   refolved   by   the  Court,  That   the  Aflion  being 

founded  on  the  Covenant,  and  the  Cuflom  (being)   but 

Inducement,  it  is  fufficient :  And  gave  Judgment  for  the 

Plaintiff^  Ai/f,  £sfc. 

Radford  againft  Bltidworth. 

Ott  do«  aa  TN  EjeAment  a  Special  Verdid  (found)  A  Merchant 
Aa  of  Bank-  X  feifed  of  Lands,  and  indebted,  in  1643  committed  an 
f*5'Vhe'La«d  ^^  ^^  Bankruptcy;  and  in  1645  ^^^  outlawed,  and 
and  five  Years*!  in  ^w/y  1649,  fold  the  Lands  to  the  Lelfor  of  the 
ahtrdoetano-  Plaintiff;  and  in  i64<)  was  outlawed  again.  In  1653, 
wi^hf  Cooi-  aCommitTionof  Bankrupcy  wasfued  and  in  1657,  hede- 
■dffion  ifluet.  clared  a  Bankrupt;  and  the  Commiffioners  fold  the  Lands 
a,  C.  1  Keb.  to  the  Defendant,  who  entered  and  gained  Poffeffion,  on 
aW  q6  ii4t  ^'^^^^^  ^^^  Leflbr  brought! he Ejeilment.  And Jirjl /it  was 
iy€.      '  objected,  That  the  Commiffion  not  being  fued  within 

Vtoe.po(f>i7«  five  Years  after  1643,  ought  not  to  have  iffued  at  all; 

or 
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for  when  the  Statute  of  21  Jac.  rcflrains  the  fuingof 

the  CommifTion  to  five  Years  after  the  Aft  of  Bailk- 

ruftcy    committed,     it    ought   to    be     intended     the 

firi^    Aft    of  Bankruptcy.      But   all  the  Court  weie 

tgainft   this,  (and  that)  it   might  be  fued  vithin  five 

\  tAYS  after  an  Aft  of  Bankruptcy.  Secondly,  It  was  ob* 

jeftcd.  That   the  Verdift  was  iufufficient,  not  having 

found  that  he  permitted  himfelf  to  be  outlawed,  with 

Intent  to  defsaud  his  Creditors  ;  as  the  Words  of  the 

Statute  are,    and   he  may  be    outlawed  without  his 

Knowledge.     To  which    Ftnch  at  the  Bar  anfwered. 

That  in  a  Special  Verdift  it  fhall  be  fo  intended.    But 

Thirdlyy  The  principal  Qjueftion  was,  Whether  by  the 

Commifl&on   iffuing  in    1653,    and  he  being  found  « 

Bankrupt  thereon,  it  fliould  now  relate  to  the  firft  Aft  of 

Bankruptcy   committed   in  1643 ;  fo  that   ^^^  Sale  by 

the  Bankrupt  in   1648,  fhould  be  now  defeated  by  the 

Vendees,  by  Reafon   of  Afts  of  Bankrupcy  done  in 

1643,  or  in  1645;  ^vhich  were  more  than  five  Years 

before  the  Commiffion  fued  ?  And  it  was  1  efolved  by  all 

the  Court,  That  the  Sale  Ihall  not  be  defeated  by  any 

Aft  of  Bankruptcy  made  before  *  the  Sale,  if  the  Aft     *  p,    i  ^ 

was  not  made  within  five  Years  before  the  fuing  of  the  fitnknip  y. 

Commiffion  :  For  if  a  Man  does  an  Aft  of  Bankruptcy  po^.  18. 

in  1654,  and  continues  in  Pofieffion  till  1658,  and  then  asLsi^  * 

IcUs,  and  after  commits  another  Aft  of  Bankruptcy  ; 

and  in  i66c,  a  Commiffion  is  fued,  the  Vendee  is  fafe, 

no  CommiiBon  being  fued  within  five   Years  after  the 

Aft  of  Bankruptcy  made  in  1654;  for  the  Aft  to  avoid 

the  Furchafe  muft  be  done  within  five  Years  before  the 

Commiffion,  and  alfo  done  before  the  Sale. 

And  in  Enjler  Term  16  Car.  2.  a  Man  did  an  Aft  of 
Bankruptcy  in  1651,  and  in  1657,  did  another  Aft; 
and  in  1658,  made  a  Leafe  of  Lands  :  In  1660,  a 
Commiffion  iffued,  on  which  he  was  found  a  Bankrupt, 
and  the  Lands  fold,  and  there  it  was  again  refolved. 
That  the  Commiffion  was  well  fued  within  five  Years 
after  the  laft  Aft  ;  although  not  within  the  five  Years 
before  the  Comthiffion,  and  alfo  before  the  Leafe,  the 
Vendee  of  the  Commiffioners  (hould  avoid  the  Leafe ; 
Which  I  myfelf  heard  and  obferved. 

Mayor 
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Hetnrn  on  s 
K.hcat  Cirf,ut 
to  tl\c  City  of 

S.  C.  I  Keb. 

S2>  35>  39* 

3SU.  178. 

Vile  6Mod. 

X22* 

I  Sid.  184. 

1  i\lod.  47,  48* 
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Py-taw  to 
brin;  all 
,  Things  fold  by 
wfijlit  to  the 
City  Beam* 


Prcfcription 
to  griad  all 
Grain  fpftnt 
in  their 
Houfe  at  fuch 
«  Mill. 


Mayor   and   Commonalty   of  London  agaiiift 
Bernardijlon 

IT  was  returned  on  a  Habeas  CorpuSy  That  Lcndon 
is  an  ancient  City,  and  that  Time  out  (of  Mind,) 
£s?c.  there  had  been  an  ancient  Beam,  called  tlic  Krng's 
Beamy  mantained  by  the  City  ;  to  which  all  Foreign- 
ers have  iifed  to  bring  all  their  Goods  ufually  fold  by 
Weight  to  be  weighed,  and  their  Cuflom  to  make 
By  -  Laws,  and  a  By-Law,  (made)  That  every 
Foreigner  who  fells  any  Goods  ufually  fold  by 
Weight  without  bringing  them  to  the  Beam  to  be 
whighed,  fhall  pay  135.  4^.  for  every  five  hundred 
Weight,  to  be  recovered  by  the  Chamberlain  in  the 
SherilVs  Court,  and  not  elfcM»here  ;  and  that  no  Eflbin, 
Proteflion,  Uc  fhall  be  allowed  :  And  that  Bernadif- 
lon  being  a  Foreigner,  had  3300  weight  of  Raifins, 
things  ufually  fold  by  weight,  without  bringing  them  to 
the  faid  Beam  to  be  weighed  ;  and  for  tWs  Forfeiture 
he  v^as  fucd  in  the  Sh»erift's  Court ;  and  this  is  the  Caufe 
of  the  Imprifonmcnt.  And  on  this  Return  divers  Ex- 
ceptions were  taken  and  argued  this  Term  and  the  Term 
cnfuing,  at  divers  Times,  by  Jonesy  Glyny  and£<ft/j, 
for  the  Defendant  *  Bernardifton ;  and  by  Finch  the 
King*s  Solicitor,  /Fr/./e' the  King's  Serjeant,  2^x0!  Allen 
for  the  Mayor  and  Commonalty.  The  firjl  Exception 
was.  That  the  By-law  for  bringing  all  Goods  ufually 
fold  by  weight  was  unreafonablc ;  for  they  are  often- 
times fold  by  Lump,  and  then  (there  is)  no  need  of 
weighing;  and  to  put  all  Foreigners  to  thii  Charge, 
Trouble  and  Attendance  to  no  Purpofe,  was  unreafon- 
ablc ;  but  if  it  had  been,  Tha,t  all  Goods  when  they 
arc  fold  by  weight  fhould  be  brought  to  the  Beam  and 
weighed,  it  might  be  to  fomc  Purpofe,  for,  preventing 
fallc  Weights  ;  and  compared  it  to  the  Cafe  in  Mich. 
1054,  between  Alant  and  yanorty  M'here  a  Cuftom  to 
grind  all  the  Grains  fpent  in  his  Iloufe  was  void  ;  for 
he  may  ufe  Grain  there  without  grinding:  But  if  it 
had  been  to  grind  all  grain  ground  and  fpent  at  his  ■ 
Houfc,  it  might  be  good.  But  to  this  it  was  anfwered, 
and  at  length  refolved  by  the  Court,  That  the  By-Law 
was  good,  for  this  By-Law  was  founded  upon  the  Cuf- 
tvms  oi  Londony  which  arc  of  fuch  Force,  that  they 

fhall 
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fliall  ftand  ag^inft  negative  Afls  of  Parliament ;  as  whcne  Cuftomj  of 
Magna  ChAVta,  cap.  36.  {zys.  It  Jhall  not  be  lawful  for  any  ^l"ve?,'°r 
to  give  Lands  in  Mtn-tmain,  yet  tiiey  might  alien  in  Mort-  tutas, 
main  before  their  Charter  of  7  A  2.  as  appears  by  45  *  ^^'J^' 
jE.  3.  36.  And  this  Cuftom  was  reafonable  in  any  place,  *^** 
for  it  is  of  great  Ufe  for  4>revcuting  of  falfe  Weights 
between  the  Buyer  and  Seller,  and  it  is  alfo  of  great 
Ufe  for  preventing  Deceit  in  the  King's  CuRoms,  by 
comparing  the  Weight  entered  at  the  Cuftom-Houfe 
with  the  Weight  at  the  Beam,  and  fuch  Deceits  are 
moft  ufually  committed  by  Foreigners ;  and  though  that 
in  Truth  they  fell  their  Goods  by  weight  at  their  Houfes, 
they  may  fay  that  they  fold  them  by  Ldmp«    And  Ttuyf- 
den  faid.  That  the  City  had  (an)  Intereft.  in  their  Beam» 
and  are  at  Charge  to  maintain  it,  and  for  Servants  to 
attend  the  Weighing ;   and  therefore  'tis  Reafon  that 
they  fliould  be  compelled  to  weigh,  and  to  pay  for  it, 
notwithfianding  among  themfelves  they  agree  by  the 
Lump.     74  hjcception^  That  the  By-Law  was  unrca- 
fonable  in  vrfpeft  of  the  Penalty  and  Inequality  there- 
of, for  perhaps  fo^pae  of  the  Goods  ate  not  of  the  Value 
of  ly.  4d.  the  506  Weight,  and  others  of  the  Weight 
of  500  Pounds,  may  be  of  the  Value  of  500/.    And 
Cohi  in  his  8  Rep.  147.  fays.  By  Laws  with  unreafon    By-tat^s  with 
able  Penalties  are  void :    But  to  this  'twas  refolved,  ^^^^^^^ 
That  the  By-Law  was  good  notwithflanding  this  Ex-  g^oJ^  n^d 
ception,  for  the  *  By-Law  ought  to  lay  the  Penalty  on  when  not. 
the  Weight,  forxhat  is  the  Thing  provided  for;  be-  7^^f  '  !*^^ 
fides,  it  would  be  endlefe  to  put  t^e  Penalty  on  the    *'p/*i^ 
Value,  and  alfo  uncertain  :    And  the  Penalty  is  only  a  p^nihyon 
Means  to  cornel  obedience,  which  every  one  may  avoid  the  c^uantity 
who  will  bring  his  Goods  to  be  weighed;  and  a  Cafe  2!^^J**/^* 
was  cited  in  Sutton^sCak  in  this  Court,  in  1652.  where  *^^'*"^' 
a  By-Law  to  pay  a  Mark  for  a  Trufs  of  Hay  fold  uh- 
weighed,Vas  adjudged  good  :  And  O/born's  Cafe,  where 
a  Penalty  of  405.  for  ufing  of  a  Cart  was  adjudged 
good,  though  perhaps  he  did  not  gain  45.  by  it,  bc- 
caufe  the  Penalty  is  but  to  ix»force  O^dience  to  theLaw, 
but  if  it  had  been  to  pay  a  great  Sum  for  the  weighing, 
it  might  be  otherwife.     ^d  Excepticm^  That  this  By  J^aw  ^j-layf,,  iBatx, . 
u>ok  from  the  Subje6ls  divers  Privilegeji  that  the  Layr  "^JJf'*^'*' ^'^ 
allows,  as  Effoincs,  ^c.    But  this  iException  was  dif- 
allowe^,  for  it  is  generally  fo  in  all  By-Laws ;  and  fo 
it  was  in  Waigoner^s  Cafe,  8  i?^/>.  4.    4/A  Etcceipiion, 
Part  I.  C  Thaji 
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So,  thht  the 
Penalty  fluU 
b6  recovered 
In  the  City- 
Cou^t  balyi 

Koiice  thereof 
not  neceftary* 
Vi-le  z  Lev. 
io6,  I4i,  174, 

•245. 2.U,  err. 

ib.  &  inie  i4, 
15. 


That  the  By-Law  rcftrains  the  Aflion  to  their  o^vn 
Courts  J  But  this  Exception  was  alfo  over-ruled,  for 
there  tire  Fafls  and  the  Perfoiis  are  bcft  known:  ^tH 
Exception^  That  it  dbes  not  appear  that  he  had  Notice 
of  the  By-Law,  and  he  is  a  Foreigner,  who  Cannot 
take  Notice  of  their  By-Laws,  not  is  any  appointed  to 
give  Notice,  nor  any  Publication  of  the  By-Law  ap- 
pointed :  But  hereto  'twas  anfwered,  T  hat  this  By-Law 
is  growing  (fpringing)  out  of  the  Ciiftom,  and  every 
Man  virho  will  trade  in  London,  ought  to  take  Notice  of 
theCuftomsof  the  City,  which  arc  the  Laws  of  tlie 
City ;  and  afterwards  in  Eajler  Term,  13  Car.  2.  a  Pro- 
cedekdo  was  awarded,  except  better  Caufc  (fliewrt)  with- 
in three  Days. 


A  Plea  thai 
anfwers  oiily 
to  Part  is  il^ 
I  Saund.   7x>f» 

Vide  port,  SI. 
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Tompfon  againft  Noeh 

COVENANT  brought,  aiid  declares,  Thdt  ihi 
Plaintiff  covenanted  to  gb  with  a  Ship  to  Z>.  in 
Ireland,  and  there  to  take  in  280  Men  frbm  the  t)efen- 
dant,  and  to  carry  them  to  Jamaica  i  and  the  Defendant 
covenanted  to  have  the  280  Men  there  ready,  and  to 
pay  for  the  Carriage  of  them  5/.  a  Man,  and  fays,  that 
the  Defendant  had  not  the  z8o  Men  ready,  but  that  he 
had  i8io,  and  thofe  he  took  and  carried,  arid  the  De- 
fendant had  not  paid  for  thetn:  The  Deferid ant  pleads 
that  he  had  the  280  Men  ready,  and  tendered  them  to 
the  Plaintiff,  and  that  he  would  riot  receive  them,  but 
fays  nothing  *  to  the  carrying  of  180  Men,  nor  to  the 
Non-payment  for  them,  and  for  that  it  was  not  a  Plea 
to  the  Whole  but  to  thfc  carrying  qnly,  Judgihcnt  was 
giten  for  the  Plaintiff  upon  a  Demurrer; 


A  Tracer 
leaves  off 
Xrade.  indebtr 
cd.  If  he  may 
Be  a  Bankrupt 
for  tiiofe 
Debts,  th6ugh 
not  for  thofe 
contraAed 
»fteff 


Batemiin  Sigainft  Hafvy. 

EjfeCTMENT,-  and,  on.a  Soecial  Verdia  the  Cafe 
was,  Harvjf  bcin^  a  Mercnant  indebted  to  divers 
Pcrfontf;  left  off  Tradihg  being  fo  indebted,  in  1645; 
in  1647  he  abfcorided,  and  a  Commii&on  was  fued,  and 
he  adjudged  a  Bankrupt  in  1653,  the  Debt^  not  paid 
whercii^  he  was  indebted  when  he  left  off  .his  Trade: 
And  if  he  ma/ be  a  Bankrupt  for  thofe  Debts  by  ab- 

Xconding 


.'.to  •.'  -.  .  jr. » 


/ 
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fconding  in  1647,  was  thcQucfiion.  'Twas  argued  hy  Vide  1  Sit 
Baldwin^  Serjeant,  for  the  Plaintiff,  and  by  Brown  for  1"^^^^"^ 
the  Defendant,  who  faid,  TJjat  for  calling  him  Bank-  166.  2  Keb^ 


rupt  in  1647,  when  he  did  not  gain  his  Living  by  buy-  45*.  487.  ^f« 
xng  and  felling,  as  the  Statute  is,  he  cannot  have  an  7vent?/;!  29, 
Action,  and  cited  i  Cro. CoWj' againft  Mtfjw^,  and  %Cro.  166.  isiUxi 
57.8.  Uprvike  againft  Beks.  But  the  Court  inclined  that  ^J^f*.**^^*  p 
he  fliould  be  a  Bankrupt  As  to  thofe  Debts,  biit  not  as  3^  cookc'sB. 
to  Debts  contrafted  afterwards.     But  'twas  adjourned,     i-aws,  7?. 


Boyljlon  againft  Radcliff. 

DEBT  on  an  Obligation  to  Boylfton  and  Stoddety  en-  ohJigation  tb 
tered  in  to  them  by  Radclif;    and  on  a  Special  ^^^^  ^"® 
Verdia  the  Cafe  was.  That  Stodder  became  a  Bankrupt,  Bankrupt,  his 
and  the  Commilfioners  affigned  the  Debt  to  the  Plaintiff  Partisaffigncd 
the  Co-obligee,  who  brought  the  Aftion,  being  a  Cre-  obUgw.^' 
ditor  himfelf,  and  the  Affignment  being  for  the  Benefit  S.C.  Kaym.d^ 
of  himfelf  and  the  other  Creditors  :    If  by  this  Aflign-  '  ^^  *^' 
ment  he  alone  might  bring  the  Ailion,  was  theQ^ef-  J^*^^  *^«*v 
tion.     And  'twas  argued  by  Finch  for  the  Plaintiff,  That   i  Salk.  no, 
he  might,  and  that  this  was  the  only  MeaAs  for  the  Re-  ^gV 
covery  of  the  Debt ;  for  if  it  had  been  affigned  to  ano-  asS.^'^*  ^^^ 
ther,  he  alone  could  not  bring  an  A6tion  on  the  Bond 
for  the  Moiety,  and  the  A6tion  ought  to  be  brought  by  Vide  6  Mod. 
Virtue  of  the  Statute  in  his  own  Name;  though  before  Ftrcfl.g.    ^ 
the  Bankruptcy  it  ought  to  be  brought  in  the  Name  of  sLev.  69/191! 
the  Obligee ;   and  now  the  whole  Intcreft  is  in  the  Ob- 
ligee-B/7y/^<?«,  one* Moiety  in  his  own  Right,  and  the     *  P.   18 
other  Moiety  for  the  Advantage  of  the  Creditors ;   and  Bankruptcy 
therefore  he  alone  {hall  maintain  the  Aflion  in  his  own  i'l^f'A '^ 
Name,  for  he  is  Obligee  of  the  one  Moiety,  and  Affig- 
nee  as  to  the  other,  and  being  all  one  Perfon,  therefore 
It  is  to  be  fued  by  him  alone ;  for  after  the  Affignment 
it  cannot  be  fued  by  him  and  Stodder^  and  thereto  Wynd- 
ham  Juftice  inclined  ;  but  none  being  ready  on  the  De- 
fendant's Part,  it  was  adjourned. 


C  %  Wetden 
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A  Man  feizcil 
of  Socca^e 
Laiml,  aiKi  of 
the  ReverfioA 
after  m  Life  of 
Cf^fLaodi 
dcvifca  all  the 
Soccagc. 
S.  C.  I  Si<l.  5.^» 
I  Keb.  9>    14, 
f5.  148- 
Kaym.  39. 
Vide  8  Co.  8S» 
4  Co.  4.  a. 
9  Co.  133.  b. ' 
6Ca  76> 
3  Co.  lu  b- 
to  Co;  81,  84* 
Piowd.  344- 
Mo.  r48,  177, 
341.  356,  734- 
1- And.' 34. 
Keilw.  209- 

Aleyn  i.  $$• 
Cro.  £).  tod* 

1  Leon.  76. 

2  Leon.  35* 
Ley.  66. 
Koy.  117. 

3  Leon,  79,^9* 
2  And.  21.   ' 
Co.Litt.  713. 
a*  iii>  laa* 

1  Bulft.  i65* 

Go^b.  17. 

I  Rdl.  Abr* 

618. 

I  S^tond.  26t« 

:Vide«  Diihr. 
539»  «o  54«* 
1  Sid.  35. 3l5> 

iMod.  ^17. 
Kayn.  39. 
F»ph.  91. 
)o  Co.  83. 
Brownl.  103* 

4  Go.  4^  a. 
Cro.  Jac  14S 
)loy.  117. 
cro*  SI*  804. 

iSauad*  a39i 


Weiden  aj^alnft  Baldwin^ 

IN  Ejeftmcnt  a  Special  Verdid  (found)  Baldwin  {tiz^A 
*  of  CW/f  Land  to  him  and  his  Wife,  and  to  the  Heirs 
of  theHulbUhd)  and  tlie  Hufband  being  fole  feized  of 
Soccage  Land  in  Fee,  dcvifed  all  the  Soccag'e  Land  to 
his  Wife  for  Life,  the  Remainder  to  the  Leffor  of  the 
PlaintifFin  Fee,  and  dies,  the  Wif<tffurvives,  and  after- 
wards llie  dies  j  and  the  Leffor  being  the  Devifee  in  Re- 
mainder of  the  Soccagc  Land,  enters  and  makes  *hc 
Leafe  to  the  Plaintiff.  And  if  this  Seifin  of  the  Re- 
mainder of  the  Gafite  Land  be  fuch  a  having  within  the 
Statutes  touching  Cafite  Land,  that  the  Devife  fhall  be 
void>  as  to  the  third  Part  of  the  Boscage  J^aod,  wasthe 
C^eftioti :  'Twas  argued  feveral  Times  at  the  Bar  by 
Pcwys  and  AUyn  for  the  Plaintiff,  and  hy  Howel  and 
yone$  for  the  Defendant :  And  afterwards  in  Michaelmas 
Term  12  {Car*  2O  'twas  argued  by.  all  the  Judges,  and 
Judgment  given  for  the  Plaintiff  for  all  the  Lands;  and 
Mallet^  TwyfdeH  and  Pf^yndkam,  held  clearly,  That  this 
having  of  this  dry  ftcverfion  was  not  any  ^v/«j  within 
the  Statutes,  which  Ihould  reftrain  thcl3evife  of  all  the 
Latfds ;  for  as  the  Statutes  of  32.  and  34,  give  Power  to 
the  Subjeft  to  devife,  they  provide  for  the  Saving  of 'the 
King's  Wardfliips,  that  where  the  Devifor  hath  any 
Cafite  Land;  he  fhall  not  devife  more  than  two  Parts 
of  the  Soccage  Land,  but  fhall  leave  one  third  Part 
thereof  to  defcend  to  the  Heir ;  but  this  was  not  intend- 
ed to  extend  to  any  Cafe  but  where  the  Heir  fliould  be 
in  Ward ;  But  of  fuchf  a  dry  Keverfion  he  fhould  not  be 
in  Ward  at  Conimon  Law,  and  the  Frovifo  in  32  ffen. 
8.  which  {avs,  W'hen  two  hold  Lands  to  them  and  the  Heirs 
of  one,  and  hi  that  has  the  Fee  dies,  his  Heir  ^jhall  be  in 
Ward,  is  intended  only  as  tb  the  Body,  not  to  the  Lands; 
for  there  being  in  this  Claufe  a  new  affirmative  Law,  it 
implies  a  Negative,  and  fliall  not  be  extended  beyond 
the  ilrift  Words ;  ahd  therefore  if  the  Heir  had  beeji 
within  Age  at  the  Time  of  the  Wife's  Death,  tlie  Heir 
ihould  be  in  Ward  for  his  Body,  but  not  as  to  his 
Lands,  becaufe  no  Wardfliip  could  be  of  them  at  the 
Time  of  the  Death  of  the  Teftator,  the  furviving  Wife 
being  the  King's  Tenant,  and  not  the  Remainder-Man : 
But  Fojifr^  Chief  Juftice,  witU  all  his  Force  oppofed 

this. 
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I  his,  and  faid,  That  as  the  Provifo  is  a  pew  Law  fo  are  c*rt.  ao8. 
the  Sututes  throjighout,  (they Wiving  Power  to  the  PpwciionDe- 
Subjcft  tadevife  his  Lands,  which  Jje  cpulii  not  do  be-  ^*  **  "* 
forp  :    But  they  gave  this  Power  to  deyife  with  a  Re- 
itri6Hon,  and  that  is,  That  when  he  had  Cafjte  Lands, 
\xc  (hould  not  dcyifc  more  than  two  Par^s  of  the  Soc- 
cage;   and  he  had  in  hiip  this  Reveriion,  ^nd  it  fhall 
dl^lccnd  from  him  to  his  Heir,  af)d  therefore  he  (hall 
be  in  Ward  ;  ^nd  the  jyadgmepts.  Statutes  apd. Incum- 
brance of  the  Father  fliallbind  it :   |lc  confcffed,  that  vide  Co, 
for  a  ineer  dry  Remainder  no  Wardfhip  fhould  be ;  bjit  JjJ^^!  g,'.  b. 
wj)en  it'v^fL  vefting  Remainder,  importing  an  immediate  i  Sid.  55>  56. 
Advantage  on  the  i)f;ath.of  the  Tenant  for  liife,  as  here,  &*?"i^^'  ^ 
there  it  fliall  caqf^  a  Wardflup.     But  at  length  (tho*  SSdfX 
doubtingly)  he  agreed.  That  Judgment  (Kould  been-  aLcon.  ics^ 
tered  for  the  Plaintiff,  according  to  the  Opinipns  pf  the 
Other  three. 


pr.  Gpddar4'5  Cafe, 

A    MANDAMUS  was  moved  for  to  tl^e  College  pf  ^^'jff***'^' 
Phylician^,  for  rcftoringhim  to  a  Fellowlbip  o(%l%^Z^ci 
the  College,  and  foroe  Doubt  was  made,  Whethitr  4  l^hyficians. 
Mandamus  woald  lie  (for  this)  or  for  any  Fellowihip  11^  ^^*wj  f^i^ 
any  of  the  Colleges  in  the  Umverfitics  ?    But  at  laft  v&^llat, 
^twas  granted,  and  (faid)  That  it  fliould  be  cpnfideicd  ^5. 
on  the  Return,  whether  it  lies  or  i\ot.    And  afterwarcjs  J  JiJjj/aL  84. 
in  Trinity  Term  a  Return  was  made,  whereby  it  ap-  JkcIj.  14,*^^- 
pcaredi  that  a  Fellow  (here)  is  not,  as  tellow,  Mem^ 
ber  of  a  Corporatu)n,  but  is  a  kind  of  Officer,  as  a  Man- 
ciple is  to  a  College:    And  the  Return  (was)  adjudged 
good^  and  no  Reftitution* 


♦  Bcnv€tt  agaNl  JJtelL  *  P-  20 

AS&UMPSrr  brought,  and  declares.  That  w^erMhc  Af"'^/^  i^ 
^  Plaintiff  had  undertaken.  That  whereas  the  Defeii-  JhaVhehX 
dantwas  obliged. to  the  Coroner  in  an  Obligation  of  unde^takea 
i6od/.  for  an  Appearance;  which  Obligation  the  Co-  }?^%*^^ 
Toner  had  authorized  the  Plaintiff  to  (ue:    That  the  ai*inf[^  Pio- 
Plaintiff  would  not  fue  it ;  and  where  tht  Pl?iintiff  had  mife,  ^ndPer- 

HQ   fonnaaceaeei 
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n«t  be  averred. 
1  Keb.  333. 
Vide  polt,  if, 
^0.77,87,164, 


an  Outlawry  againft  A.  for  4cc/.  that  (if)  the  Plaintiff 
would  permit  ttie  Defendant  to  take  the  Advantage  of 
the  faid  Outlawry  againft  A.  to  pay  to  the  Plaiiitiif  400/. 
and  avers  that  he  had  admittrd  the  Defendant  to  take 
the  Advantage  of  the  faid  Outlawry  againft  A.  yet  the 
Defendant  had  not  paid  him  the  400/.  After  vcrdi6l  for  . 
the  Plaintiff  it  was  moved  in  Arreft  of  Judgment,  That 
here  are  two  Conliderations,  and  the  Plaintiff  had 
averred  the  Performance  only  bf  one.  But  ^held)  by 
the  Court,  Infomuch  as  the  Plaintiff  hath  undertaken, 
that  he  will  not  fue  the  Obligation  to  the  Coroner,  it 
.was  a  Promife  not  to  fue ;  and  fo  he  need  not  aver  the 
Performance  thereof',  it  being  a  Promife  againft  a  Pro- 
Inife,  as  is  Nicholas  againft  Ramkead,  Hob.  88,  106. 
And  gave  Judgment  for  the  Plaintiff, 


Ii*tfc  for  forty 
Years  after 
DMth>  Sur- 
render orother 
3>etemiinaticn 
of  an  EiUte 
ibrLife. 
Vide  pod.  77. 
a  Lev.  108, 
842.  ' 


Tenant  for 
Life  dies,  'and 
hif  Wife  Te- 
nant in  Free 
Bench. 


?^P.  21 


Chantrell  againft  RandalL 

IN  Ejeflmcnt,  qn  Iffiic  Not  guilty,  and  a  Special  Ver^ 
d\St  the  Cafe  was,  a  Copyhold  was  granted  to  A>  B. 
and  C.  for  their  Lives,  fuccelfively  as  they  arc  named  : 
then  the  Lord  grants  and  demifcs  the  Lands  for  forty 
.Years  after  the  Death,  Surrender,  Forfpiture,  or  other 
Determination  of  the  Eft'ate  of  A.  B*  and  C    Then  A. 
and  B.  die,  and  C.  takfs  a  Wife  and  dies,  and  tl;e  Wife 
keeps  herfclf  in  (Potfeffion)  for  her  Life,  by  the  Cuftom, 
as  iicr  Free  Bench,  i^nd  dies ;  And  if  the  Leafe  for  forty 
Years  fliould  copmente  From  the  Death  qf  thelluiband, 
or  of  the  Wife,  was  the  C^ueftion  :  Foi;  ^f  it  fliould  com- 
mence from  the  Death  of  the  Hulband  it  is  expir^,  if 
of  the  Wife,    it  had  ftill  a  Continuance  for  twenty 
Years.     It  was  agreed.  That  the  Free  Bench  is  to  many 
Purpofes  a  Continuance  of  the  Huiband's  Eftate;  but 
here  the  Words  of  tire  Leafe  for  forty  Years  *  are,  To 
have,  SiC.  from  the  Death y  Surrender,  Forfeiture,  or  other 
Determination  of  the  Eftate  made  to  A.  B.  and  C.  and 
then  the  Law  fupplies  the  Words,  which  Jliall  Jirji  hap^ 
fen ;    as  was'  adjudged  in   this  Court  in  HiUary  Term 
1652.  Rot.  J 61 7.  Between  Stephens  and  Cafel,  That  the 
fubfcquent  Leafe  fliould  commence  from  the  firft  of  the 
Contingents  which  fhall  happen  :  And  by  Twyfden  and 
JVyndham  it  m  as  held  on  the  firft  Argument,  That  the 
Leafe  fliall  not  commence  till  after  the  Wife's  Death, 
aod  tha^  the  Words  Death,  F^eiture,  Surrender,  were 

to 
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to  be  underftood,  fuch  Death,  Forfeiture,  &c.  a|  fhould 
determine  the  Eftate;  and  this  by  Reafon  of  the  fubfe- 
quent  Words,  or  other  Determination  of  the  £ilatej  and 
the  firft  Words  are  only  ap  Enumeration  of  the  particu- 
lar Ways  by  which  the  JEftate  might  be  determined ;  but 
if  the  Eftate  does  not  determine  by  any  of  thofe  Ways, 
(as  in  the  Cafe  at  Bar,  it  does  not  by  Reafon  of  the 
Wife's  Free  Bejich,  which  is  a  Continuance  of  the  Iluf- 
band's  Eftate)  the  Leafe  fhall  not  commence  till  the 
Death  of  the  Wife,  by  which  the  Hu(band's  Eftate  is 
detcrmin'd  ;  and  it  cannot  be  reafonably  intended,  that 
the  fubfequcnt  Eftate  fhould  commence  before  the  Con- 
tinuance (Determination)  of  the  precedent,  which  by 
Poflibility  might  continue  longer  than  the  forty  Years, 
for  the  Wife  might  out-live  the  forty  Years,  and  thea 
the  Leafc  for  forty  Years  from  the  Hulband's  Dfatb,* 
If ould  be  vain  ^nd  idle.    But  it  was  adjourned. 


Tcnnino 


(  «  ) 

*  p.  32  *  Termino  Pafchse^ 
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Robins  againft  Cox  and  Warwicke. 

AnAfflgnceof  JN  Deb%  PlaintMf  declares,  That  A.  was  fcifcd  of, 
Jn^awJ'for  Lands, \ind  leafed  it  to  the  Defendant  for  Years,  ren- 
Ycirs,  fhail  deiing  30/.  yearly  Rent,  and  after  granted  the  Rent  to 
have  D«bt  for  the  Plaintiff ;  to  which  Grant  the  Defendant  attorned, 
s.'&Rayiii.ii.  ^^^  ^^^  3^^'  ^ing  21  Year's  Rent,  was  the  A6Kon 
1  Kc\).  1, 42,      brought :    And  after  Verdift  for  the  Plaintiff  it  was 

Vil^o*^^^^    moved  in  Arreft  of  Judgment,  That  the  Aflion  lay  not 
»  ^,  a.  accord.  ^^^  ^^^^^ j^  ^f  p^j^j^y  .  ^^^  ^ j^^  p^j^j^y  ^j.  g^^^^  remain- 
ed with  the  Leflbr,  and  lio  Privity  of  Cohtrad  paffed  to 
the  Grantee  J  and  of  fuch  Opinion  were  Fojltr  zndMal'- 
letty  on  divers  Arguments  at  the  Bar.     But  Twyfden  and 
Foft,  a5^  Wyndham  on  the  contrary.  That  the  Attornment  of  the 

Tenant  made  a  Privity,  for  his  Attornment  is  a  Confent 
to  the  Grant,  an^d  that  tlie  Grantee  (hall  have  the  Rent: 
And  by  JVyndhtfm^  The  Privity  of  Eftate  remains  with 
the  Leffor ;  but  the  Privity  of  Contraft  is  transferred  to 
the  Grantee  with  the  Rent ;  and  divers  Cafes  were  cited 
on  bpt{i  Sides,  fro  &  contra,  but  not  coming  up  direflly 
to  the  Pofnt  in  Queftion,  the  Court  was  divided  in  Opi- 
nion, and  the  Cafe  adjourned  into  the  Exchequer* 
Cham'ber.  But  after  this,  the  third  Part  of  Sir  George 
Crake's  Reports  were  pjublifhed  and  there /o/.  637,  651. 
in  Jrd  and  WatHns's  Cafe  it  was  adjudged.  That  the 
Dcvlfee  of  a  Rent  referved  on  a  Leafe  for  Years,  as  here, 
Slight  jtiaintAin  Debt  for  the  Rent.  (Whereupon)  the 
.^  . ;.    .     .    Parties 
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0 

Parties  bcft)i*,ahy  Argument  m  the  Exchequer-Cham- 
ber agreedj  ajid  the  Rent  was  paid  whhout  more  (ado.) 
♦  Ncm^  The  Gafcs  cited  for  the  Plaintiff  were  Bro. 
drf.141.  2  jS*  4.  IX.  Lon^  quinto  E.  4*  42.  i7h*  2o8.  i 
JBuIft,  151,  Co.  7.  Lrllingjion's  Csfe^  Dyer  340.  5  H.'j. 
iS  Cb.  4.  18.  And  oh  the  Part  of  the  Defendant  were 
cited^  6  Co.  Bredethan^s  Cafe^  4  Go.  OgnelVs  Caie,  i  /.^a». 
491.  ^«^/»  and  5iw/M>Cafe,  where  this  Point  came  in 
C(iieflion,  but  was  not  refolvcd. 


*  P.  2.^ 


Dr.  JViHringtm'^  Cafe. 

THE  Court  was  moved  for  a  Mandamus  to  feftopc 
him  to  a  Fellpwihip  inCAri/?'/  Coflir^r  in  Cambridge ^ 
which  was  oppofed  by  Jones ^  becaufe  the  Univerfitics 
have  Conufance  o^  Pleas  by  their  Charter,  and  the  Col- 
leges have  their  Vilitors ;  and  therefore  no  Mandamus 
lies :  But  two  Precedents  were  remembered  to  have  been 
cited  by  Arthur  Trevor  in  Dr.  Godland\C?i{Ci  of  Man- 
damus^s  granted  in  the  tike  Cafe,  the  one  in  the  Time  of 
Edw.  2.  and  the  other  in  the  Time  ofEdw.  3.  To  which 
Jones  faid,  That  no  Mandamus  had  ]feen  granted  fincc 
thofe  tilj  within  thefe  ten  Years :  But  Fojier,  Chief 
Juftice>  faid.  That  there  was  one  about  the  End  of 
Q^ecn  Elhaheth^s  Reign,  or  the  Beginning  of  King 
Vatnes^s ;  and  thereupon  the  Mandamus  was  granted  : 
But  the  Court  faid.  That  if  they  returned  Matters  pro- 
per for  theipfelyes  to  determine,  tHis  Court  would  fend 
back  the  .Matter  to  them  ;  and  in  Trinity  (Term)  fol- 
lowing a  Return  of  the  Writ  was  made;  and  fome  Ex- 
ceptions ta^ken  thereto  for  mifnaming  the  Coi-poration  ; 
and  Diy  was  given  to  amend  the  Return,  and  to  make 
it  f o  as  they  would  (land  by  it:  And  in  Michaelmas 
(Term)  following,  the  Return  was  argued  at  the  Bar, 
And  the  Return  was  of  the  Foundation  of  the  College, 
and  of  fome  of  the  Statutes  of  the  Founder,  whereby 
he  appointed  the  Chancellor  of  the  Univerfuy  fo  be 
their  Vifitor ;  and  thereupon  it  was  only  infifted.  That 
there  being  a  Special  Vifitor  appointed  by  the  Founder,- 
this  Court  had  nothing  to  do  in  the  Matter,  but  tl>at  a^ll; 
Appeals  were  to  be  to  him  and  not  to  this  Court,  let  the 
Foundation  be  either  Spiritual  or  Temporal ;  which 
\ras  m^ch  contrifVe'rttd,  whether  it  was  the  one  or  the 
.  .'  ,  other; 


ManAamus    for 
m  Fellow  of  a 
College,  doci 
not  Ue  where 
there  is  a  Vi- 
fttor. 

S.  C  I  Sid« 
*fi.  1  Keb.  2. 
50.  61,  6S,  79, 
XSI>  150,2^4, 
458. 

(^itre  %  Jo. 
174. 

KiLlrm.  3x,  68. 
Vide  ante  '15^ 
Poft,  6s. 
2  Lev.  14. 
Rayixi.  I  ox. 
I  Sid.  29,  40, 
71.  160,  346. 
I  Mod.  84f  85*. 


Superintend- 
tncy  of  £.  K. 
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And  'twas  agreed.  That  if  the  Mafier  pf  a  College  be 
outed  by  Wrong,  an  Affife  will  lie,  as  is  fald  in  the  End 
of  Canon's  Oife  \n  Dyex »  bti;  nqt  if  ho  be  outed  by  his 
proper  Ordinary  or  Vifuor ;  and  as  tlje  King  may  givp 
^-  P.  24  licence  to  found  a  College,  •fo  he  may  give  Power  to 
make  Law?  for  the  Order  a|id  Government  of  fuch  Cpl- 
jcge;  ai^d  by  thofe  they  fluU  he  governed,  and  by 
po  others,  and  the  Acts  done  by  fuch  Governors  fliall 
be  intended  rightly  done, K\id  not  examinablein  thisCourt, 
7  Co.  4-1.  And  although  it  was  objefted,  That  this 
Court  hatn  the  Superintendency  of  all  Courts  Spiritual 
and  Temporal  tq  ke^p  them  within  their  Jurifdi6lions, 
(which  the  Court  agreed)  yet  feeing  it  did  not  appear, 
that  they  had'executed  their  JurifdiSion,  but  only  outoc^ 
a  Scholar,  fubjeft  to  their  JurifdiAioni  they  are  not 
for  that  (Matter)  to  appeal  to  this  Court ;  for  if  fo,  the 
Matters  of  all  Colleges  and  particular  Jurifdiflions 
would  be  drawn  hither;  but  if  they  arc  grieved  they 
ought  to  appeal  to  their  Viiitor,  which  if  they  had  done, 
there  would  be  more  Reafon  to  hear  them  here ;  but  to 
iiear  them  now  was  to  go  by  Leafing,  which  ought  not 
to  be,  for  all  Proceedings  ought  to  be  by  Degrees,  (or 
Steps)  as  from  one  Ordinary  to  the  next  fuperior  Ordi- 
nary, and  not  at  firft  dafti  to  leap  to  the  Aietropoli^an^ 
nor  from  the  Common  Pleas  in  Ireland,  immediately  to 
this  Court ;  hut  firft  to  the  King's  Bench  in  Ireland,  and 
from  thence  to  this  Court ;  and  the  like  :  And  afterward 
in  Hillary  Term  next  following,  2^11  the  Judges  deliver- 
ed thtir  Opinions,  That  the  Mandamus  did  not  lie  on 
this  Return :  But  inafmuch  a?  the  Return  contained 
many  falfe  Scandals  of  the  Do6tor,  the  Court  advifed 
the  Doftor  to  bring  an  Aftion  on  the  Cafe  for  thofe  as 
for  a  Libel ;  but  they  could  not  relieve  him  by  a  Man-- 
damus. 


yide  T«lv. 

filth*  Srror. 

iRoll.  Abr. 
1^51.  pi.  15. 


Bernard  againft  Efuens. 


Contnidl  torf- 
uin  Tithes 
for  the  Lite  of 
the  Parfon* 
S.C.Rayai.  14. 

Keb.  5.  21. 
5  Burr.  i8;r3. 
3Bac.Abr.33S, 
sBac.  Abr.93. 


IN  Debt  for  Tithes  for  four  Years,  the  Defendant 
pleads  an  Agreement  between  the  Plaintiff  and  him. 
That  he  fiaould  retain  the  Land  difcharged  of  Tithes 
during  the  Life  of  the  Plaintiff,  if  he  fo  long  continued 
Parfon:  Iffue  (was)  on  the  Agreement,  and  a  Verdi6l 
for  the  Defei^dant ;  and  Judgment  for  him  after  Motion 


m 
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in  Arreft  of  Judgment.  Tor  although  Firjly  A  Lcafi  o/* 
Tithes  cannot  be  without  Deed.  And  Secondly y  That  it 
cannot  be  .  •-•      r  ^      ,     xt  •  ^     ir».. 

45.  b.  and 

J  76 


:annot  De  wiinout  Jjeed.  Aiiu  oeconciyy  i  nat  it 
be  a  good  Lcafe  for  the  Uncertainty,  as  Co*  LiiU 
md  2  Cro.  Hazukes  y.  £rofJieIdy  Owen  103.  Hch* 
Yet  tills  being  only  a  ContraSl  for  retaining  the 
Tithes,  it  is  good,  according  to  'iCro,  Honicomb  againft 
Sweet,  And  by  the  whole  Court  Judgment  was  for  the 
Defendant. 


*  Garrett  againft  Lifter. 

TyJECTMENT  was  brought,  and  in  Evidence  tp  the 
-■-'  Jury  at  the  Bar,  the  Cafe  was,  That  a  Man  pof- 
feffed  of  a  long  Term  for  Years,  devifed  it  to  his  Wife 
for  Life;  Remainder  to  Truftees  for  his  Son's  Life; 
Remainder  in  Truft  for  the  Heirs  of  the  Son's  Bpdv; 
Remainder  to  the  Son's  right  Heii*s,  and  makes  tiie 
Wife  Executrix ;  (and  held)  by  the  Court,  (Thai)  the 
W' ifc  took  the  Term  wholly  as  Executrix  in  the  firft 
Place,  till  fhc  agreed  to  the  Devife  ;  but  it  being  proved, 
that  fhe  fa:d,  Ak;  would  take  the  Term  according  to 
the  Will,  it  was  held  by  the  Court  to  be  a  fufficient 
AfTent.  And  a  Cafe  was  cited,  where  in  a  like  Cafe, 
the  Wife's  faying.  That  the  Son  was  to  have  the  Eftatc 
after  her,  it  was  refolved  to  be  a  good  Affent.  But  then 
the  original  Leafe  could  not  be  produced  ;  but  it  being 
an  ancient  Leafe,  the  Grandfon  of  the  Leffor  producing 
a  Counterpart  found  among  the  other  Evidences  of  his 
Grandfather,  it  was  allowed  for  Evidence,  though  no 
Witnefs  was  fubfcribed  thereto  :  For  Juftice  JVyndham 
faid.  He  had  fcen  many  Deeds  of  the  Time  of  Qjieen 
ElizabetVs  Reign,  without  Witncffcs  :  Then  a  Title  be- 
ing made  to  the  Term  by  one  as  Adminiftiator,  and  no 
Lettere  of  Adminiftration  produced,  tlic  Book  of  the 
Eccleliaftical  Court  where  it  was  granted  being  produ- 
ced, wherein  was  entered  the  A61  or  Order  of  the  Court 
for  the  granting  thereof,  it  was  allowed  to  be  good 
Evidence.  And  Twyfden  faid.  That  it  was  fo  done  in 
the  Earl  oi  Manch?Jler\  Cafe. 

Vane 


P.  23 


AfTent  by  m 
Kxecutrix  16 
the  Devife  oP  • 
a  Term. 
SC.  iKeb.i5< 
1  Sid.  37. 
Vide  pod  29a 
3  Lev.  41. 
Vide  Cro. 
El.  719. . 
1  Sid.  J  88. 

5  Co.  ^9.  b 
1  Ro!'.  Ab. 
619.  6irt. 

I  Leon.  21(5. 
I  Browol.  i3t» 
2Brownl.i7^ 
March.  135. 
Cro.  El.  823, 

S47. 

3  Leon.  36. 
aP.Wm.53t. 
Coan terpen  . 
of  a  Leafe  aIt 
lowed  aa  £vi* 
dence  without 
Witnefles. 
Vide  I  Keb. 
134., 
Hard.  119. 

6  Mod.  %zs, 
248. 
Farefl.  129. 

Aa  of  Cou#t^ 
Evidence  of 
an  Adminifv 
tratignt 


Tdfch.  X5  Ccr.  II,  in  fi.  JP. 


Rent  lirrear 
oa  a  Leafe  to 
the  Wife 
whilft  fole, 
is  recovered 
aj^ainil  the 
Hoiband  after 
her  Death. 
S.  C  I  Keb. 

Kaym.  6. 
3  Lev.  403. 
Vide4.Co*5i- 
5  Co.  10,  56. 

*  P.  26 

Co.Litt.ii4.b. 

1  And.  47* 

10  H.  6.  II. 

Vide  %  Lev* 

40s. 

1  Daa^.  713. 


r^«^  againft  Minjhall. 

Y^  E  B  T  for  Rent,  on  a  Leafe  made  to  a  Womaa 
•*^  whilftfole,  who  (after)  ukcs  Huiband;  the  Rent 
is  arrcar,  the  Term  expires,  the  Wife  dies,*  and  the 
Adion  is  brought  againft  the  Hufband,  to  which  he 
demurs :  And  it  was  argued  by  JpyUe,  That  the  Aflion 
does  not  lie  againft  the  Hulband,  becaufc  it  being  a 
Thing  in  Aftion,  and  not  recovered  in  the  Wife's  Life, 
the  Hulband  is  not  chargeable  any  more  than  on  her 
Obligation.  But  by  AiUrty  and  fo  adjudged ;  The  Huf- 
band  here  is  charged  in  refpcft  o(  the  Perception  of  the 
Profits  *  by  himfelf,  and  therefor^  fhall  be  charged  after 
the  Wife's  Death  j;  and  it  is  not  like  the  Cafe  put  of 'an 
Obligation  ;  which  was  agreed  to  be  Law ;  wherefore 
Jad^ent  was  for  the  Plaintiff. 
Notf,  In  F.  iV.  S.  121.  C.  is  this  very  Cafe. 


Patfddft  whh 
JbKce|itiohs, 
where  the 
Party  b  to 
ibew  he  is 
none  of  thofe 
nccpled. 
8.C.iKeb.M» 
Poft,  IK),  121. 

Aate€. 


Wkitwicke  againft  Ofiapon. 

DE  B  T  on  the  Aft  of  general  Pardon  for  fpeakin^; 
fcandalous  Words  of  him  contrary  to  the  faid  A6t, 
which  prohibits  fuch  fpeaking  tinder  a  Penalty,  for 
which  Penalty  the  A6lion  is  brought ;  and  after  Vcrdift 
for  the  Pfaintiff,  it  was  inoved  in  Arreft  t)f  Judgmen^t, 
That  divers  Perfons  are  excepted  in  the  Ad,  and  the 
Plaintiff  has  not  fhewn  that  he  is  none  of  the  Perfons 
excepted  :  To  wliich  it  was  anfwcrcd.  That  the  Body 
of  the  Aft  is  genetal,  and  the  Perfons  are  excepted  by 
JProvifo ;  and  then  the  Plaintiff  need  ^ot  fhew  that  Jie  is 
not  any  of  the  Perfons  excepted  ;  but  if  in  the  Body  of 
the  Aft  a  Pardon  was  of  all  Perfons  except  fuch  and 
fuch,  there  he  ought :  But  in  this  Cafe  of  a  Provifp,  If 
Be  be  one  of  the  Perfons  excepted,  the  other  Party 
ought  to  fhew  it ;  as  in  the  Cafe  of  an  Obligation,  or 
A  Feoffment  on  Condition,  the  Obligee  or  Feoffee  need 
not  fbew  the  Condition,  but  it  is  enough  for  him  to 
fhew  the  Obligation  or  Feoffment,  and  the  other  Party 
foT  whofe  Benefit  it  is,  is  to  fliew  the  Condition,  if  K^ 
will  take  Advantage  thereof. 

'  ■    '  '  Milfax 
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Milfax  againft  Baker. 

IN  Ejcftmcnti  in  Evidence  to  a  Jury  at  the  Bar,  rc- 
•folved ;  Firjl^  That  if  a  Copyholder  commit  a  For- 
feiture the  Lord  may  grant  the  Copyhold  Eftate  to  ano- 
ther before  any  Seizure ;  for  it  is  a  Determination  of 
the  Will,  and  the  EAate  is  imraRrdiatcIy  in  the  Lord,  as 
in  his  Reveriion*  Secondlyy  That  a  Lord  fro  tetnfore  of 
any  legal  Title,  though  it  be  at  Will,  by  Admilfion  of 
a  Copyholder  after  a  Forfeiture  committed,  hath  dif- 
penfed  witii  the  Forfeiture,  not  only  as  to  himfelf,  but 
alfo  1^  to  him  in  the  Revcrlion,  for  he  may  make  vo- 
luntary Grants ;  4  Co.  23.  b.  24.  and  fuch  *  new  Grant" 
and  Admittance  amount  to  an  Entry  fof  the  Forfeiture 
aud  a  new  Grant.  But  a  Lord  by  Tort  or  by  Diffeifin, 
cannot  by  fuch  Admittance  purge  the  Foifeiture  as  to 
the  rightful  Lcrd. 

Cro.  tX.  409*  Oi«ea  6}.  Moor  393.  i  Roll.  Abr.  509.  G*  a  Com*  Dis*  509* 


Forfeiture  of  a 
Cop3rhold, 
purf^  by  an 
AdmiQion  by 
a  Lord  f>r9  ,  | 
temf0re,  wlien* 
S.  C.  I  Kcb. 

%  Danv.  907* 
Vide  i  Dmnv* 
19a.  c  ^r. 

Poft,  63. 

2  SautvL  4%%9 

*  P.  21 

1  Mod.  199, 

2CO« 

2  Sid.  89. 
Wlacb.  67. 
Cro.  Jac.  101. 
I  Brownl.i3a« 
GUb.Tea.a^* 


Thinne  againft  Thinne. 

j^SUMPSIT  on  a  feigned  Hue  direaed  out  of  Chan- 
cery, for  trying  \K^hether  certain  Lands  did  pafs  by  a 
Gommon  Recovery,  and  if  the  Entail  of  them  were 
thereby  barred.  And  on  the  Evidence,  the  Cafe  was, 
AManfeized  of  the  Manor  of  Lavingtony  and  of  di- 
vers other  Landfr  there,  which  in  Truth  were  not  Parcel 
of  the  Manor,  but  purcha&d  by  the  Lord  of  the  Manor 
divers  Years  before,  and  after  the  Purchafe  reputed 
Parcel ;  and  being  fo  feized,  with  Intent  to  make  a 
Tenant  to  the  Fr^cipe,  bargains  and  fells  the  Manor, 
and  all  Latkls  Parcel  or  reputed  Parcel,  to  A.  againft 
vrhom  a  Pracife  was  brought,  and  a  Common  Reco- 
very fufferfed  by  Naifte  df  the  faid  Manor^  with  Voucher 
of  the  Lord;  and  if  this  Recovery  Ihould  bar  the  Entail 
as  to  tfaeXanfds  (tJiat  were)  notParcel,  was  the  C^ief- 
ttott.  Itwas'agr^,  That  they  paflbd  by  the  Bargain, 
bythcNariie  of  reputed  ParoeU  But  it  was  iniiftedj 
That  they  did'not  pafs  by  the  Recovery  of  the  Manor ; 
For  tho*  by  Recovery  of  the  Maaor,  tu  Manor  in  Re-- 
paution,  tho'  it  be  not  in  Truth  a  Manor,  (hall  paft, 

as 


Indenture  to 
fufier  a  lUco* 
very  of  a 
Manov,  and 
of  all  Lands 
rep«itedParcel» 
the  Recovery 
1%  fuiiered  of 
the  Manor. 
What  Lands 
reputed  Pircd 
fhall  pafs. 
S.  C.  I  Vent. 
5i>  52.  iSld. 
19a   iBdhKL 
251.  aMbd* 
225- 1  Kdb.9^. 
591*  4i«  71^ 
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H^  Sir  Moyle  Finch's  Cafe,  6  Co.  is,  becaufe  otherwife  the 
kecovevy  lliould  be  void:  But  hece  where  there  is  a  Ma- 
nor in  Fa6t  to  anfwer  the  Name  of  a  Manor  in  the  Reco*- 
very,  ot^ier  Land^J,  which  are  not  Parcel,  but  in  Reputa- 
tion, iliall  not  pafs;  and  tho'  the  Lands  have  been  ufecl 
witjitlie  Manor,  now  Fourfcorc  Years,and  reputed  Par- 
cel, yet  they  fhall  not  pafs  by  the  Recovery  of  the  Manor 
with  its  Appurtenances,  as  it  is  fo ;  for  the  Word  Ap-- 
furtenances  ftiall  not   p^fs  a  Thing  that  is  not  Parcel ; 
and  there  may  be  a  difference  between  a  Fine  and  a 
Prcecipe  for  a  common  Recovery,  wherfe   the  Demand 
ought  to  be  of  certain  Things  by  certain  Names.     And 
Juftice  Twyjdcn  faid,  That  he  had  fccn  the  Opinion  of 
all  the  Juftices  at  one  Time,  that  the  Fine  in  Sir  MoyU 
Finch's  Cafe,  d\4Ji  not  pafs  the  imputed  Manors  :  But  that 
Sir  £dwar^  Coke^  after  he  came  to  be  Chief  Juftice, 
caufcd  it  to  be  adjudged  as  he  reports  it :   And  he  faid, 
it  was  well  he  did  fo,  for  it  would  concern  the  Settle- 
ments of  very  many  *  Eftates :  And  therefore  this  Cafe 
P.  28     here  was  found  fpecially.     And  afterwards  in  Michael^ 
mas  Term,  1 5  Car.  2.     It  was  argued  at  the  Bar  by 
Jones  of  the  one  Side,  and  JVinnifigtoti  of  the  other; 
and  the  Judges  were  then  of  divers  Opinions ;  And  in 
EnfterTevmy  16  Car.  z.  it  was  argued  again  by  Finck 
of  the  one  Part,  and  Serjeant  Glyn  of  the  other,  and  the 
Court  took  Time  till  the  End  of  the  Term  to  deliver 
their  Opinion,  and  then  all  agreed,  and  Hyde,  Chief 
Jullice,  delivered   the  Opinion  for  all  of  them,  That 
the  Lands  reputed  Parcel,  paffed  by  the  Recovery  as 
\vell  as  the  other  (Lands)  and  fo  they  did  in  a  Convey- 
ance in  the  Cafe  of  the  King;  for  he  had  made  Grants 
of  the  Manor  of  S^  JameSy  which  is  not  a  Manor,  but  . 
in  Reputation,    And  common  Recoveries  are  common 
AfTurances,  and  the  Indenture   of  Bargain  and  Sale, 
which  made  the  Tenants  to  the  PracifCy  and  declared 
the  Intent  was  to  fuffer  a  Recovery,  not  only  of  the 
Manor,  but  alfo  of  all  Lands,  Parcel,  or  reputed  Par- 
eel  (thereof; )    and  thcfe  (Lands)  have  been  reputed 
Parcel  for  80  Years :    And  they  made  no  diflFcrence  be- 
tween a  Fine  and  a  Recovery  of  a  Manor^  where  it  is 
nothing  but  a  Manor  in  Reputation,  nor  wJierc  it  is  a 
Manor  indeed,  and  other  Lands,  befides  the  Manor, 
not  Parcel,  but  fo  reputed  both.fliall  paft  by  the  Fine 

or 
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Or  Recovery,  the  Indenture  fliewing  the  Intent,  to  pafil 
f he  Manor  and  all  Lands  reputed  Varcel. 


Carpenter  againft  Mar/hAI. 

T^JECtMENT  was  tYied  at  the  Bar,  ahd^dund  fpe*  Grant  of 
-*-'  cially ;  where  the  Caft  was,  a  Leafe  for  Yeai^,  be-   t>"tchy  L«q(ls 
ing  made  by  the  King  of  Dutchy-Lands  .lying  out  of  iuVAttJ'rlr 
the  County-PaWtrne  5    afterwards  King  janiti  I.  fn  the  mtni.buuoA 
feventh  Year  of  his  Reign,  granted  the  Rcverfion  by   *"«oflmiiit  Li- 
the  Dutchy-Seal  of  theCounty-Palatirte;  and  the  Great  s*c,Tsid. 
Seal  to  one,  under  ^hom  the  PleintifF  claims,  but  no   189. 
Attornment  was  had.     King  Cha,  I.  reciting  the  faid   f  ]fV^; 
Grant,  and  th&t  it  was  void,  grarited  the  Rcverfion  un-   N'sLllti^39l• 
der  the  Dutchy-Seal  to  the  Defendant  to  whom  the  Lcf-  vi(ie2UT.24^ 
fee  attorned ;  and  the  Leafc  being  determined,  the  Lef- 
for  brought  Ejcftment  againft  the  Defendant,  who  had 
got  the  Poffeffion ;    v;hereupon  the  fole  Queftion  was. 
Whether  the  Larfd   pkffed  by  thc/  firft  Patent,  being 
Dutchy-Lands,  lying  but  of  the  County-Palatine,  *with-     *  P.  29 
out  Attornment  ?     And  it  was  argued  ia  Hillary  Term 
15  &  i6-  Car.  2.  by  yvnes  for  the  Plaintiff,  and  tVeJion 
for  the  Defendant ;    and  in  iVi//^r  Term  the   i6th.  by 
Maynard  for  the  Plaintiff,  and  for  the  I>cfen- 

dant;  and  it  was  agreed  on  both  Sides,  That  the  Grcaf 
Seal,  arid  the  County-Palatine  Seal,  lignifr  nothing  in 
the  Cafe.  For  by  the  Stat.  37  H.  8.  c.  16.  Lands 
with  ih  the  County-Halatinei  muft  pafs  by  the 
County-Palatine  8*eal ;  and  Lahds  out  of  the  County 
by  the  Dutchy-Seal :  But  the  Objeaioti  vl^as.  That 
the  Land^  of  the  Eltitchy  being  ftvejfed  from  th« 
Crowrt  by  the  Statute  of  3  H.  5.  n.  15.  and  1  H.  n. 
Sejf.  I.  «.  a.  That  at  the  paffmg  of  thofe  Lands,  Li- 
very and  Attorhtnent  aTe  ncceflaif,  as  in  the  Cafe  of  a 
Subjeft ;  for  the  King  has  thbfe  Lands  as  Duke,  arid 
hoi  as  King.  But  afterwards  in  the  fame  Eajler  Term, 
it  was  refolvcd  by  all  the  Court,  That  the  Lands  paffed 
by  Grant  of  the  Rtvcrfion  without  Attornmcat;  and 
the  Grant  under  th^  Dutchy-Seal  is  a  Grant  by  kecord, 
and  pafles  the  Reverfion,  as  a  Fine,  viz,  to  divert  the 
Efiate  without  Attornment :  Eut  not  to  make  a  Privity 
to  found  an  Aflion  of  Wafte,  i^c.  according  to  the  4 
Inft.  009.  But  if  the  King  will  make  a  Feoffment  there- 
of Litcry  ought  to  be  made,  as  ia  the  Cafe  of  a  Sub- 

.    jea ; 
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je6t ;  far  this  the  King  may  do  by  Attorney :  And  Jadg- 
ment  was  given  for  the  Plaintiff. 


Ca(b  lies  not 
by  one  Tenant 
In  common 
again  ft  ano* 
thcribrdif- 
pofing  of  the 
whole. 

8.C.Raym«i5* 
I  Keb.  88. 
Noy.  14.  eon* 
3  Leon.  zH* 
ace. 

Pop.  9^  97* 
Cr.Jac.  91). 
Mo.  S95. 
3  Com.  Dig. 
Z66. 


Graves  agalnft  Sawcer. 

CASE,  for  that.wheroas  he  was  poffeffed  of  the  fix* 
tcenth  Part  of  a  Ship  in  common  with  the  Defen* 
dant>  the  Defendant  to  defraud  him  of  his  Part,  had 
difpofed  of  the  whole,  and  fent  him  to  India  without 
his  Affcnt.  And  after  VerdiS,  Judgment  was  ftayed, 
becaufe  no  fuch  A3ion  lies  by  ont  Tenant  iu  Common 
againft  another :  Nor  as  Lit.  Se6i.  222.  fays,  where  one 
Tenant  in  Common  difpofes  of  the  whole,  has  the  other 
any  Remedy  ;  therefore  not  by  A6lion  on  the  Cafe:  Nor 
is  the  Suppofal  of  Fraud  mftt^rial  in  the  Cafe,  for  be* 
tween  Tenants  in  Common,  there  cannot  be  Fraud,  as 
Wyudham  faid ;  for  by  the  Law,  each  has  tlie  Power  to 
difpofe  of  the  whole. 


*p.  30 

Juc^ent 
againft  two» 
one  dies. 
.Execution  in 
the  Perfonal- 
ty,  if  againft 
the  Survivor 
only.   In  the 
Realty,  if  a- 
^infthimand 
the  Heir  of 
the  other. 
S.  C.  Raym. 
2'>^  1  Kcb.  94. 
1*3- 


*  Smartc  againft  Edfitn. 

JUDGMENT  in  Debt  was  had  againft  two,  one  dies, 
the  Plaintiff  brought  a  Scire  Facias  againft  the  Sur- 
vivor only ;  the  Defendant  pleads.  That  the  other  hath 
left  Lands  and  an  Heir,  to  whom  they  were  dcfccnded, 
and  demands  Judgment,  whether  he  Iliould  be  compel- 
led to  anfwer  without  the  Heir's  being  warned ;  where- 
upon the  Plaintiff  demurred,  and  Judgment  was  given, 
that  he  fhould  anfwer,  for  the  Judgment  is  againft  the 
Perfon  :  And  tho'  that  now  by  the  Statute,  which  gives 
the  Scire  Facias  and  Elegit y  he  may  charge  the  Latids  to 
make  it  real :  yet  it  is  at  his  Ele6iion  to  purfue  in  the 
Perfonalty,  if  he  will.  %<^  Aff*%'j*  29-5.3.  39.  i  jB.  3. 
41.  But  if  he  will  take  Execution  on  the  Lien  real, 
there  the  Charge  ought  to  be  equally  againft  both,  and 
a  Scire  facias  againft  both.  But  it  was  faid.  That  if  he 
brought  a  Scire  Facias  againft  both,  and  had  Judgment 
thereupon,  he  might  have  a  Fieri  Facias  againft  the  Sur- 
vivor only,  or  an  Ekgit  againft  both. 

Note,  This  Caufe  depended  tiU  Michaelmas  Term, 
and  then  it  was  ruled  to  anftrer  after  divert  Arguments. 

Dorothy 
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Dorothy  Chute  agaiaft 


D£  B  T  on  a  Leafe  for  Years,  where  the  Cafe  was, 
That  Chute^  the  PlaintiflF's  HuA'and,  covenanted  in 
Confideration  of  Marriage  to  Aa!nd  fei^ed  to  the  ufe  of 
himfelf  for  Life,  Remainder  to  the  Plaintiff  for  Life, 
Remainder  to  his  own  right  Heirs,  and  a  Provifo  was 
For  making  Lcafes,  and  that  he  made  the  Leafe  in  Quef- 
tion  to  the  Defendant,  rendering  Rent,  and  died ;  and 
for  this  Rent,  the  Wife  brought  theAAion,  and  bad  a 
VerdiS.  But  on  the  Motion  of  yones  Judgment  was 
flayed;  Becaufe  the  Power  being  general  to  make  Leafes, 
and  not  particular  to  any  particular  Perfon,  nor  on  any 
particular  Confideration,  no  Ufe  could  arife  upon  the 
Covenant  to  Aand  feized,  as  it  might  upon  a  Feoffment 
or  Fine,  as  is  refolved  in  Co.  Miidmay*s  Cafe;  and 
therefore  in  this  Cafe  the  Leafe  is  void,  and  then  no 
Rent  b  due. 

t>w.  40.  Sty.  196.  Cro.  Car.  400.  Hob.  I5i>  i59»  3iS*  i  Leon.  131. 
Rol.  ab.  a6o,  783  to  789.  I  Vent.  372*  a  Vent.  318.  Fearne  Cont. 
hiC'  Abr.314.    5  Bac.  Abr.  371. 


Covenant  to 
(land  feized 
with  a  Power 
to  make  Leafes 
generally. 
q.  If good. 
Vide  Poft,  55- 
171.  a  Lev.  9. 
76,  «I3,  M3. 
aa6.  3  Lev. 
xa6,  306,  37a. 
I  Co.  176. 
Hob.  15  !• 
Mo.  93,  Toa, 
195,  504- 
Cro.  £1.  394» 
514- 

Cro.  Jac.  168, 
175.  a  Co.  15. 
I  And.  141. 
Cart.  138,  140- 
a  And.  44. 
Raym.  13.  a 
Rem.  249*    ^ 


*  Prideaux  againft  Webber. 

TRESPASS  for  an  Affault,  Battery  and  Imprifon- 
ment,  !<>  May  1657.  The  Defendant  pleads.  That 
the  Trefpafs,  Affault  and  Imprifonment  aforefaid,  weie 
done  the  29th  of  O&oher  1655*  and  pleads  the  Statute 
of  Limitation :  The  Plaintiff  replies,*  That  certain  Re- 
bels (not  naming  any)  had  ufiirped  the  Government,  and 
none  of  the  King's  Courts  were  open  ;  the  Defendant 
rejoins,  and  confeffes  the  Ufurpation,  and  further  pleads 
the  Aft  of  Pardon  of  all  Things,  and  Afts  of  Hoftility 
done  under  the  ufurped  Authorities;  and  further  pleads 
the  Aft  for  confirming  all  judicial  Proceedings  in  the 
late  Times ;  and  further  pleads  a  Warrant  to  imprifon 
him,  Et  hoc  farat.  ejl  vcrificare^  £sfc.  whereupon  the 
Plaintiff  demurs.  And  now  by  Bear  Serjeant,  for  the 
Plaintiff  it  was  argued.  That  the  Plea  in  Bar  was  ill  in 
not  anfwering  to  the  Battery ;  but  to  this  it  was  in- 
fwered,  and  to  refolved  by  the  Court  in  Hillary  Term 
following.  That  (the  Words)  Tranfgreffio  fradiff  is 
an  Anfwer  to  the  Whole.  Secondly,  It  was  argued  by 
Part  L  D  Bcar^ 


*P.3I 


Trefpafs,  Af- 
fault, &c,  aiid 
no  Anfwer  to 
the  lattery. 
Vide  ante  i6. 
&  I  Saund. 
%07,  ao9« 


SUtuteof  ri- 
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nutations  bart 
AAions  in 
Timet  of  the 

Rebellion. 


Bargoocl,  and 
Rejoinder  ill, 
yet  Judgment 
for  the  Defen- 
dant. 


Beary  That  the  Statute  of  Limitations  is  not  pleadable, 
becaufc  there  being  a  ftop  of  Juftice,  and  no  legal  Court, 
held,  none  was  bound  to  profecute,  efpecially  for  fuch 
an  Imprifonmcnt  as  here  in  thofc  Times.  Thirdly,  It 
was  objefled  by  him,  That  the  Rejoinder  is  multifarious 
and  impertinent,  in  pleading  two  Statutes. .  And  Fourth- 
ly y  In  not  concluding  on  the  Statutes  froutfatei  fer  Re 
cordum.  But  afterwards  in  Hillary  Term  it  was  adjudged 
for  the  Defendant,  and  that  the  Statute  of  Limitations 
was  a  Bar,  and  the  Bar  being  good,  and  the  Replication 
infufficient,  it  is  not  material  what  the  Rejoinder  is  ; 
and  Judgment  was  given  for  the  Defendant  by  the  whole 
Court.  And  the  Reafon  they  gave  that  the  Statute  of 
Limitations  was  a  good  Bar,  (be  itfo,  as  it  was  plead- 
ed, that  the  Courts  were  not  open)  was,  Becaufe  there 
is  not  any  Exception  in  the  A61  of  fuch  a  Cafe ;  and  In- 
fants had  been  bound  (thereby)  if  they  had  not  beert 
excepted. 


IfToc  improper 
or  immaterial, 
where  a  Re- 
pleader fhall 
be  or  not. 
S.  C  I  Keb. 
33.  39»  89»  ?0' 
Vide  6  Mod. 
a,  3.  ft^<-» 
Vide  4  Lev.  w, 

I4««   164. 
I  Salk.  216. 
a  Salk.  579- 
3  Lev.  20, 440. 
6  Mod.  3)  102. 
40  E.  3.  15. 
5  S.  4*  B. 
J9  £.  4. 1. 
22  H.  6.  16. 
Dyer  117, 118. 
Stra.  847. 
5  Com.  Dig, 


*  Serjeant  againft  Fairfax^ 

DEBT  againft  Leflee  for  Years  for  the  Rent,  th^ 
Defendant  pleads^  That  he  before  the  Rent  was 
due  for  which  the  A6Hon  is  brought,  had  aiBgned  the 
Term  to  another,  of  which  the  Plaintiff  ]»ad  Notice ; 
the  Plaintiff  took  Iffue  on  the  Notice,  and  a  Verdift 
being  for  the  Defendant;  it  was  moTed  by  Allen  for  the 
Plaintiff,  That  no*  Judgment  ought  to  be  given,  bnt  a 
Repfeader  (awarded)  becaufc  the  Iffue  was  taken  of  a 
» Thing  immaterial;  for  it  is  not  the  notice  of  the  Affign- 
ment  of  the  Term,  without  Agreement  of  the  Lcffor,  or 
Acceptance  of  the  Rent  by  him  from  the  Affignee  that 
difcharges  the  Leffor,  but  his  Agreement  thereto,  or 
Acceptance  of  the  Rent  from  the  Affignec  does  it ;  and 
he  cited*  Nicholses  Cafe  in  5  Co.  where  Iffue  taken  of 
Payment  on  a  fingle  Bill  being  found  for  the  Plaintiff, 
he  fhall  have  Judgment ;  but  if  it  had  been  found  that 
he  had  paid.  Judgment  fhould  be  arretted ;  and  the  Dif- 
ference, he  faid,  is  when  the  Iffue  is  found  againft  the 
Pleader,  Judgment  ftiall  be  for  the  Plaintiff,  but  if  for 
him,  not.  (But)  Juftice  Twyfden  faid,  That  if  an  im- 
proper 
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proper  Iffue  is  uken,  and  Vercli6l  given  (thereon)  Judg-^ 
ment  (hall  be  given  thereupon,  be  it  for  the  Plaintiff  or 
Defendant;  and^cited  2  Cro.  575.  But  an  immaterial. 
Iffue  is,  whereupon  the  Verdift  the  Court  cannot  know 
for  whom  to  give  Judgment,  whether  for  the  Plaintiff 
or  for  the  Defendant,  as  in  Hob.  175.  And  with  him 
the  Chief  Juftice  and  IVyndham  wholly  agreed,  and 
awarded  a  Repleader.  Sec  z  Cro.  585.  3  Cro.  227,  zz8, 
&  2  Cro.  5. 


*  Andrews  againft  Heme. 

ASSUMPSIT  in  Confideration  of  zojf.  paid  to  the 
Defendant  by  th^  Plaintiff,  to  pay  the  Plaintiff  zo/. 
if  Charles  Stuart Jhould  he  King  o/*  England  within  twelve 
Months  then  next  following  ;  (this  J5cing  when  the  King 
was  in  Exile,  and  about  fix  Months  before  his  Reftora- 
tion)  After  VerdiS  for  the  Plaintiff 'twas  moved  in  Ar- 
reft  of  Judgment,  That  here  is  no  Confideration,  for 
he  was  then  King  of  England  at  the  Time  of  the  Pro- 
mife ;  but  if  it  had  been.  If  he  Jhould  he  King  o/"  England 
Jtx  Months  hence,  it  might  have  been  good,  becaufe  of 
the  Accident  that  he  might  die  within  fix  Months  :  But 
held  by  the  Court,  That  the  Confideration  is  good,  for 
the  Words  are  to  be  taken  according  to  thefubjeft  Mat- 
ter ;  the  King  was  at  the  Time  of  the  Prom.ife  out  of 
Polfeffion,  and  the  Promife  is  to  be  intended.  If  he 
ihould  be  in  Poffeffion  within  the  twelve  Months. 


p.  33 


Afumf^ftt    to 

pay,  ^f.  If 

Claries  Stuart 

were  King  of 

J&^/asJ  within 

twelve 

Months,  he 

being  then  in 

Exile. 

S.C.  I  Keb.  56, 

6S. 

1  Daav.  41.  pi. 

19. 


Windfor  againft  Saywell. 


IN  EjeSment  and  Special  Verdi<ft,  the  Cafe  was ;  One  outlawed 
Gorge  feifed  of  Lands  in  Fee,  confefled  a  Judgment  ^aton^aUcni 
to  the  LcfTor  of  the  Plaintiff,  he  being  then  outlawed  in  bcforeSnzurc^ 
a  perfonal  A6lion ;  but  before  any  Seizure  of  the  Lands, 
levied  a  Fine  to  a  Stranger ;  and  afterwards  the  Leffbr 
fued  Execution  of  the  Lands  by  Elegit :  And  it  was  ar- 
gued by  Glyn  and  Wylde,  the  King's  Serjeants,  That  no 
Execution  may  be  had  after  the  Outlawry ;  and  they 
cited  the  Cafe  of  one  Pickerings  to  be  fo  refolved  in  the 
Exchequer*    Jones  and  AlUn  on  the  other  Side  argued, 

J>  %  That 


What  Interefl 
the  King  hath 
hath  in  the 
Lands  of  one 
outlawed  in 
perfenal  Ac- 
tions. 


P34 


Pafch.  13  Car.  11.  in  B.  R. 

That  nothing  accrues  to  the  King  by  an  Outlawry  in 
perfonal  A6tions,  but  only  Perception  of  the  Piofits, 
Hob.  2o*  Flowd.  Com.  541.  and  that  he  could  net  in 
fuch  Cafe  plough  or  foW'  the  Land  ;  and  Allin  faid.  He 
was  of  Gounfel  in  Pickering's  Cafe,  and  the  Cafe  was. 
That  after  Inquifition,  but  before  Return  thereof,  the 
Perfon  outlawed  made  a  Bargain  and  Sale  of  Lands, 
and  it  was  adjudged  for  the  King,  but  principally  for 
Default  in  the  Pleadings;  for  he  faid  there  were  only 
two  Judges  in  Couit,  and  thofe  divided  in. Opinion  a^ 
to  the  principal  Matter.  And  afterwards  at  another 
Day,  *  the  Chief  Juftice  and  Twyfden  faying,  they  had 
fpoken  with  Ffale  Chief  Baron,  and  the  other  Barons  of 
the  Exchequer,  ^ho  told  them.  That  the  Courfe  of  the 
Exchequer  is.  That  by  a  Feofftnent  before  Seizure,  the 
King  is  outed  of  the  pernancy  of  the  Profits;  but  not 
by  a  Feoffment  after  Seizure.  And  thereupon  they  gave 
Judgment  for  the  Plairftiff. 


Term. 
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Goodwin  againft  Clark. 

"PJECTMENT  aijd  Special  Vfrdia.    A  Settlement  A  Settlement 
•^  was  in  Coijfidcratiop  of  Marriage,  and  1000/.  (paid)  tothcHuiband 
for  thcUfe  of  t.he  Huiband  for  Life,  Remainder  to  his  mlindcr  to^e 
Son  in  the  ufu^l  manner,  and  if  he  (the  Hulbaod)  fhould  Son  in  Tail : 
die  without  Iffue  ^ale,  to  the  Ufe  of  the  Daughters  for  ^{Jhout^iff  *'^* 
a  Term  for  raifing   1500/.  for  their  Portions.     The  Male.  Rc-"^ 
Huiband  left  a  Son  and  a  Daughter,  and  afterwards  the  mainder  to  hit 
Son  died  without  Iffue,  whereby  the  Lands  remained  IJJ^^ygars  ^e 
over  to  another,  according  to  the  Settlement,  and  the  dies  leaTing  a 
IDaughter  brought  Ejectment.    Tliis  Cafe  had  been  ad-  son,  who  diet 
judged  two  feveral  Times  before  in  feveral  Courts,  the  r.'cl7sid.TS^* 
one  time  for  the  Plaintiff,  the  other  for  the  Defendant ;  i  Keb.  73,  78, 
and  the  folc  C(ueftion  was,  If  the  Hufcand  leaving  a  }^'  ^^'J^\ 
Sod,  who  after  dies  without  Iffue,  whether  the  Huiband  Ncrfilk'a  CiSe 
fhall  be  now  faid  to  die  without  Iffue  Male  be. within  in  chancery 
the  Intent  of  the  Settl^mfnt,  fo  that  the  Term  fhould  9*^cs»3P*rt- 
arife  to  the  Daughter  ?     For  i^  was  faid  for  the  Defen- 
dant,. That  he  did  not  die  without  Iffue  Male,  for  that 
lie  left  a  Son,  tho'  this  Son  afterward  died  witht)ut 
Iffue ;.  and  the  Intent  of  the  Settlement  was  well  fatisfied 
by  the  leaving  of  a   Daughter  in   Satisfaction  of  the 
Portion  :  But  it  cannot  be  intended.  That  when,  or  at 
what  Time  whenfoever,  the  Iffue  Male  fails,  the  Daugh- 
ters fl)ould  have  Portions,  for  that  may  happen  100 
Years  after,  wlien  the  Sons  are  dead,  and  fo  no  Benefit 

or 
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or  Advantage  to  the  Daughters.  It  was  alfo  faid  to  be 
ill  in  the  Creation,  if  it  ftiould  be  fo  intended  to  arife 
jit  fuch  a  Diftance  of  1  ime,  viz.  whenfoever  there 
fliould  be  a  Failcr  of  lifue  Male.  Bui  to  this  it  was 
*  P.  36  anfwered,  *  That  whenfoever  thelffue  Male  fail,  the 
Hulband  is  faid  to  be  dead  without  lifue. .  8  Co.  Bui- 
trier's  Cafe,  and  38  £.  3.  26  Dyer  4.  &  349.  were  cited 
to  this  Purpofe.  And  as  to  the  Benefit  or  Advancement 
of  the  Daughters,  it  was  faid.  That  this  Expectation  is 
an  Advantage  for  them  to^  be  advanced  in  Marriage: 
And  as  to  the  creating  of  the  Term,  it  was  faid.  That 
a  Term  may  as  well  be  created  to  arife  upon  a  Failure 
of  lifue  Male,  as  a  Power  to  fell  on  the  Failure  of 
IffueMale,  which  hath  been  adjudged  good  in  the  Cafe 
of  Fincent  2Lnd  Lee  in  Moor.  Rep.  147.  3  Cro.  26.  i 
Zeon.  id^.  ^  Leon.  io6.  Co.  Lit.  113.  a.  And  as  to 
the  Objection  of  a  Perpetuity,  it  is  nothing,  for  the  Son, 
who  had  the  Eftate  precedent,  might  bar  it  by  a  Com- 
mon Recovery.  And  of  this  Opinion  were  all  the 
Court,  except  Mallet.  And  after  divers  Arguments  at 
the  Bar  by  ScTjcamt  Niidigale  for  the  Plaintiif,  and  JVylde 
the  King's  Serjeant  for  the  Defendant  in  this  Tenn,  and 
in  Michaelmas  Term  following,  hy  j^leyn  for  the  Plain- 
tiff, and  Kittlewel  for  the  Defendant,  and  in  Eajler  Term, 
l^Cdr.  2.  by  Finch  the  King's  Solicitor  for  the  Plain- 
tiff, and  ^ones  for  the  Defendant ;  Judgment  was  given 
in  Eajler  Term,  14  Car.  z.  for  the  Plaintiffi  * 


Stephens  againft  Britruige. 


Hufband  Te- 
nant for  Life, 
Remainder  to 
th«  Wife  for 
l4fe;.Reiiiain- 
'der  to  the 
Heirs  of  their 
Bodies;  they 
levy  a    Fine 
with  War- 
ranty, it  doth 
not  difconti- 
nue  nor  deveil 
the  F.ilate6,nor 
it  the  War- 
ranty aay  ban 


TN  Eje(5lment  on  not  Guilty,  and  a  Special  Verdi  A, 
^  the  Cafe  was.  Sir  Francis  Worthy^  feifcd  in  Fee,  co-- 
venanted  on  his  intended  Marriage  with  the  Woman 
which  he  after\raids  mairied,  to  ftand  feifed  totheUfe 
of  himfelf  and  his  Heirs  till  the  Marriage,  and  after  the 
Marriage,  to  the  Ufe  of  himfelf  for  Life,  Remainder 
to  the  Heirs  Males  of  their  Bodied  begotten.  Remain- 
der to  the  Leffor  of  the  Plaintiff,  being  a  Daughter  by 
a  former  Venter,  the  Remainder  to  his  own  right  Heirs% 
The  Marriage  took  EffeiS^>  and  they  had  iiTue  only  one 
Daughter,  Wife  of  the  Defendant;  and  afterwards  he 
and  his  Wife  levied  a  Fine  with  Warranty  to  the  Dc- 
,  .  ^  V   fcndant'c 
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fendant's  Wife ;  and  both  Sir  Francis  and  his  Wife  were  S^  ^'  ^X®- 
dead  without  other  Iflue  :  Whereupon  the  Leffor  brings  \  sio/sj. 
Eje6iinent;  and  the  C(u€ftion  is.  Whether  this  Warranty   i  Keb.  3^1. 
being  defcended  on  the  Plaintiff  fliall  bar  him?     And  vSTi^Rti?.' 
in  order  thereto,  two  G^^eftions  were  made ;    Firjiy  If  Abr.  633,  633, 
the  Fine  made  any  Difcontinuance  ?     2dly.  If  it  was  no  ^M- 
Difcontinuance,  yet  whether  it  *  made  no  divefting  of     *  P*  37 
Ithc  Eftate  in  Remainder  to  the  Leffor?     For  if  fo,  it  *j^^^V^*^^ 
was  faid  for  the  t)efendam>  that  it  made  Room  for  the  4JJ' i^.'  ^ 
Warranty  to  operate  thereupon,  arid  to  become  a  Bar.  Cro.  Ei.6o«. 
And  for  making  it  a  Difcontinuance  it  was  much  infilled,  j^^qq^'^oo. 
That  the  Eftate-Tail  was  executed  in  the  Hufband  and  4  Leon.  191, 
Wife;  and  the  Cafe  oi King  and  Edwards y  in  i  Cro.  was  118, 119. 
ftrongly  relied  on ;    and  it  was  faid.  That  the  interpo-  ^^;  J*''*  ^^' 
ling  Eftate  of  the  Wife  could  not  prevent  the  Execution  Latch.  64,7a. 
of  the  Eflate-Tail,  for  the  Remainder  in  Tail  being  ©wib.  351. 
next  to  the  Eftate  for  Life  to  the  Wife,  merged  it;  and  ^^sTlv/^* 
it  being  fojDaerged,  nothing  then  interpofed  between  the  323',  358. 
Eftate  for  Life  to  the  Huiband  ;  and  therefore  that  ought  ^^""^"tv 
to  be  merged  alfo  by  the  Remainder  in  Tail,  and  fo  the  }  Built.  162. 
Eftate-Tall  was  executed :    And  this  was  the  Subftancc  cro.  Car.  156, 
of  the  Arguments  for  the  Defendant,  for  whom  it  was  ^'^'^^' 
argued  this  Term  by  WinningtoHy  and  the  following  33^  b."*  ^^*' 
T crm  hy  Maynard.    But  on  the  other  Side  it  was  at-   loCo.  96,6^f. 
gued  this  Term  by  Allen^  and  the  next^Tcrm  by  JoneSy  ^^^^f*^"!^' 
and  rcfolved  by  the  Chief  Juftice,  Twyfdeny  and  JVynd-  3  com.  Dig. 
haniy  That  the  Fine  did  not  make  any  Difcontinuance,  a39»  433« 
nor  the  Warranty  any  Bar.     Firjl,  Becaufe  the  Eftate 
was  not  executed,  being  by  the  fame  Deed.     2  Co.  JVif* 
cofs  Cafe,  but  it  is  a  mean  (intervening)  Remainder  be- 
tween the  Hufband's  Eftate  for  Life,  and  the  Eftate- 
Tail,  viz.  the  Eftate  to  the  Wife ;  and  it  cannot  be  in- 
tended, that  when  a  Remainder  for  Life  is  limited  to  the 
Wile,  That  jt  fhould  iuftantly  merge  by  the  Remainder 
in  Tail,  to  the  Heirs  of  the  Hufband  and  Wife ;  and 
the  Cafe  of  King  and  Edwards  ciud  on  the  other  Side, 
does  not  come  up  to  this  Cafe ;  fpr  (there)  the  Hufband 
and  Wife  were  jointly  feizcd  to  them  and  the  Heirs  of 
the  Body  of  the  Huiband,  and  fo  the  Eftate-Tail  was 
executed  in  Law;  (but)  here  the  Wife  had  an  Eftate  in 
Remainder  for  Life ;    and  then  it  is  no  more  in  EffeA 
than  Bredon^s  Cafe,  That  where  a  particular  Tenant  and 
him  in  Remainder  levy  a  Fine,  it  is  no  Difcontinuance, 

but 
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but  each  grants  that  which  he  lawfully  may ;  and  the 
Eftate^  being  here  in  the  fame  Perfons,  it  is  all  one  as  if 
they  were  in  divers ;  and  if  the  Eftatc-Tail  be  not  a 
Difcontinuance,  the  Warranty  cannot  be  a  Bar,  10  Co. 
Seym€r*5  Cafe :  And  the  Chief  Juftice  and  Wyudham 
held,  That  there  is  not  any  difplacing  or  divefting  of  the 
Remainder  to  the  Leffor,  but  that  the  Fine  operates  only 
as  a  Grant  of  him  that  has  for  Life,  and  of  the  Remain- 
der in  Tail,  which  they  might  lawfully  grant,  zj^A  not 
diAurb  any  Eftate  in  Remainder;  and  if  it  made  any 
*  P.  38  difplacing  of  the  Eftate,  *  yet  Twyfden  faid.  That  it 
was  only  at  the  Ele6tion  of  him  in  Remainder,  as  where 
he  fhall  bring  a  Formedony  and  admit  himfelf  out  of 
Poffeilion,  there  perhaps  the  Warranty  might  have  been 
pleaded  iii  Bar ;  but  here  he  has  entered  and  does  not 
admit  the  Eftate  to  be  out  of  him,  and,  and  thereupon 
Ke  brings  his  Ejeflment;  and  (he)  cited  7  H.  5,  2. 
And  they  feemed  to  rely  in  fome  fort  on  the  Cafe  in  Zil- 
tUtoHy  Seft.  o.  where  a  Wife  being  Tenant  for  Life,  a 
Confirmation  to  the  Hufband  aijd  Wife  fhall  not  enure 
to  the  Hufband,  but  as  in  Remainder,  and  Peck  and 
Chann$Vs  Cafe  in  3  Cro.  where  a  Woman  Tenant  for 
Xife,  married  the  Remainder -man  in  Tail,  and  then 
they  levy  a  Fine,  this  fhall  not  difccntinuc  the  I'ail  y 
and  in  Trin.  Term.  14  Car.  2.  judgment  was  given  for 
the  Plaintiff  by  the  Chief  Juftice,  Twyfden  and  Wynd- 
}tam ;  but  Mallet  being  Very  aged,  was  of  a  contrary 
Opinion,  but  gave  no  good  Reafon  for  it.  And  Note^ 
Twyfden  in  this  Cafe  faid.  That  the  Ufe  to  the  Wife  in 
this  Cafe  was  good,  being  by  way  of  Remainder,  viz. 
To  himfelf  for  Life,  the  Remainder  to  his  intended 
Wife ;  but  if  the  Limitation  had  been  to  himfelf,  and 
fuch  a  Woman  as  he  fhould  marry  by  way  of  prefcnt 
Limitation,  it  ha<J  not  been  good  :  But  Slucerey  of  this 
Opinion,  for  it  feems  contrary  by  the  Cafe  in  Dyer, 
474.  *.  and  it  feems  the  Cafe  cited  in  Littleton  does  not 
come  up  to  this  Cafe,  for  the  Huft)and  cannot  by  any 
Acceptance  (of  another  Eftate,  i£c.)  deftroy  the  Free- 
hold of  the  Wife. 


Ale  worth 
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Aleworth  againft  Bobcrts. 

TH  E  Demandant   in  Dower  unde  nihil  hahi  had   a  jivipnfiit  . 
Judgment,  and  the  Writ  of  Seilin  was  executed  ;  »"  ^^^^^  " 
the  Tenant  biought  Error,  and  the  Judgment  was  af-  v..™Sut  Da- 
llrmed,  but  pending    (the  Writ  of  Error)  the  Tenant  mag;is,  aa^i 
aliens  the  Land  and  oies,  and  now   the   Demandant   jj^j°J^|*|"** 
brings  a  Set.  la^  againfl  the  Heir  of  the  Heir,  and  againft   g"  0. 1  sU.  18S. 
the  Alienee;  fuggcfting  that  her  Huiband  died  feized ;   iKeb^Ss.  i;i. 
to  which  the  Tenants  feverally  plead  this  Matter,  where-   ^'[j^nv.  ^g,. 
upon  the  Demandant  t'emurs  :    And  it  was  argued  this  videYcivii** 
Term  smd  Michaelmas  Term  following  at  the  Bar,  by   3  0o«557-      , 
Strode  and  Sets  Serjeants  for  the  Demandant ;  and  by   ,'ro11.  Abr! 
Fowys  and  Allen  for   the  Tenant,  and  afterwards  in-75>pl.  9« 
£aJlerTcTjn  16  Car.   z.  Judgment  was  given  for  the 
Tenant.     The  Court  agreed.  That  thejuilpment  is  a 
compleat  Judgment  at  Common  Law  without  the  Da- 
mages, which  are  given  by  the  Statute  of  Marlhridge^ 
and  that  it  is  enough  for  the  Wife  to   fuf  geft  the  dying 
leized  of  the  Huiband   aiter  the  Judp,ment  in,  Dower, 
ior  recovering  the  Damages;  but  the  Statute  of  Marl- 
bridge^  which  gives  the  *  Damages,  gives  them  againft      ♦  p,  -jO 
Defarciatores  (i.e.  Expellers  by  JForce)  and  that  neither 
the  Alienee,  nor  the  Heir  of  the  Heir  are  in  that  Cafe ; 
the  Heir  (it  is  true)  iTial I  be  charged  with  Damages  if 
he  be  in  Life,  but  not  his  Heir  or  Alienee ;  but  they  are 
loft  by  the  Death  of  the  Heir,  and  arc  not  a  Lien  upon  on  Judgment 
the  Land  which  paflies  therewith  :    And  if  they  fhould  in  Dower  a- 
be  recovered,  from  what  Time  iliall  they  be  recovered?  ^.^hoaiTen""^^^^ 
Not  from  the  Death  of  the  Huiband,  becaufc  neither  of  Sn.  Fa.  for* 
them  had  the  Land  at  that  Time;    not  from  the  Time  D^noages  a- 
of  the  Death  of  the  Heir  againft  whom  the  Judgment  |"  Ancnl?"' 
was;  for  neither  of  them  was  the  Deforceor,  but  the  vide  «  Danv. 
Heir  who  is  dead,  and  againft  whom  the  Judgment  was,  ^^^* 
is  the  Deforceor;  and  they  faid.  This  was  not  like  the  y^.  pi*  ^^/ 
Cafe  of  Tithes  on  the  Statute  oi  Edw.  6.  which  they  Debt forTithei 
agreed  are  not  loft  by  the  Death  of  the  Tenants  who  ^[*^'"^  ^'^'' 
ought  to  pay   them;    for  there  the  Duty  is  certain,  viz. 
the  Value  to  be  trebled  in  an  Action  of  Debt ;  but  here 
the  Damages  arc  wholly  uncertain,  and   in  Nature  of 
Damages  to  be  recovered  in  Trcfpafs. 

Anonymus^ 
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Words* 


Anqnytrjus. 

special  Bail  in  JN  an  Aftion  Oil  the  Cafe  for  calling  a  Perfon  of  G(ua- 
V^^ZT  lity  IVhorCy  whereby  llic  loft  her  Marriage:    It  was' 

ruled  on  Motion,  That  the  Defendant  fliould  find  Spe- 
cial Bail,  although  generally  in  A6tions  for  Words  no 
Special  Bail  is  ufual ;  yet  on  the  Circumfiances  of  the 
Cafe,  the  Court  may  compel  the  Defendant  to  find  Spe- 
5^«  cial  Bail.  And  fo  in  Cafes  of  E^cccutors,  though  they 
do  not  find  Bail  in  ordinary  Cafes,  yet  in  Special  Cafes 
they  fliall  find  Bail ;  as  where  it  appears  that  they  have 
wafted  the  Goods,  £s?e:. 


Vide  polt 
Kaym.  74* 
Videlnft. 
Leg.  az. 
Special  Bail 
bjr  Execotort 


See  I  Mod.  2.  &  6  Mod.  230. 
though  in  grofs  Batteries. 


Special  Bail  denied. 


P.  40 


Blucie  againft  Mole. 


Gopyiiolder 
furreiiders  the 
Kevcrfion 
ivithout  At- 
tornment or 
l^otice. 
$.G.  Raym.18. 
1  Kcb,  93. 
Vide  Nclfon's 
Lutw.  iiz. 
a  Lev.  231. 
Cro.  SI.  151* 
%  Co.  68. 
1  Co.  a-z. 
Hob.  178. 
iMod.  87- 

Surrender  of 
"  two  Parts,  the 
Snrrendrec 


TN  Replevin,  a  Copyholder  in  Fee  leafes,  rendering 
•*•  Rent,  and  then  furrenders  the  Reverfion  of  two  Parts 
to  the  Defendant ;'  aud  for  Rent  arrear  he  diftrained  and 
avows,  and  fhews  the  Leafe  and  the  Surrender,  but 
does  not  fhew  any  Attornment  nor  Notice  of  the  Sur- 
render ;  for  which  the  Plaintiff  demurs  :  And  the  Court 
on  Argument  were  of  Opinion,  That  the  Diftrefs  in  this 
Cafe  was  fufixiont  Notice.  Hvh,  207,  208.  And  it  is 
not  like  to  the  Cafe  where  a  Forfeiture  is  to  be  taken 
for  tlie  Breach  of  a  Condition,  s  ^^»  1 13-  ^'  Alfohere, 
the  Eftatc  palfcs  by  the  Surrender  and  Admittance  in 
Court,  which  are  public  A6ts,  of  which  every  Tenant 
may  take  Notice,  and  no  Attornment  neceffary,  becaufc 
no  Means  to  compel  it,  Co.  Lttt.  321.  And  Judgment 
was  given  for  the  Avowant,  Except,  ^c. 


Cooke  againil  Founds. 


COVENANT  brought,  and  declares.  That  the  De- 
fendant bargained  and  fold  to  him  certain  Lands 


Covenant  that 
he  is  feised  in 

e  indcn-  (which  hc  had  purchafed  of  H^oolaflon  and  other  Truf- 

tees. 
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tecs,  in  the  late  Times  for  the  Sale  of  Delinquents 
Eftatcs)  and  covenanted,  T^at  he  was  feized  of  a  good 
Eftate  in  Fee  according  to  the  Indenture  made  to  him 
hy  fVoolnJlon^  &c.  and  affigns  for  Breach,  That  he  was 
not  fcizcd  of  a.good  Eftatc  in  Fee ;  the  Defendant  pleads, 
That  hf  was  feized  of  as  good  an  Eft  ate  as  H'oolajlon^ 
i^c.  conveyed  to  him ;  whereupon  the  Plaintiff  demurs, 
and  Judgment  was  given  for  him,  for  the  Covenant  is 
abfolute ;  that  he  is  feized  of  a  good  Eftate  in  Fee,  and 
Reference  to  the  Conveyance  by  IVoolaftofiy  fcrves  only 
to  denote  the  Limitation  and  the  Quality  of  the  Eftate, 
and  not  the  dcfealiblenefs  or  indefcaliblenefs  of  the 
Title- 


ture  whereby 

he  ]»urciiarea» 

the  Covenant 

is  abfolute. 

S*  €•  \  Keb.  91. 

Vide  a  Mod. 

311- 

2  Danv.  24^- 

4  Com.  Dig. 

387. 

2  Hawk.  P.  C 

557- 

1  Term.  Rep* 

705. 


Bajfet  againft  Morgan. 

DE  B  T  on  an  Obligation,  conditioned  for  paying  to 
the  PlaintiiVat  his  Marriage,  or  Age  of  twenty-one 
Years,  which  fhould  firft  happen :  The  Defendant 
pleads,  That  the  Plaintiff  has  hot  yet  attained  the  Age 
of  twenty  one,  and  that  he  was  never  la\* fully  mar- 
ried ;  The  Plaintiff  takes  Iflue,  that  he  vias  lawfully 
married,  and  this  is  found  by  the  Jury  for  the  Plaintiff. 
And  it  was  moved  in  Arreft  of  Judgment,  That  the 
IfTue  being  on  the  Legality  of  the  Marriage,  ought  to 
have  been  tried  by  the  Ordinary,  and  not  by  Jury; 
though  a  Marriage  or  no  Marriage  is  triable  by  Jury, 
iCro.  102.  But  the  Court  held.  That  the  material 
Part  of  this  IfTue  was,  married  or  not  married  ;  for  the 
Condition  of  the  Obligation  is,  to  pay  at  his  Marriage, 
and  though  the  Defendant  has  put  lawfully  in  his  Pica, 
whereby  the  Plaintiff  might  have  demurred,  and  has 
not,  but  has  taken  IfTue  thereupon ;  yet  this  being  in  a 
perfonal  A6lion,  where  the  Right  of  Marriage  does  not 
come  naturally  in  Q^ieftion,  as  in  Dower  or  other  real 
Aftions  (it  does^  the  Trial  is  well  enough.  Another 
Exception  was  taken.  That  the  Replication  does  not 
fay  that  he  was  married  Tempore  hrrvisy  and  fo  it  may 
be  after  the  A6Hon  commenced  ;  but  this  was  not  allow- 
ed, for  after  Verdift  it  fliall  be  intended  to  refer  to  the 
Time  of  the  Writ. 


*  P.  41 


Marriage  or  no* 
Marriage  tria- 
ble by  Jury,  fo 
is  theXegaiity 
of  MarrUfe  in 
perfonal  Ac-> 

tiOQfi. 

Vide  I  Keb. 
41,  &V. 
I  Sid. 
387. 

1  SIiow.  50. 

2  Saik.  437. 

Cowr.  127* 
5  Com.  DlfrS4- 


13.  ^ 


Harerave*a 

Law  TraAs 

45i- 

Vide  I  Salk.  I« 

6. 

SBulft.    €u 

II  H.  6,  II*  9f 

6  Mod-  io5*    ' 

Tcmfre  #rrvM 

intended  after 
Verdi  A. 
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Jttdsment  1- 
galnil  the  Fa- 
ther Tenant 
for  Life  or  in 
Tail.  Set.  Fa, 
asainft  the 
Beir,  and  he 
returned 
■  warned,  fuf- 
fers  Judgment 
by  Default. 
S.C.Raym.19. 
]Keb.  112,141. 
I  Sid.  54. 
%  Sid.  12. 
Vide  I  Cro. 

51  Sid.  7  &  12. 

•  P.  42 

1  Sid*  55* 


Day  againft  Guilford. 

IN  Ejcamcnt,  on  Not  guilty,  a  Special  Verdict.    The 
Father  Tenant  for  Life,  Remainder  to  his  Son  in 
Fee,  the  Father  acknowledges  a  Statute  and  dies ;  and 
a  Sci.  Fa.  was  awarded  againft  the  Son,  who  "was  re- 
turned warned;  but  made  Default,  and  Judgment  was 
againft  him  by  Default,  and  the  Lands  delivered  on  an 
lilegit  to  the  FlaintifiPs  Lcffbr-     And  it  was  argued  for 
the  Plaintiff  by  Serjfeant  IVylde,  That  by  this  Judgment 
by  Default  he  being  warned,  and  a  5c/. /^i.  returned, 
the  Land  of  the  Son  is'  bound  w^ithout  Remedy ;  and 
cited  Barcock  and  ThomforCs  Cafe  to  be  fo  adjudged  in 
1652,  which  fee  in  Styles  RrportSy  to  which  tlie  Court 
inclined,  and    Twyfden  Juftice  cited  the  Cafe  of  one 
Gilbert  and  Ra^^  wheie  a  ^cire  Facias  was  fued  upon 
*  a  fuppofed  Judgment,  where  there  was  none,  and  on 
Scire  Facias  returned,  and  Judgment  by  Default,  the 
Party  was  left  without  Remedy ;  but  Wyndhatn  doubt- 
ed :    For  here  the  Eftate  of  the  Son  was  never  liable, 
and  therefore  he  might  have  an-Aflife  if  he  be  outed; 
(but)  by  the  other  three^  (though)  the  Eftate  of  the  Heir 
in  Tail  is  not  liable  to  the  Judgment  againft  his  Father; 
yet  if  a  Judgment  in  a  Scire  Facias  after  a  Scire  Feci  re- 
turned, be  had*  againft   him  by  Default,  he  fhall  be 
bound  without  Reqiedy:    And   afterwards  Judgment 
was  given  for  the  Plaintiff,  except,  £^r.  ' 


Term. 


(    43    ) 

Term.  Sanct.  Mich. 

ANNO 
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IbJmer  againft  Stanage.     R»t.  13 10. 


.     .*! 


I   *- 


IN  Replevin,  the  Defendant  made  Conufance  for  a  Awowiy  for 
Rent-Charge  due  at  MiVAfl^/iwflf   1658,  as  Bailiff  of  l^«t  due  at  a 
y.  5.     The  Plaintiff  pleads  in  Bar,  That  the  Defendant  bTJ^'^i 
nad  at  another  Time  made  Conufance  as  Bailiff  to  J.  S.  dut  at  a  for- 
in  a  former  Replevin  brought  by  J,  D.  then  Tenant  of  »«^  o*t. 
the  Land;    for  the  Rent  due  to  J.  S.  %i  Michaelmas  ^^^\\^ 
i659>  on  which  theConufant  demurs;  and  it  viras  ar-  Kaym. 21. 
gued  for  the  Plaintiff,  That  the  Conufance  made  for  a  *  ^^'  ^ 
Rent  due  at  a  latter  Day,  was  a  Difcharge  of  the  Rent 
due  at  a  former  Day ;  and  chat  there  is  no  Book  againfl 
this,  except  Fitzherberfs  Abridgment,  Barr.  79.  where 
he  alfo  fays.  That  an  Acquittance  for  Rent  due  at  a  lat- 
ter Day,  is  no  Difcharge  of  Rent  due  at  a  former  Day, 
which  is  contrary  to  all  the  other  Books ;  and  therefore 
he  is  not  to  be  much  regarded  in  the  other  Point ;  and 
tho'  the  former  Conufance  was  made  upon  another  Per-  ^^^  Acqnit- '    ' 
fon,  it  is  not  material,  feeing  it  was  made  by  the  fame  tance  for  Rent , 
Pcrfon,  and  in  the  fame  Right.     But  the  whole  Court,  <!»«  *«  *  ^^ 
except  Affl/fc//,  (who  held.  That  if  an  Acquittance  be  ^^r*^^^* 
an  Eiloppel,  a  Conufance  on  Record  is  much  more  fo) 
held  the  contrary ;    and  that  Fiuherhert^  Barr.  79.  is 
good  Law  in  thb  Point  of  Avowry,  and  it  would  be 
the  fame  Thing  if  the  former  Conufance  had  been  made 

on 


\'' 
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t>n  the  fame  Perfon,  and  they  differenced  in  this  Cafe 
from  the  Cafe  of  an  Acquittance,  which  is  a  voluntary 
A6t  of  the  Party,  and  therefore  is  an  Eftoppel  by  Forc« 
of  his  Hand  and  Seal;  but  this  is  a  compulfory  A6>, 
whereto  he  is  compelled  by  the  bringing  of  the  Reple- 
*  P.  44     vin  :  And  *  Fojiery  Chief  Juftice,  faid,  That  the  Avow- 
Debt  for  Rent  ty  for  Rent  due  at  a  latter  Day,  cann«t  be  a  Difcharge 
mer*D*^^'^'  d  ^^  R^^t  due  at  a  former  Day,  any  more  than  a  Reco- 
a  Ktcostry!^    ^^H  ^^  ^^  Action  of  Debt  for  Rent  due  at  a  latter  Day, 
can  be  a  Bar  in  an  Aftion  of  Debt  brought  for  Rent 
due  at  a  former  Day ;    and  they  faid  the  Cafe  would 
have  been  all  one  if  j.  S.  himfelf  had  avowed  at  both 
the  Times  :  And  gave  Judgment  for  the  Conufant.  Ex- 
cept (Caufe  fhcwn)  on  the  Monday  following. 


Si.' 

:)'♦ 

l)  7: . 

• 

Covefiiint  to 

«■ 

convey  accord- 

ins  to  the 

Draughts  a- 

^eed,  needs  no 

Tender  of 

Wax,  ^c.  for 

he  hath  taken 

it  upon  him- 

felf. 

■ 

S.  C.  1  Keb. 

1*2. 

Vide  Latch. 

126. 

3  Lev.  319* 

a  Danv.  37. 

PI.  19.  ao. 

3  Leon.  1. 

% 


Webb  agaiaft  Bethel. 

j^SSUMPSIT,  in  Confidcration  the  Plaintiff  had  pro- 
mifed  to  pay  the  Defendant  700/.  for  the  Reverlion 
of  a  Manor,  the  Defendant  promifed  to  feal  two  In^ 
ilrumcnts  for  the  Affurance  thereof,  with  Warranty,  &c. 
according  to  two  Draughts  agreed  on  before  between 
them ;  and  altho'  the  Plaintiff  had  tendered  him  on  the 
firft  of  March  two  Inftruments  in  Writing,  according  to 
the  Draughts  aforefaid;  and  on  the  third  of  March  re- 
qucfted  him  to  fcal  them,  yet  he  had  not  fealed  them, 
nor  conveyed  the  Reverfion  of  the  Manor.  After  Ver- 
dict for  the  Plaintiff,  on  Non  Ajfumpjit  (pleaded)  it  was 
moved  in  Arreft  of  Judgment  by  Serjeant  Beare;  jjfy 
That  he  ought  to  {hc\v  the  InArumcnts  to  the  Court, 
that  they  may  judge  of  them.  zdly.  He  does  not  fhew 
that  he  tendered  him  Wax,  Pen,  Ink,  ^c,  as  he  ought. 
:itily.  That  the  Requeft  was  not  well  made,  it  being  at 
another  Time,  and  not  when  the  Tender  was:  But 
Judgment  was  given  by  the  whole  Court  for  the  Plain- 
tiff, for  as  to  the  firft.  The  Inftruments  w^erc  agreed 
before,  and  therefore  he  need  not  fhew  them  to  the 
Court.  As  to  the  fecond.  There  needs  not  any  Tender, 
for  the  Defendant  has  taken  upon  himfelf  to  do  it.  And 
as  to  the  third,  Th<?  Requeft  after  the  Tender  is  the 
better  (way),  for  fa  he  had  Time  to  read  and  coiifider 
them.  And  Juftice  JVyndham  faid,  W'here  Convey- 
ances are  before  agreed,  and  to  be  fealed  according  to 

that 
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that  Agreement,  fo  that  there  is  no  need  of  Counfcl,  ^^^^o'^v'*'^^ 
the  Defendant  is  to  do  it  at  his  peril.     And  where  one  ance  U  r6qu£- 
is  to  grant  a  Reverfion,  he  has  Time  to  do  it  any  Time  lite  or  not. 
during  his  Lite,  if  it  fo  long  continues  a  Reverfion,  if 
he  be  not  haftcncd  by  Requclt ;  here  was  a  Rcqueft,  and 
the  Conveyances  being  (before)  agreed,  there  needs  no 
Tender.     But  if  one  be  to  leal  a  Conveyance  generally, 
there  the  Counfel  of  the  Purchafer  is  intended  to  draw 
them,  and  then  the  Purchafer  ought  to  render  them. 
^are.  For  it  was  not  denied  by  any. 


^Caponhurjl  againft  Caponhurjl.  ♦  p.  45 

DEBT  on  an  Obligation  conditioned  for  Pcrfor-  Grtntoffo 
mance  of  Covenants  in  an  Indenture,  whereby  the  "*<^^  ^^  l*»» 
Defendant*?  Teftator   being  Leffce  for  Years  of  a  long  ihouid  be  to 
Term,  affigned  fo  much  of  the  Term  as  fhould  be  to  <^onae  at  his. 
come  at  the  Time  of  his  Death  to  the  Plaintiff,  andco-  s.cVRavraay, 
venants  that  he  fhould  enjoy  it,  and  makes  the  Dcfen-  1  Keb.  164] 
dant  his  Executor,  and  dies ;  and  aifigns  a  Breach,  That  »3o,  183. 
the  Defendant,  after  the  Teflator's  Death,  outed  him ; 
and  after  VerditSl  for  the  Plaintiff,  it  was  moved  in  Ar- 
reft  of  Judgment  by  Biglandy  That  the  Aflignmcnt  of  fo  Obligation 
much  of  his  Term  as  fhould  be  to  come  after  his  Death,  !?  Perform 
was  void ;    and  then   the  Covenant  is  fo  alfo,  for  the  ^hcre  no'co- 
Covenant  cannot  fubfifl  without  an  Eflate  ;  and  that  the  venaiitt  are.u 
Affignmcnt  was  void;    he  cited,  i  Co.     The  Re*3or  of  v"*in'e  a. 
CheddiMgtons  Cafo,  and  Gravenor*s  Cafe  in  Dyer,  and  2  Poft.  77. 
Cro.  Child  and  BayWs  Cafe.     And  that  the  Covenant  is  5  X^v.  %\,  75. 

foalfo,  he  cited  Telv.  18.    5(?/>/rrtf«i  againft  iSwrro,  and    "  Juli^\'/S: 
tf-    «    1  1    I      /-t  t     c    -m.x  ° «         t        .  *  Snow.  i5,io* 

fo  held  the  Court  as  to  thofe  Matters.     But  then  it  was 

moved  by  Jones^  That  the  Obligation  is  then  fingle ;  Obligation  to 

for  if  the  Condition  refers  to  a  Thine  which  is  not,  it  is  P«'^»^"»  5^- 

11  I  r-.      J-  •  1    .        1  •       1       venants  in  a 

all  one  as  there  were  no  Condition,  and  to  this  the  void  Grant, 

Court  inclined  :    But  afterwards,  as  I  heard,  for  I  was  *U  "  void. 
not  prefent,  they  held.  That  the  Covenant  and  the  Ob- 
ligation being  both  for  the  coiToborating  of  a  Grant, 
which  was  void,  they  were  alfo  both  void ;  And  gayc  . 

Judgment  for  the  Defendant* 


Hmmniz 
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Ifafe  for  80 
Years,  ii  J* 
Ihooid  fo  long 
live  :ani  fiom 
the  Death  ot 
^«  for  3 1  Year* 
more,  ail  is  but 
one  Term. 
S.  a  1  Keb. 
154- 

ViOe  a  Danv. 
157-  Pl-». 

*P.  46 
I  Sid.  8.  Cart. 
160. 

Leafe  to  begin 
at  Rtickaelmatm 
LeTTee  enters 
before  AI,  and 
*  continues  the 
Poflefiion  till 
afterwania,  it 
is  a  Dififeifin. 
Vide  a  Oanv. 
757. 
W.  12. 
Cro.J.ic.   IS';, 

t6z. 
lat.  109. 

1  Sid.  8. 
Cart.  160. 
S  Mod.  198, 
»99- 


Hennings  againft  Brabafon. 

IN  Ejeflmcnt  on  a  Special  Vcrdi6J:,  the  Cafe  was.  The 
Earl  of  Mm/A  23  5(f/^^  13  dr.  i.  leafed  the  Tene- 
ments in  Queftion  to  Underwood :  To  hold  to  him  for 
81  \ears  from  Michaelmas  next  follotiring,  if  ^.  fliould 
fo  long  live ;  and  fiom  and  after  the  Day  of  the  Death 
of  A.  for  31  Years,  the  LefTee  enters  the  faid  z^i\  of 
September  \tfoxc  the  Commencement  of  the  Term,  and 
continued  in  Poffeflion  till  the  Year  1643,  and  then  the 
Leifor  re-entered,  the  Leffee  being  out  of  PoffeiTion  af- 
ligns  the  Term  to  the  Leifor  of  the  *  Plaintiff)  who  being 
kept  out  of  Poffeflion,  brought  an  Ejeflment  and  reco- 
vered, and  the  Judgment  (thereon)  was  delivered  by 
Bridgmafty  Chief  Jufiice;  and  firft,  he  faid.  That  the 
Tei  m  not  being  to  commence  till  MicJuulmasy  it  was  till 
then  a  future  Intereft,  and  the  Entry  by  the  Leffee  be- 
fore was  a  Diffeifin ;  and  his  whole  Continuance  in  Pof- 
feffion  till  1643,  was  a  Seifm  by  Diffeifin,  and  not  a 
Poffcffion  by  Virtue  of  the  Leafe.  The  fccond  Quef- 
tion was,  \Vhat  Eftate  this  Tenn  for  31  Years  M-as  ? 
And  he  held  it  a  Continuance  of  the  firfl  Term,  and  aft 
Addition  thereto,  and  not  a  Remainder  or  a  future  In- 
tercfl ;  but  31  Years  added  to  the  former,  all  being  un- 
der one  Ilahendum.  But  fome  of  his  Brothers,  he  faid, 
differed  from  him  in  this  Matter :  but  he  took  it  fo,  as 
the  moft  f^iong  againft  him  :  And  altho*  the  31  Years 
arc  not  from  tiie  Time  of  the  Death  of  A>  but  from 
the  Day  of  his  Death »  it  is  all  one,  for  the  whole  Day 
whereon  he  died  is  Part  of  the  firfl  81  Years,  if  he 
fhould  fo  long  live,  and  the  next  31  Years  fliall  be  ad- 
joined thereto,  an  J  no  Fra<Stion  of  a  Day,  but  the  laf\ 
Day  of  the  81  Years,  and  the  firfl  Day  of  the  31  fhall 
be  conjoined,  anl  make  up  one  entire  Term  ;  and  it  is 
not  to  be  fuppofcd  that  he  fhould  furvive  the  81  Years, 
and  fo  finifli  one  Term  before  the  other  ihali  commence; 
for  it  is  to  be  fuppofed,  that  he  was  21  when  he  took 
the  Leafe  ;  And  David  fays.  That  70  Yisars  is  the  Age  of 
a  Mafty  and  long  Terms  arc  confidered  in  Law,  for  they 
make  a  Mortmain,  and  of  them  fliall  be  a  Wardfhip. 
But  if  the  Power  had  been  only  for  30  or  40  Years, 
then  it  would  be  otherwifv.',  for  thofe  might  be  fuppo- 
fed to  determine  bcfjre  the  Life  of  a  Man^  and  not  a 

Term 
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Term  for  80  Years;  and  fo  he  concluded^  That  both 
the  Terms  being  to  the  fame  Perfori,  makes  only  one 
Term,  as  a  Leafe  to  one  for  thiee  Years,  and  fo  from 
three  Years  to  three  Years,  makes  but  one  Term  of  fix 
Years :  But  if  the  3 1  Years  had  been  to  anotherPerfon, 
this  would  be  a  Remainder  or  future  Intereft ;  and  he 
faid.  That  all  hb  Brothers  agreed  v;\x\\  him,  that  it 
eould  not  be  prefumed  that  the  Leffee  would  furvive  the 
Term  of  80  Years.  Then  idly^  Admitting  it  to  be  one 
and  the  fame  Term,  which  is  the  moft  (Irong  againft 
him;  for  if  the  31  Years  was  a  future  Intereft,  as  h»s 
Brothers  took  it,  then  it  would  be  more  eafy  to  maiiv- 
tain  that  the  Judgment  ought  to  be  given  for  the  Plain- 
tiflF,  for  then  the  Leffee  was  never  poffeffed  thereof,  and 
then  the  Entry  of  the  Leffor  cannot  turn  it  to  a  Right, 
and  it  is  then  well  affigned  *  out  of  the  Land.  But  taking 
u  for  a  certain  Term,  yet  he  faid  it  was  not  turned  to  a 
Right  by  the  Entry  of  the  Leffee ;  for  that  he  never  was 
poffeffed  by  Virtue  of  the  Term,  but  only  by  Diffeifin ; 
an/1  the  Leffor  had  Reafon,  and  might  enter  to  purge  the 
JOiffeifin ;  and  he  put  the  Cafe,  If  a  Stranger  had  after 
Michaeltnas,  entered  and  diffeifed  the  Leffor,  this  could 
not  turn  the  Term  to  a  Right,  into  which  the  Leffee 
had  never  entered ;  no  more  fhall  it  where  the  Leffor 
hiiaifelf  enters,  wherein  the  Leffee  hath  never  entered ; 
and  fo  he  concluded.  That  his  whole  Term  was  at  the 
firft  a  future  Intereft,  and  that  the  Leffee  was  never  pof- 
feffed tirfcreof,  and  fo  the  Entry  of  the  Leffor  cannot 
turn  it  to  a  Right ;  and  fo  it  is  well  aJfigncihU  at  a  Place 
out  of  the  Land.  But  fome  of  the  other  Judges,  as  it 
fbems,  took  the  laft  thirty-one  Yeais  to  be  a  diftinft 
Term,  and  a  future  Intereft,  and  never  difplaced ;  and 
fo  that  Terra  (of  which  the  C^ueftion  is,  for  the  eighty- 
one  Years  determinable  as  aforefaid  was  ended)  was 
well  affignable.  And  Judgment  was  given  for  the 
-Plaintiff. 


*P.47 


Leffee  of  a  fu- 
ture intereft 
enters,  not  by 
Virtue  of  th« 
Term,  but  be- 
fore, and  con- 
tinues after 
the  Term  be- 
gun. TheLef- 
ier  oufts  him : 
he  may  afH^a 
his  Term 
vithoutKntry* 


Brice  againft  Carte^  Emerfih  and  others.  Executors 
of  J.  S.  Common  Pleas, 


COVENAN  F  on  a  Writing  fealed,  by  which  the  Covetiaat  liet 

P«:f«ridant3  Teftatqr  ^acknowledges  himfelf  to  be  by^h^lhf 

ape^V^^ble  for  all  fuch  Monies  as  fliould  be  charged  Defendant  c»- 
Partl.                             E                                       by 
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venants  to  be 

accountable 

for  100/. 

S.  C.  I  Keb. 

155. 

Vicl.  I   Skund. 

47,  48.  ^c. 

Poft.  57. 

2  Veni.  25>99* 

Yelv.  277- 

2  Lev.  26,  68, 

IZ4* 


No  Kotice  of 
a  Thing;  to  be 
«one  by  a  Per-^ 
.  joh  certain, 
who  has  un- 
dei  taken. 

*P.    4.8 
I  Mod.  86,5V. 


301,  0/f. 


by  him  on  /.  to  be  pale!  to  B,  and  fays,  That  he  charged 
jo  much  on  A»  to  be  paid  to  J5-  and  that  he  had  not  paid 
it;  for  which  he  brings  this  A6lion  againft  the  Defen- 
dants, his  Executors ;  and  it  was  moved  by  Serjeant 
Bernard y  That  Covenant  did  not  lie  on  fuch  Words  in  a 
Deed,  but  it  ought  to  be  Account  i  and  citeci  i  Cro.Gury 
againi^  Reafon  ;  and  though  now  Account  lies  not  againil 
Executor,  yet  that  fiiall  not  be  turned  into  Covenant 
againft  the  tixeciitor,  which  was  not  a Covenantagainft 
the  Tcftator.  But  (by  the  Court)  it  well  lies,  and  fo 
would  ii  do  on  any  Words  in  a  Deed^  purporting  an 
Agieement  for  the  Payment  of  Money :  Then  he  moved. 
That  there  is  not  any  Notice  given  how  much  the 
Money  was,  and  that  it  was  not  paid  over.  But  thereto 
the  Cou^'t  anfi^eredj  That  he  having  undertaken  it,  and 
the  Perfon  being  certain,  fo  that  he  c.o.uId  inform  him- 
feif ;  and  the  Agreement  *  pot  being  topjiy  it  qn  Notice, 
the  Defendant  is  obliged  to  take  Notice  himfelf.  .And 
gave  Judgment  for  the  Plaintiff. 


Trover  de  uh§ 

puUu 

S^  C.  I  Sid.  60. 

I  Keb.  124, 

176. 

Vid.  2  Lutw. 

1489  Style  sr. 

>Jelfon'sLutw.' 

478,  479,  480/ 

5  Mod.  324, 

325. 

Ko  Difconti- 

nuance  after 

a  Verdia. 

Poft,  227,  298 . 

contr.  2  Lev. 


Jnonymtis. 

TROVER  was  brought,  and  among  other  Thing* 
declared  De  wio^PuJlo :  After  Verdift  Judgment 
was  flayed,  for  that  as  to  the  Word  Pullus,  it  is  uncer- 
tain what  was  intended  thereby ;  for  PuUtis  is  Latin  for 
the  Young  of  any  Thing,  and  if  it  had  been  with  art 
Anglice  a  Colt,  it  bad  not  been  good,  but  it  ought  to  be 
fullo  e^inoy  Anglice  a  Colt :  Then  the  Plaintiff  moved  to 
difcontinue  that  he  might  commence  another  Aflion. 
liut  it  was  faid  by  the  Court,  This  cannot  be  after  a 
Verdi6t,  by  the  Stat.  2  H.  4.  7.  {^cere,) 

118,  124.    Vide  I  Mod.  13.  41.    2  Danv.  156.   i  Sid.  60,   84,  306. 


Promlfe  to  do 
a  Thing  on 
Kequeft,  the 
Adlion  arifes 
on  the  Re-i 


Webb  2L%^\tA  Martin. 

j^SSUMPSlT,    in  Confidcratibn   that   the   Plaintiff 

would  deliver  to  the  Defendant  fuch  a  Deed ;  the 

•Defendant  promifed  that  he  would  rc-deliver  it  to  him 

on  requcft ;  and  alfo  m  Confideration  that  he  had  upon 

requcft 
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requcft  delivered  to  him  another  Deed,  the  Defendant 
promifed  to  pay  him  40/.  and  alledges.  That  he  had 
delivered  to  him  the  firil  Deed ;  and  although  at  fuch  a 
Day  afterwards  he  made  Requeft,  yet  he  had  not  re- 
delivered the  firft  Deed,  nor  paid  the  40/.  The  Defen- 
daiit  pleads  the  Statute  of  Limitations,  and  that  he  did 
not  promife  within  fix  Years  before  the  A6tion  brought; 
whereupon  the  Plaintiff  demurs,  for  the  Caufe  of  A6tion 
ds  to  the  firft  (Deed)  did  not  arife  on  the  Promife,  but 
upon  the  Refufal. after  Requeft,  and  the  Requeft  was 
within  fix  Years.  And  fo  held  the  Court.  Then  it  was 
moved,  that  the  Payment  of  the  Money  was  to  be  with- 
out Requeft,  and  therefore  the  Plea  was  good  as  to 
that :  To  which  it  was  anfwered.  That  the  Plea  being 
intire  to  both  Parts  of  the  Declaration,  and  being  ill  in 
Part,  is  ill  in  the  Whole;  whereupon  it  was  adjourqed. 
But  at  a  Day  afterwards  the  Court  held  the  Plea  ill  in 
the  Whole,  for  the  Reafon  alledged  ;  and  they  cited  a 
Cafe  between  Bridges  and  Ade,  to  have  been  fo  adjudged. 
And  gave  Judgment  for  the  Plaintiff  foj  the  Whole. 


queft,  and  the 
Statute  of  Li- 
mitationa   not 
pleadable  to 
the  Promife. 
S.  C.  I  Keb. 

I7^I97; 
1  Sid.  66. 


Statute  of  Li« 
mitationt 
pleaded  to  two 
Things,  ^here 
not  pleadable 
to  one,  is  ill 
for  the  Whole. 
Poft,  lie,  191. 
Ante  31. 
I  £aun<J.  37. 
3  Lev.  367. 
%  S'aunU.  661 


Jones  againft  Philpott. 


*P-  49 


IN  EjeSment  on  a  Special  Verdifl,  the  Cafe  was, 
Hulband  and  Wife  Tenants  in  Special  Tail,  of  the 
Provifion  of  the  Hulband,  the  Remaimier  to  the  Heirs 
of  the  Hufband,  make  ^  Feoffment  in  Fee,  having  two 
Sons,  to  the  Ufe  of  themfelves  for  their  Lives  ;  the  Rc- 
nrainder  to  the  fecohd  Son  in  Fee;  the  Hulband  dies, 
the  Wife  enters  and  infeoffe  the  fecond  Son  in  Fee;  and 
Wife  dies,  the  elder  Son  enters  :  And  it  was  adjudged 
by  the  whole  Court,  That  his  Entry  was  lawful,  for 
that  the  Wife  on  the  Death  of  the  Hulband  was  remit- 
ted ;  for  although  that  fhe  coming  in  by  the  Statute  by 
way  of  Ufe,  could  not  be  remitted  by  the  Limitation  of 
the  Ufe  by  the  Statute,  according  to  Townjendt^  Cafe, 
in  Plowd.  Com.  yet  her  Entry  being  lawful,  fhe  is  re- 
mitted by  her  Entry ;  and  then  if  this  fecond  Feoffment 
made  by  her  makes  a  Difcontinuance,  the  Entry  of  the 
elder  Son  was  lawful,  as  for  a  Forfeiture;  by  the 
Statute  of  1 1  H.  7.  And  if  it  was  not  a  Difcontinuance 
(as  they  held,  that  it  \vas  not,  being  made  to  him  in 

E  z.  whom 


Remitter  by 

Entry  of  one 

who  comes  in 

by  way  of  VCc 

S.  C.  1  Keb. 

187. 

I  Sid.  63. 


TenantiAieofls 
the  Reverfion- 
«r  in  Fee  it  m 
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no  Diilcontf- 
nuaivce. 
Vide  ante,  36, 

Dyer  243. 

Co.  Litt.  3^. 

Mo.  9^  716- 

-%  Oo.  50. 

4  Co.  3.  b. 

Cro.  Jac.   17s. 

&c,  0:4,  474. 

%  And.  44*    Cro.  El.  t-  514.  544»    Cro.  Ctr.  244.     1  Leon-  261.    2  Leon.  16%,    3  Lcdn. 

78.    Yelv.  xoi.    Ko/ 123.    tjo.  13,  254*    Palm.  213,218*    Cnilfe  oik  Rec.   I54>    15^* 

161,    2  B€C.  Abr.  93.    3  Com.  Dig.  71,  72. 


whom  the  Reverfion  in  Fee  was  well  lodged  by  the  firft 
Feoffment)  nor  forfeited,  then  the  Entty  of  the  elder 
Son  is  lawful,  as  Heir  to  the  firft  Intail,  the  firH  Dif- 
continuance  being  purged  by  the  Remitter  of  the  Wife; 
fo  that  take  it  either  way,  let  the  fecond  Feoffment  by 
the  Wife  be  a  Forfeiture  or  not,  the  Entry  of  the  elder 
Son  was  lawful. 


P.  50 


A  Habeas  dr^ 
put  to  ihejuf- 
tice  of  Cbefler, 
returned  by  the 
Chief  Jttllicc. 
S.C:  iKeb. 
i87»  165,  210. 
I  Sid.  64. 
5^r^Mod.6i. 


*  Barrow  agaiaft  Hewitt. 

A  Certiorari  was  ilTued  to  the  Juftice  of  Ckejlery  or 
his  Deputy ;  and  returned  and  fubfcribed  by  fuch 
a  one  Chief  Juftice;  and  it  was  moved  to  be  an  ill  Re* 
turn,  becaufe  not  by  the  fame  Perfon  to  whom  direflcd; 
whereto  it  was  anfwered  by  Bucky  That  Juftice  is  ^he 
Subftance,  and  Chief  \s  no  more  than  Ornainent ;  and  he 
cited  2  Cro.  368.  ^  Hob.  135,  138.  and  a  Cafe  lately 
in  this  Court,  between  Harrifon  and  Munfordy  where  a 
Writ  was  direSed  to  the  Juftices  of  Efyj  and  returned 
by  the  Chief  Juftice  of  Ely^  and  adjudged  good.  And 
after  divers  Motions  the  Court  held  the  Return  good  in 
this  Cafe. 


A  Pfomife 
within  the  Jn- 
rifdidlion,  in 
Oonfideration 
^f  a  Tking  not 
appearing  to 
be  done  within 
the  Jurifdic- 
tion  is  ill. 
8.  C.  I  Keb. 
128,  190. 
1  Sid.  65. 
I  Vent.  28. 
H  Danv.  301. 
Vi'c  pofl,  69. 
96   104    137. 
156  2c8  289. 
jV'jnt.2,72.2iB. 
iSi .    15  .180, 
65*    I  Mod.  32 


Ramjy  againft  Jtkinjbn* 

ERROR  of  a  Judgment  in  the  Palace-Court  in  an 
AJfumffitf  wherein  the  Plaintiff  had  declared^ 
That  the  Defendant,  in  Confideration  that  the  Plaintiff 
at  his  Requeft,  had  taken  Pains  to  procure  him  a  Lea^e 
of  a  Mefluage  in  Holhoum ;  he  promifed  at  Southwariy 
within  the  Jurifdi6tion  of  the  Court,  to  pay  him  10/. 
and  had  not.  jpliid  it.  And  the  Error  afligned  was,  Th^ 
it  is  notalledged,  that  Holhoum  where  the  Meifuage  is, 
is  within  the  jurifdiftion  of  the  Court ;  and  the  Jury  is 
to  try  riot  only  the  Promife,  butalfo  the  Confideration, 
viz.  The  Pains  in  taking  the  Houfe,  and  this  they 
cannot  do  if  it  be  not  within  their  Jurifdi^ion ;  and 
for  this  Caufe  after  Argument,  the  Judgment  was  ic« 
verfed. 


,  63.    I  Saund.  74.    2  Mod*  JSXt   Si  Show.  Cafe  4)o- 


The 
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*  The  Lady  Ckaworth's  Cafe. 

HER  Hu{band  Mr.  Smith  had  confefTed  a  Judgment 
againft  himfelf  and  his  Wife,  as  for  a  Debt  due 
by  the  Wife  whilft  fokj  whereas  upon  Examination  it 
appeared.  That  the  Debt  was  contraded  after  the  Co- 
'  verture,  and  this  done  b^  Pra6lice  for  taking  the  Wife 
in  Execution  :  But  now  it  appearing,  that  the  Hniband 
was  taken  ija  Execution  alfe,  the  Wife  was  difchavged; 
for  the  Hulband  being  in  Execution,  the  Wife  fhall  not 
be  fo  alfo,  fuppoling  the  Cpntraft  to  have  been  before 
the  Marriage.  But  this  being  done  by  Practice,  tht 
Court  faid.  If  it  could  t)e  made  appear  who  was  guilty 
of  the  Pra6lice,  they  would  punifh  them. 


*  P.  51 


Halband  and 

Wife  uken  in 

£xecution,aiid 

fhe  difcharnd* 

S.  C.  iKcb. 

194- 

Vide  ante  | 

1  Mod.  8.  135- 
lKeb.^89. 
198,  637 

2  Keb.  355* 

I  -Sid.  29.  395* 
6  Mod.  i;,  10^. 


Term- 


(    5^    ) 

Term.  Sand.  Hill. 

ANNO 

/ 
13  &  14  Car.  II,  in  Banco  Regis. 


£ill  againft  NeaL 

ACTION  ow  the  Cafe,  for  that  the  Defendant  faid 
of  him,  being  a  Juftice  of  Peace,  He  is  a  Fooly  an 
Words  inoken  Afs^  a  Beetle-headed  Jujiice,  After  Veidi^l,  it  was  moved 
Peace.  """^  in  Arreft  of  Judgment,  That  the  Words  are  not  aftion- 
s.  C  1  Sid.  6^  able,  for  they  found  only  in  Difahility  and  not  Criminally^ 
Videpoft,«8o.  But  on  the  other  Side  it  was  faid.  That  tht  Words  are 
3  Mod.  2«?^  fcandalous  of  him,  and  import  his  unfitnefs  to  be  a  Juf-* 
1  Sid.  432.        tice  of  Peace,  and  are  a  Caufe  to  remove  him  from  his 

Hiwk.^p*.  Q?'  ^*^'-" '  ^"^  ^^^y  ^^^^^  ^  ^^^'  ^^^^  againft  Jones.  Dunce 
26;.  *  *  *  of  a  Lawyer^  and  he  will  get  Utile  hy  the  Law  j  which  were 
adjudged  a6^ionable.  And  in  the  fame  Book,  Cawdry 
againft  Highly,  Words  fpoken  of  a  Phyfician,  He  is  a 
drunken  Fool,  An  Afs,  never  was  Scholar,  nor  ft  to  fpeak 
to  a  Scholar,  adjudged  actionable;  And  here  thofe  "Words 
charge  the  Plaintiff  with  Indifcretipn,  and  render  him 
incapable  of  the  Oflice  of  a  Juftice  of  Peace.  But  it 
was  adjudged  by  Fofter,  Chief  Juftice,  Wyndham  and 
Twyfden  againft  Mallet,  That  thofe  Words  are  not  ac- 
etyl. 2z&  310.  tionable,  and  cited  2  Cro.  j8.  Bifcoe  againft  Hollis,  as  a 
ftronger  Cafe  than  this,  and  Hammond  aiijd  KingfmilPs 
Cafe  in  this  Court,  7  ^ac  i.  where,  for  faying  of  a 
Juftice  of  Peace,  He  is  a  debauched  Man,  and  unfit  to  be 
0  Jufii(;e,  it  was  ?idjudged,  no  A6lion  lay;  and  Juftice 

Twyfdfi^ 
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Txtfyfdtn  faid.  That  Words  which  found  in  DifHhility 
only,  are  not  actionable,  except  they  arc  fpoken  of  one 
who  gains  his  Living  by  that  Thing  (Profelfion)  where- 
in the  Words  uo  difablc  liim.  Mullet  held  thjcfc  Words 
a<3ionable,  being  fpoki^n  of  a  Magiftiate.  But  all 
agreed.  That  the  Detcndant  dcfervcd  to  be  bound  to  his 
Good  Behaviour  for  his  =^'  Sawcincfs  of  a  Magiftrate.  *  p.  t^^ 
Whereupon  the  Coupfel  of  the  Plaintiff  moved  imme- 
diately. That  he  might  be  bound  to  his  Good  Beha- 
viour; but  thereto  the  Cour^  anfweied.  That  the  Court 
could  not  do  it  without  a  Sufplhavit  firft  made,  and  be- 
fore the  Supflicavit  there  ought  to  be  a  Bill  of  the  Com- 
plaint filed.  ■  But  fojlery  Chief  JulHce,  faid.  That  if 
any  would  fue  to  him  for  a  Warrant  for  the  G^»od  Be- 
ha^our,  he  would  grant  it ;  But  as  to  the  Aflidn,  they 
cave  Judgment  for  the  Defendant. 


Sheppard  agaiuft  Wakemm' 

CA  S  E^  where  the  Plaintiff  was  to  be  married  to  Opf  claims » 

luch  a  one  who  intended  to  take  her  to  his  Wife;  Iji^a" ria^  with 

the  Defendant  falily  and  malicioufly  to  hinder  the  Mar-  a  Woman,  by 

riage,  writ  a  Letter  to  the  faid  Perfon,  That  the  Plain-  which  fhc  loft 

tiff  was  contraaed  to  him,  whereby  fhe  loft  her  Mai-  sf  c.^Kcb?^' 

xiage.     After  Verdict  for  the  Plaintiff,  it  was  moved,  i*;,  269,  303, 

That  the  Afiion  did   not  lie,  the  Defendant  claiming  ^''^• 

Title  to  her  h'imfclf,  like  as  G^r«m*s  Cafe,  a  Co,  for  v^iwd. 

Slander  of  Title.     But  after  divers  Motions,  the  Plain-  2^8- 

tiff  had  Judgment,  for  it  is  found   to  be  malicious  and  ^  ^*^*^'  ^^*  '^* 
falfe;  and  if  fuch  an  Aflion  Ihould  not  lie,  a  mean  and 
a  bafe  Pcrlbn  might  injure  any  Perfon  of  Honour  and 
Fortune  by  fuch  a  Pretence. 


Amnymus. 

AM  AN  being  cheated  in  a  Tavern  in  London^  and  !-«''»''''  to 

having  givtn  a  Judgment  for  the  Money,  mvired  [v  out^of  L^"*" 

here  to  have  the  Judgment  reverfed  for  the  Fraud  ;  and  ,/,»,  where  the 

the  Court  for  the  prefent   ruled   the  Execution  to  be  King  i«  Party, 

flayed  till  the   Matter  be  examined :    And  Fojler  and  ca^fe^'X''* 

^ufyfden  advifed  Uic  Party  to   bring  an  Information  vi(lcPoft.  $6 

againll  »  ^cb.  840. 
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agamft  the  Cheat,  and  alfo  againft  the  Vintner  in  whofc 
Houfc  it  was,  in  this  Court :  For  they  faid,  That  the 
Privilege  of  I^ondoncrs  not  to  be  returned  of  Juries  out 
of  the  City,  extended  only  to  Cafes  between  Party 
and  Party,  and  not  (to  Cafes)  where  tt>c  King  is  Party. 


♦P-54 

Privilege  o£ 
the  Party 
pleaded  to  the 
Ji^rifdiAion 
after  a  fpecial 
Imparlance. 
S.  C.  I  Keb. 
I95f  a 2 1.  «5^ 
I  dalk.  I. 
V.  1  Mod.  23. 

5  Mod*  3x0.   . 
I  Salk.  103. 

6  Mod.  26,106. 


C^.  Rwffel  V. 
MaJd$ck, 
Poll.  188. 


*  Neanjc  againft  Neljbn. 

DE  B  T  in  the  King's  Bench  againft  an  Attorney  of 
the  Common  Pleas,  who  imparls  fpecially,  with 
faring  to  himfelf  all  Exceptions,  and  afterward  pleads 
his  Privilege,  whereupon  the  Plaintiif  demurs.  And  it 
was  obje6led,  that  Privilege  is  not  pleadable  after  fijch 
an  Imparlance :  But  if  he  would  have  referved  Liberty 
to  plead  to  the  Jurifdi^Slion  of  the  Court,  he  ought  to 
have  fliewn  it  fpecially  in  his  Imparlance ;  and  not  only 
as  here  (falvisy  &c»  tarn  ad  Breve  quam  ad  BiUam^  ^c*) 
but  alfo  to  the  Jurifdiftion ;  the  others  are  only  as  to 
the  Perfon  and  the  Aftion,  and  not  to  the  Jurifdiflion 
of  the  Court;  and  cited  7  H.  6.  37.  22 i/-  6.  7.  alfo 
the  Plea*  is  not  averred  as  it  ought.  Wyndham  and 
Twyjden  held  at  this  Time  the  Plea  to  the  Jurifdiftion, 
receivable  on  this  Imparlance:  But  it  was  adjourned • 
And  afterwards  in  the  following  Term,  a  Reffondeas 
oufter  was  awarded  for  the  Fault  of  the  Plea  in  wanting 
an  Averment;  But  nothing  further  was  fpoken  of  the 
fpecial  Matter.  But  afterwards  in  Michaelmas  Term, 
18  Car.  2.  in  this  Court,  entered  Trin.  18  RoU  121- 
between  Trvffd  and  Maddox,  it  was  adjudged.  That  a 
Plea  to  the  JurifdiO'lion  is  not  to  be  received  after  fuch 
an  Imparlance,  which  you  may  fee  hereafter  reported  at 
large,  p.  188.     (Sed  ^drc.J 


Rottomr>'  Bill 

with  exceOive 

Inttreft. 

S.C.  iSiJ.27, 

aS. 

•z  Danv»  77. 

PI.   15. 

V.  1  Keb.  r,5R- 

711.     • 


Sayer  againft  Glean.    In  the  Common  Pleas. 

DEBT  on  an  Obligation  conditioned.  That  if  a 
Ship  fent  to  Sea,  or  the  Goods  (therein)  or  the 
Obligor  returns  fafe,  to  pay  him  the  Sum,  beyond  the 
Ufe  allowed  by  the  Statute  for  the  Loan  of  100/.  and 
alfo  the  loc/.  And  upon  Demurrer  it  was  obje6tcd> 
That  it  was  an  ufurious  Contrail,  «d  the  Bond  void, 
'k  ^  bccaufc 
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bcctufc  the  Payment  depended  >jpon  fo  many  Things, 
one  of  which  in  probability  muft  happen.  Though  if 
it  had  been  on  the  Return  of  the  Ship  only,  it  might 
be  good-  But  it  was  refolved  by  Bridgman  and  the 
whole  Court,  That  it  was  a  good  Bill  of  Bottomry, 
and  tolerable  by  the  Ufage  among  Merchants,  and  al- 
lowable by  reafon  ©f  the  great  Perils  of  the  Sea,  and 
npt  like  to  the  Cafe  in  5  Co.  where  the  Condition  was 
to  *  pay  within  fix  Months,  if  one  of  the  three  Perfons 
•were  in  Life ;  for  by  the  fame  Reafon  then  it  might  be 
fo  for  ten  Lives.-  Secondly^  The  Defendant  here  having 
pleaded.  That  the  Obligor  died  before  the  Return,  and 
the  Plaintiff  having  demurred  thereupon  without  Af- 
lignment  of  any  Breach,  it  was  objefled,  Thjit  the 
Plaintiff  could  not  have  Judgment.  But  to  that  it  was 
anfwered  and  refolved.  That  the  Defendant  having 
pleaded  a  collateral  Plea,  and  that  being  defective,  had 
fated  tlie  Plaintiff  the  Labour  of  afligniug  a  Breach, 
and  had  given  the  Plaintiff  the  Advantage  of  putting 
himfelf  on  the  Judgment  of  the  Court,  whether  the 
Plea  be  good  or  not ;  and  this  before  he  comes  to  make 
any  Replication,  Telv.  78.  But  if  the  Plaintiff  had 
admitte(Lthe  Plea,  and  made  a  Replication,  which 
fhewed  no  Caufe  of  Action,  it  would  have  been  other- 
wife  (faid  Bridgman*)  Thirdly,  it  was  obje6led.  That 
the  Defendant  had  Election  to  pay  upon  which  of  the 
Contin|ents  he  would,  and  of  one  of  them  he  is  deprived 
by  the  l)eath  of  the  Obligor,  and  therefore  is  excufed 
of  all.  But  to  this  it  was  anfwered  and  refolved.  That 
all  thofe  Things  being  contingent  and  uncertain  which 
of  them  would  happen,  the  Law  fupplies  thefe  Words, 
whichjhallfirjlhaffen;  audit  (ball  be  expounded,  to 
pay  at  which  of  the  Contingents  fhall  firft  happen ;  and 
fo  forcclofe  the  Eleflion  of  the  Obligor,  and  give  it  to 
the  Obligee  to  take  the  AiSion  on  which  of  the  Contin- 
gents flaall  firft  happen :  And  it  is  not  like  the  Cafe 
where  one  is  Obligee  to  pay  a  Sum  at  Michaelmas  or 
Lady-day  J  if  he  were  then  in  Life,  and  he  died  after 
Michaelmas  and  before  Lady-day,  as  Bridgman  faid- 
And  Judgment  was  given  for  the  Plaintiff. 


Cro.  El.  3i3«. 

2  Sid.  107. 

I  Vcz.  164. 

3  Wils,  390. 

I  Hawk.  P.  C 

53o»  53«' 
sKl.Rep.S59^ 
861,  S65- 
Doug-  235. 
I  Br.  Ch.  C«f» 

*P-  55 

S  Term.  Rep> 

531. 

I  Atk.  340. 

D^fendaot 
pleads  to  the 
Obli^tion, 
and  Plaintiff* 
excufed  fron 
adlgning  a 
Breach* 


Condition  ta 
pay  on  one  of 
three  Contin- 
gents, he  is  X9 
pay  on  the 
firft. 

See  2  Danv.  77%. 
2  Sid.  107. 


FoJIcr 
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Agreement  to 
convey  to  the 
Son,  will  not 
raife  a  Ufe. 
S.  C  Raym.43. 
1  Sid.  82. 
1  Keb.  160, 
3«5,  «74- 
Vide  1  Mod. 
147- 

Ante  30. 
Poft,  171. 

«  Lev.  9,  76, 
213*   izz»t%6. 
3  Lev.  126, 

3o6»  372*  ^<"« 
Uhiii. 

Coniideration 

of  Natural 

Affeflion  and 

20/. 

»  Lev.  76,  77. 

^Lcv.i?6,3o6. 


Fqfier  againft  Fojier. 

EJECTMENT,  and  upon  a  Special  Vcrdia,  the 
Cafe  was,  Margery  Fcfter  being  feized,  there  was 
a  Deed  made  between  her  and  her  Son  JVilliam  Fojlery 
in  this  Manner.  Articles  of  Agreement  for  Conveyance 
of,  £5?c.  the  Tenements  in  G^ucftion.  Imprimis,  T//^ 
faid  Margery  in  Conjideratiijn  of  iol.  hath  bargained  and 
foldy  demifed  and  granted,  and  doth  hereby  bargain  and  felly 
demife  and  gram,  &c.  to  Matthew  Fofter,  the  Tenements 
in  ^l*fJlion,  To  have  and  to  hold  to  him  and  his  Heirs  *for 
ever,  pie  to  have  it  during  her  Life,  and  alfofhe  to  have  his 
Barn  during  her  Life  J  or  her  third  Part,  &c.  And  the 
Jury  find.  That  the  Articles  were  pAade  as  well  in  Con- 
fideration  of  Natural  Affection,  as  of  20/.  but  no  Ex- 
ecution by  Livery  or  Inrollment;  and  afterwards  fhe 
made  Feoffment  of  thofe  Lands  to  Nicholas  Fofier  the 
Defendant,  againft  whom  Matthew  Fojler  brought  the 
Ejeilment;  and  the  Queftion  was.  Whether  thofe  Ar- 
ticles amount  to  a  Covenant  to  ftand  feized  to  the  Ufe 
of  Matthew  ^  And  it  was  after  Argument  adjudged  in 
Trinity  Term,  14  Car.  z,  for  the  Defendant,  That  the 
Articles  did  not  raife  any  Ufe,  but  refted  only  in  Cove- 
nant, and  as  preparatory  Agreements :  It  was  agreed. 
That  though  the  20/.  is  the  Confideration  exprefs,  yet 
the  Jury  may  find  the  other  Confideration  of  Affeflion. 
And  Twyfden  faid.  That  a  Covenant  in  Confideration 
of  20/.  to  i\2Lm\  feized  to  the  Ufe  of  my  Son,  is  not 
good  without  Inrollment,  but  a  Covenant  in  Confider- 
ation of  20/.  and  A{Tc61ion,  is  good  without  Inrollment, 
becaufe  both  Conliderations  are  exprefs  ;  but  all  agreed. 
That  in  this  Cafe  no  Ufe  fhould  arifc,  and  that  the 
Deed  refted  only  in  Agreement.  And  this  appears, 
Firjl,  From  the  Title,  viz.  Articles,  5cc.  Secondly,  She 
to  have  all  for  h:r  Life ;  which  is  but  an  Agreement  that 
fhe  fhould  have  it.  Thirdly,  That  fhe  fJiould  have  his 
Barn ;  this  refts  only  in  Covenant,  and  if  the  Eftatc 
fhould  pafs  to  her  by  way  of  Ufe,  and  fhe  have  Co- 
venant only  for  the  Barn,  it  would  be  unequal. 


Count 
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Count  oiStandford  agaiaft  Nedham. 

T  N  Scanddum  Magnatunty  and  the  Action  laid  in  Lon-  r/wmot 
■*'  don ;  the  Defendant  moved  to  change  the  Fcnw,  For  ^^J^/*"?^*"^ 
that  he  wj^  prohibited  to  ftay  in  London,  having  been  in  sc- iKeb.514. 
Arms  againft  the  King:    But  the  Motion  was  denied,  1  sid.  143- 
for  the  Plaintiff  is  a  Peer  of  the  Parliament  nov7  fitting  R^y^n^f^!^^^ 
at  Weftminjiery  and  has  Eleftion  to  lay  his  Adion  where 
it  is  moil  convenient  for  himfelf;  and  the  lather  in  this 
Cafe  it  ought  not  to  be  removed,  bccaufe  this  Aflion  is  Ante5S- 
as  well  on  Behalf  of  our  Lord  the  King,  as  himfelf* 


*  The  King  againft  Alicoch  *  P.  57 

TT  E  was  convifled  of  Treafon  fov  fpcaking  thofe  indiftmcnt 

fr  Words,  The  King   iji  a  Bajlardy  his   Mother  is  a  ^^^l^!^ 

TVhorey  he  is  gone  to  convey  tfie  H  h^re  out  of  the  Kingdom y  Vide  Kcl^-nge  . 

^the  King  being  then  gone  to  leave  his  Mother  at  Fortf-  »3-  ^*^*^"^* 

tnouthy  in  order  for  her  Tranfportation  to  France)  hut  yeiv.  ^07^.19*. 

fxiay  come  Jhort  home,  if  I  meet  him  I  will  kill  him  ;  And  Palm.  426. 

on  the  Trial  at  the  Bar  the  Coui't  held  the  Woids  Trea-  ^^^^^'  ^^ 

fon:    But  it  appearing  that  the  WitncflVs  were  of  ill  iKon.Rer,9o. 

Fame,  and  inhabiting  in  a  fcandalous  Part  of  the  City,  Foftcr's  Ci. 

-where  the  Defendant  had  oftentimes  difimbed  them,  ^^^*  ^5^"   ^ 

being  four  or  five,  and  fome  of  them  Women  of  ill  58. 
Fame  ;  and  it  being  proved  that  they  Jiad  confpired  to 
rid  him  out  of  their   Wav,  the  Jury  found  him  Not 
guilty.     See  the  Stat.  13  Car,  2.  Stat.  i.  caf>.  i» 


Brown  againft  Brcrjon. 

COVENANT  on  an  Indenture,  whereby  the  Defen-  Covenant  gf. 
dant  grants  a   Fre-r aim-Rent    to   the    Plaintiff,  ^|^J^ ''^^^^^^^^^^^ 
which  he  had   purchafed  of  the  late  Truftees  for  the  cuiaJcovc-*' 
Sale  of  the  King's  Tenements,  and  covenanted,  That  nam  fubfe- 
he  was  feizcd  in  Fee,  and  had  good  Right  to  fell;  and  ^^^^'  ^,», 
aJBgns  a  Breach,  that   he  had  not  good   Right:    The     '     ^^     /' 
Defendant  pleads.  That  it  was  further  agreed  in  the 
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lame  Indenture,  That  all  the  Covenants  in  the  Inden- 
ture fliould  not  extend  further  than  to  A6^s  done  by  the 
Vendor  and  his  Heixs,  whereon  the  Plaintiff  demurs ; 
and  there  being  a  remote  Agreement  in  the  End  of  the 
Deed,  far  diftant  from  the  other  Covenant,  it  was  ad- 
judged. That  it  had  qualified  the  firft  Covenant,  and 
reftrained  it  to  k&s  done  by  the  Covenantor  himfelf 
only;  as  in  Nokes's  Cafe,  4  Co.  wkcreupon  it  was  ad- 
judged for  the  Defendant. 


*  p.  58  *  Harris  againft  Knipt. 

An  Award  of  T^  E  B  T  on  an  Obligation  to  perform  an  Award, 

rafeTwtthout  *^  *"^  '"  ^^^  ^**^  ^*^^  ^^  the  Award  it  is  awarded, 

any  other  That  all  Suits  and  Controvcrfies  (hall  ceafe,  £^c.  and 

Thing  on  one  though  in  all  the  Award  afterwards  nothing  is  well 

vlde'TRoiK^*  awarded,  but  oply  on  one  Part ;  yet  it  was  agreed  by 

Abr.  263,  264.  the  Coui  t.  That  this  is  a  gopd  and  mutual  Award  on 

Poft,  133-  the  firft  Party  only. 

a  Saund.  292, 

J193.  3  Lev.  188.    ft  Lev.  235-    Comyns  Rep.  $28. 


L^dy  Dacri^  Cafe. 

KjcAment  of  -7?!  JECTMENT  was  brought  among  other  Things  de 

cha?cLcit?agc  ^  "''^  Stahido :  After  Verdift  it  was  moved  in  Arrcft 

^c.  '  of  Judgment,  That  an  Ejcclment  does  not  lie  of  a  Stable; 

Vide  Hard. 57,  b^^  on  view  of  Precedents  in  the  Common  Plea?,  of 

s^ii^'lit^^"^  Recoveries  fuffercd  of  a  SuLblc,  it  was  refolved  it  well 

Cro.Kl.  818.  lay;  as  alfo  of  an  Orchard,  and  of  a  Cottage.    And 

Cto.  Car.  555-  Twyfden  faid.  That  though  an  Ejeflment  would  not  lie 

I  Dant? W  of  a  Croft,  yet  it  will  lie  of  a  Croft  called  Black  Acre  ; 

Palm. 337. 338.  for  this  is  certain  enough  to  be  delivered  in  Execufion; 

loft!''ii4%i3.  a^^  ^^>  ^^  ^^^^'   ^^  ^'^^  adjudged  in  one  Fairlearis 

Knnnington       Cafe, 
on  Eje£lm.  28. 
iTerm.Rep.u. 

Hunt  againft  Hurlewood. 

Damages  in  ASSUMPSIT  of  feveral  Particulars  of  diver?  Values, 
the  whgle  ^"^  which  amount  to  69/.  95.  but  by  a  mifcafting  at  the 
t^tTS>^  ^^^^  ^^  ^^  ^^^^  ^®  amount  to  70/.  14^.    And  aft^ 
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Vcrdift  this  being  moved.  It  was  rcfolved.  That  the '  ^J^^ J"j;^^ 
Jury  not  having  given  more  Damages  than  69/-  9^.  it   than  the  Par- 
is well ;  bnt  otherwifc  it  had  been,  had  they  given  above  ti*-i;iari. 
the  69/.  9J.  56,88.51,103. 

'Nehon'iJLtttw. 

*    Collin^ivaod  againft    Pace    in  the  Exchequer-    «  p,  cty 
Chamber. 


IN  Ejeflmcnt  in  the  Common  Pleas  on  a  fpecial  Ver- 
dift,  the  Cafe  was,  That  Ramjeyy  an  Alien  Scoty 
before  the  Union,  had  ifTae  four  Sons,  viz.  Robert ^  Ni- 
cholas,  John  and  Crtorgf,  Robert  had  Ifiue,  three  Daugh- 
ters now  living-  Nicholas  had  alfo  Iffue  two  Sons 
Patrick  znA  JVilliam  yet  in  Life.  John  had  nolflue; 
George  had  Iffue  the  Lcffor.  yohn  being  feized  of  the 
Lands  in  C(ueftion,  devifed  them  to  the  Heir  of  Nicholas 
and  his  Hei»s.  John  and  Robert  being  before  naturalized 
by  A6t  of  Parliament,  with  Words,  That  they  fnould 
inherit  to  any  Anceftor  lineal  or  collateral,  as  fully  to 
all  Intents  and  Purpofeo,  as  if  they  had  been  natural  Suh^ 
je6ls  born  in  England.  John  and  his  Wife  are  dead,  and 
alfo  George.  Hatrick  the  elder  Son  of  .Nicholas,  enters 
as  Heir  of  Nicholas,  claiming  by  the  Devife,  againft 
whom  the  Leffor  brought  Ejectment,  as  Son  and  Heir 
of  George,  and  Brother  and  Heir  of  John.  And  this 
Cafe  being  argued  in  the  Common  Pleas,  two  Points 
were  made;  i.  If  the  Devife  to  the  Heir  of  Nicholas 
was^ood  ?  And  refolved  by  Bridgman  and  the  whole 
Court,  That  the  Devife  was  void,  firft,  becaufe  Niches 
las  was  alive,  and  none  can  be  Heir  to  a  living  Perfon. 
%dlyy  Nicholas  being  an  Alien  cannot  have  any  Heir  by 
our  Law ;  an  Heir  he  might  have  in  Scotland,  but  not 
in  England,  where  the  Lands  are  which  this  Devife  con- 
cerns ;  and  fo  it  was  agreed  by  all.  That  the  Defendant 
nad  no  Title.  But  then  the  Queftion  was;  idly. 
Whether  the  Plaintiff  had  any  Title,  or  whether  the 
Lands  ftiould  efcheat  ?  And  thereupon  the  Queftion 
was,  \{John  and  George  being  Aliens»  Sons  of  an  Alien, 
may  be  Heirs  or  inherit  to  one  another  by  the  A61  of 
Parliament,  being  naturalized  as  aforefaid  ?  And  it  tvas 
held  by  Bridgman  and  Tyrrel,  That  they  cannot  inherit 

to 
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Devife  to  th« 
Heir  of  ooe 
who  is  alive, 
or  to  the  Heir 
of  an  AlicD,  is 
void. 
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3  Lev.  330, 
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Vicie  Co. 
Lit.  8  391332. 
Cro.  Jac  539- 
Noy  159. 
Go  ib.  270. 
Pal   13-  i^'  iS. 

1  Vent  418, 

419- 

2  Holl.  Rtfp. 

9^  93    "3» 
4Z0,  4*24- 

1  Si(!.  195.2:0. 

2  Sid.  23,  24- 
Har  I  224. 

1  Danv.  321, 
S22. 

2  Danv.  552, 

.'^.^S*'  554- 
•r     a  Hzxvlt.  p.  C. 

X  M.^49-; 


to  one  another,  according  to  the  Opinion  of  i  Co,  Infi. 
8.  a.  becaufe  they  do  not  derive  any  inheritable  Blood 
from  their  Fatiicr;  2ind  Hnbhie's  Cafe,  J\^oy  158,  159. 
But  they  agieed,  wiierc  a  Man  had  two  Sons  and  after- 
wards is  attainted,  the  Sons  fhall  inherit  to  one  another, 
bccaufe  tliey  had  inheritable  Blood  derived  from  their 
Father  and  Mother  before  the  Attainder,  which  cannot 
be  extinguiflied  by  the  Attainder  afterwards;  and  for 
this  Reafon  each  of  them  might  inherit  from  their 
Mother  fucli  '^  J^ands  as  came  by  her.  But  if  the  At- 
tainder had  been  before  the  Birth  of  the  Sons,  it  would 
Jiavc  been  otherwife.  And  they  agreed  "with  the  others. 
That  the  being  of  Daughters  of  Robert  the  elder  Bro- 
ther, w-ould  not  prevent  the  Defceni,  as  it  would  have 
done,  had  they  been  at  once  (together)  legal  Heirs  and 
attainted.  And  the  Court  being  divided,  HiJe  and 
Brozuftj  Juftices  of  the  Common  Pitas,  being  of  the 
contrary  Opinion,  thq  Cafe  was  adjourned  into  the  Ex- 
chequer-Chamber before  all  the  Jufticcs  of  England, 
where  Kelynge,  then  a  Juftice  of  the  King's  Bench,  join- 
ed in  Opinion  with  Rridgman  and  Tyrrely  who  adhered 
to  their  former  Opinion.  But  Hyde^  then  Chief  Juftice 
of  the  King's  Bench,  and  Brown^  ftill  Juftice  of  the 
Common  Pleas, 'retained  their  former  Opinions,  and 
with  tliem  joined  in  Opinion,  //a/^  Chief  Baron,  Twyf- 
dt>n  and  IVyndham  Juftiqes  of  the  King's  Bench,  and 
Atkins  and  Turner  Barons  of  the  Exchequer;  and  they 
held.  That  by  Virtue  of  the  Acl  of  Naturalization, 
Jiihn  and  George  were  inheritable  the  one  to  the  other, 
and  fo  tlie  Leffor,  Son  of  George^  was  inheritable  to 
tjofe  Lands  as  Heir  to  George;  and  they  held.  That  if 
an  Alien  has  two  Sons  born  in  England,  the  one  ftiall 
inherit  to  the  other,  tho'  neither  of  them  could  inherit 
to  the  Father,  for  the  Defcent  between  them  is  immedi- 
ate, and  th^fy  diall  make  their  Title  in  a  Mortdancejlor, 
&l\  as  Heir  to  tiic  JMothei,  without  mentioning  the 
Father :  And  tliis  anfvvers  the  Objcftion,  which  was 
made  on  the  other  Side,  and  ftrongly  infifted  on.  That 
altho'  the  A61  enables  them  to  inherit  to  any  Anceftor 
lineal  or  collateral,  it  is  reftrained  by  the  Words  as  if 
they  were  horn  in  England  :  And  Bridgman  and  thofe  of 
the  other  Side,,  faying,  That  two  Brothers  born  in 
England  of  an  alien  Father,  could  not  inherit  to  one 
another;  all  the  Judges  of  this  Side  denied  it,  and  for 

thi:» 
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this  cited  Godfry  and  Dean's  Cafe,  2  Cro.  and  they  de- 
nied that  which  is  faid  in  Co.  Lit.  8.  a.  which  is  not  there 
fpoken  as  the  Opinion  of  Ccke  himfelf ;  But  he  fays. 
That  fome  have  jaidy  That  if  the  Father  be  attainted, 
and  afterwards  have  two  Sons  born,  the  one  ihall  not 
inherit  to  the  other,  becaufe  they  never  had  any  inherit- 
able Blood  derived  from  their  Father;  and  the  Words 
of  the  Aft  of  Parliament  which  fay,  Hejhall  be  inherit^ 
able  to  any  Ancejior  lineal  or  collateral^  would  be  vain,  if 
he  being  defcended  from  an  alien  Father  could  not  have 
any  Anceftor.  And  alterwards  in  Eajler  Term,  i6  Car. 
7,.  Judgment  was  given  for  the  PlaintiflF  by  the  Opinions 
of  the  faid  feven  Judges  againft  the  faid  three.  That 
the  one  Brother  (hail  inherit  to  the  other  by  Virtue  of 
the  faid  Ads  of  Naturalization. 


Tcrmino 


<    <5i    ) 


Termino  Pafchae^ 


ANNO 


14  Car.  IL  in  Banco  R^gis. 


The  King  againft  Okeyy  Barkftead  and  Corbet. 

rffrfonj  at-  ^TO  HEY  having  been  attainted  by  Aft  of  Parlia- 
wSr  th^^  1  ment  for  the  Murder  of  King  Charles  the  FirO, 
fame  PeHbns,  being  three  of  his  Judges,  which  fate  in  the  High  Court 
^^-  of  Jufticc,  as  they  called  it ;  and  having  efcaped,  and 

f^'  *^*^'      retaken,  and  being  brought  to  the  Bar,  and  demanded, 
1  Sid.  yz.         Whether  they  were  the  fame  Ferfons  in  the  Aft  mcntion- 
v^d^  p^t*^'*    cd  ;  they  faid  they  vr^re  of  the  fame  Names,  but  there 
%  5ttlwkl  p^  c.  ^^%^^  ^^  divers  Perfons  of  the  fame  Name  :     But  they 
»»•  546.  549.    (further)  faid.  That  the  Court  ought  not  to  proceed 
againft  them  without  having  a  Record  of  their  Attainder 
here  in  Court,  as  was  done  in  Sir  Walter  Raleigh's  Cafe, 
where  the  Indiftment,  tho'  long  before,  was  (made)  a 
Record  of  this  Court,  arid  produced.     And  thereupon 
the  Record   of  the  Aft   of  their  Attainder  being  re- 
moved by  a  Certiorari  into  Chancery,  and  thence  fent 
hither  by  a  Mittimus ^  was  read  unto  them ;  whereupon 
they  pleaded,  that  they  were  not  the  fame  Perfons,  and 
iSu^  was  taken  thereon,  and  a  Jury  returned  immedi- 
ately to  try  it,  which  was  done,  and  they  (were)  not 
permitted  to  challenge  peremptorily,  for  they  are  not 
now  to  be  tried  for  the  Treafon,  but  (only)  of  the  Iden- 
tity of  Perfons ;  and  the  Jury  found  them  the  fame  Per- 
fons ;  and  thereupon  Sentence  of  Execution  was  imme- 
diately given,  and  three  or  four  Days  afterward  they 
were  executed  at  Tyhurn. 

The 
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*  The  Khtg  againft  Kimberty  and  Mary  North.        *  P.  62 


THEY  were  indiScd  for  confpiring  to  \nA\St  J.  5. 
for  having  begot  a  Ballard  on  the  Body  of  the  faid 
Mmry,  with  intent  to  cxtoit  Money  fiom  him.  After 
VerdiS  and  Motion  in  ArreA  of  Judgmtnt,  it  was  re* 
folvedi  That  the  Indi6linent  lies  for  the.mecr  Confpi- 
rmcy,  without  any  Indi<Hment  or  other  h&  done,  as  9 
Co.  c6.  b.  the  Poulterer's  c  afe ;  but  the  Court  would 
connder  what  Punilhment  they  (hould  have. 

And  Note^  zhtrvftiTds  in  Hillary  Term,  15  &  16  Car. 
a*  B.  R.  The  King  againA  Sterling,  an  Indidtmeut  for 
Confpiracy  to  depauperate  the  £xcife-Men,  was  ad- 
judged good. 


AAladiAment 
lies  for  coa« 
f  pi  ring  only, 
without  other 
A£l  done. 
8.  C.  I  Keb. » 
203,354- 
Vide  z  Show, 
a  2,5. 

Foil.  CL.  32  U 
Hawk.  P.  O. 
S48. 

Foil.  135*  XI6. 


Nevill  agalofl  Hancerton. 

CASE  (was  brought)  and  declares.  That  he  had 
Common  in  three  Acres,  and  the  Defendant  had 
cnclofed  two  of  them  :  the  Defendant  pleads.  That  he 
had  a  Houfe  there,  and  made  the  Inclofure  for  th^  En- 
largement of  his  Curtilage ;  Whereupon  the  Plaintiff 
demurred,  and  took  thefe  Exceptions  to  the  Plea,  viz. 
J.  That  it  is  not  faid  to  be  an  ancient  Meifuage;  for 
which  Caufe  Twyfden  faid,  the  Plea  was  not  good. 
But  JVyndkam  contra,  it  being  for  Enlargement  of  a 
Curtilage,  for  the  Lord  may  build  a  new  Houfe  for  his 
Herdfman,  and  afterward  enlarge  the  Curtilage,  z  Injl. 
476.  idly..  That  it  was  unreafonable  to  inclofe  two 
Acres  out  of  three.  To  which  it  was  anfwered.  That 
the  Qjiantityis  to  be  coniidered  with  the  C(uality  of  the 
Perfon.  ^dly.  That  it  is  not  averred  that  fufficient 
Common  was  left ;  to  which  Twyfden  inclined,  Wynd" 
ham  contra,  faid.  That  it  was  to  be  averred  only,  where 
the  Inclofure  was  for  the  Improvement  of  the  Land, 
and  not  where  it  was  for  the  Enlargement  of  the  Cur- 
tilage* But  afterwards  in  Trinity  Term,  the  Plea  was 
agiml  by  all  (the-Court)  to  be  ill,  becaufe  it  was  not 
£udt  That  the  Meffuage  was  for  his  own  Habitation, 
Part  I.  F  or 


One  jufiifies 
the  InLloTingof 
Co  a  anon,  for 
the  enlarging 
of  his  Curti- 
lagr. 

S.  C  I  Sid.  79* 
1  Keb.  si^V 


V.  t  Smnd. 
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or  of  his  Shepherd ;   for  he  might  (perhaps)  build  a 
grcstt  Mefluj^gc  to  leafe  tea  NobUmap,  \s'\uc\i  pi>ht, 
require  a  greater  Curtilage  than  the  Lord  himfelf  oi  biJ 
Herdfman  :   A(id  therefore  Judgment  was  given  for  the 
plaintiff. 


P-  63  *  Porter  againft  Harris. 

COVENANT  was  brought  againft  tu^  for  not 
building  a  Uouie  for  tlic  Piaintilf  according  to 
their  Covenant ;  Judgment  was  aga'nft  one  by  Default, 
the  otherpleads  Perfuimance,  and  it  is  found  for  him  ; 
whereupon  it  was  moved  in  Arreft  of  Judgment,  That 
no  Judgment  nor  Writ  of  inquiry  of  Damages,  could 
be  againft  him  ag;:inft  whom  the  Judgment  was  by  De- 
fault ;  becaufc  although  in  Trefpt.fsy  cue  may  be  guilty 
and  the  other  not,  yet  in  Covenant,  Debt  or  other  Con- 
traOrl  wlieic  it  is  joint,  the  one  cannot  be  convifled 
without  the  other ;  and  here  by  the  Vcrdiit  for  one  of 
the  Defendants,  that  the  Covenant  is  pcrfovmed,  \t  ap- 
pears now.  That  the  Plaintiff  had  hot  any  Caufe  of 
Aftion,  and  therefore  iTialt  not  have  Judgment,  as 
TiUus  and  JVoodie*s  Cafe  is.  E,  4.  and  fo  mould  it 
be,  although  the  Defendant  againft  whom  the  Judg- 
ment is  by  Default  had  confeffed  the  Judgment.  It  was 
alfo  refolvcd.  That  the  Defendant  lliould  have  Cofts  on 
the  Verdift  againft  the  Plaintiff,  for  now  it  is  a  Verdifl: 
Co{U,&V.  againft  him,  and  that  he  fhould  have  neither  Cofts  nor 
Damages  againft  the  other. 


Covenant 
broa^htagainft 
two,  adjudg- 
ment hy  De- 
fault again'* 
^one,  the  other 
pleads  F«;ricr- 
mance,  which 
is  found  the 
Plaintiff /hall 
not  ha ve  Judg- 
ment ?g:ii  nil 
the  other. 
Vi  le  I  Sid.  76. 
1  Kcb.  284. 
Poiiltcr  verfitt 
Ford.    . 


Seizure  of 
Copyhold 
until,  &c. 
%ood  without 
Cuflom ;  but 
not  a'Seir^ure 
a$ /of  felted 
\rttb(6ut  a,Ctf- 
tom. 

S.C.  iKcb-oSr. 
Vide  polt,  173. 
Ante  a6. 
2  Danv.  19^, 

19^'  '9^ 


Earl  of  Salijburft  Cafe. 

IN  Evidence  to  a  Jury  at  the  Bar,  (on  a  Trial)  in 
Ejcftment,  the  G(ucftion  was,  Whether  the  Heir  of 
a  Copyholder,  not  coming  in  to  be  admitted  on  Pro- 
clamation, if  the  Lord  might  feize  the  Land  without 
a  particular  Cuftom  to  do  it  ?  And  it  was- held.  That 
he  might  fei^e  until  the  1  enant  came  in  to  be  admitted 
without  any  Cuftom  but  to  feiie  as  fHrfeited,  he  could 
not  without  a  Cuftom.  Another  G^ueftion  wa«.  If  in 
the  Proclamation  there  ought  to  be  particular  mention 

of 
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of  all  the  Lands  by  Name,  as  they  are  named  in  the  P»oclamatioci 

Copy,  or  if  a  gencri^l  Procl^i^a^ipn  to.  come  in  and  be  b^SmVcd*^ 

admitted  to  all  the  Lands  of  his  Anceftor  (were  fuffi-  thereto!  if  it 

cicnt  ?)  44d  t))i8  vf^  intended  to  have  been  found  Sp^  ought  to  nam« 

cUlIy.    Ifut  afterwai:d^  ^hc  Partis  a^fee4  J^  9ovirt.  J^jt^L^dl!' 

*  Sir  ffeniy  Herbiti  againft  Ihget*.  *  P.  64 

IN  Cafe,  Plaintiff  declares.  That  where  a  Judgment  An  officer 
was  had  againft  the  Plaiotiffin  Cafe  for  Words,  and   d^*!;^^'^ j^  h^J 
the  Judgment  entered  with  a  Capiatur  inftcad  oiMiferi-  piEcc. which 
cordza,  he  thereupon  brought  a  Writ  of  Error  to  have  Jjf  ^ouid  not 
the  Judgment  revc^-fed ;   but  that  the  Defendant  being  s!c.Tsid.  77. 
Keeper  of  the  Writs  and  Records  of  the  Court,  kept   \  Kcb.  a88. 
them  fo  negligently,  that  the  Record  was  amended, 
and  made  Mijericordia ;  and  on  (Iff^ue)  Not  guilty  and 
Trial  at  the  Bar,  although  it  appeared  that  all  the  At-   • 
tornies  of  the  Court  had  privilege  to  view  the  Records 
without  controul,  and  that  fometin^s  they  viewed  ipany 
of  them  at  the  fame  Time,  fo  that  it  was  almofi  im- 
poffible  to  obferve  them  all ;  and  that  many  Times  the 
Attomics amended  their  Judgments  at  any  Tin^e,  if  ti^ere 
were  not  a  Rule  to  the  contrary  ;  and  ^9  ancient  At-: 
tomey  fworc.  That  it  ha4  been  ofteia-timc§  done  eveii 
after  a  Writ  of  Error  brought,  brfore  %hc  Record  r^ 
moved;  and  thereupon  it  was  infiQed  by  the  Defendant's 
Couafel^  That  the  Defendant  could  not  tak^Notici^ 
what  they  amended,  or  ought  to  am,tnd :  Yet  by  MulUtt 
and  Wyndham  it  was  held,  That  thx)Ugh  here  appe^re^ 
no  Negled  or  want  o£  Care  in  the  JP^fQd^nl;,  yet  he 
having  taken  upon  him  to  keep  the  Records,  he  i^  ^t 
his  Peril  CO  anfwer  for  all  the.  M ifufag,e  that  is  in  the 
Recorde,  and  fo  is  chargeable  m  the  A<^ion.     Twyjdm 
held  the  contrary.  That  he  ought  not  to  be  chargeable^ 
for  that  by  no  Indaftry  he  could  prevent  i(  i  but  foraf^r 
much  us  the  Declaration  recited^  That;  ihe  Wxit  of 
Error  was  from  the  Chief  Juftice,  &c.  dm£ted  to  anfi^ 
ther  Chief  Jiifticc,  &r.  hut  mif-dire<SUd  ^  All  f^gr^cd 
thatit  was  a  Variance,  for  which  the  PUui^dff  ought 
to  be  non-^foh^d,  and  fo  he  was* 

F 1.  Orj^ 
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*  Orfon  againft  Fuller ^ 


"Word*. 

3.  C*  Raym.5x. 

1  Keb.  493, 

He  it  H  perjured 
idfgiit  as  mfll 


CASE  was  brought  for  Words,  that  the  Defeit- 
dant  faid.  The  Plaintiff  tays  I  dm  ffierfared  Rcpui 
He  is  a  ferjured  Rogue  as  well  as  I:  After  Vcrdift  for 
th^  P)aintitf  it  was  moved  in  Arrcft  of  Judgment,  Thai 
the  Words  are  not  faid  pofitivcly  (of  the  Plaimlff)  but 
relatively  to  the  Defendant;  and  it  is  not  averred  that 
the  Defendant  is  a  perjured  Rogue ;  as  for  faying  He  is 
as  very  a  Thief  as  any  fs  in  Warwick  Gaol,  an  A<Slioa 
docs  not  lie  without  an  Averment  thai  a  f  hief  was 
Vide  Poll,  29;.  there."  But  it  was  faid  bv  the  Court,  The  Defendant 
had  fupplied  the  want  of  an  Averment,  in  faying,  as 
well  as  I,  whereby  he  had  confeffed  himfclf  to  be  a 
ferjured  Rogue ;  and  afterwards  in  Trinity  Term  Judgr 
xaent  was  given  for  the  FlaintifiF. 


A  Mandamx/ 
does  not  lie  to 
a  College 
where  3iere  is 
a  Vifitor. 
S.  €.  Raym. 
jroi. 

1  Sid.  346. 

2  Keb.  289, 
594. 298.  551, 
610,  665. 
"Vide  anteas* 

a  Lev.  14. 


Qlfeen^s  Coflegi  Cafe,  alias  Dr.  Patrick^s  Caie< 

DR.  Patrick  being  duly  elej^ed,  as  he  thought,  to  the 
Mafterfhip  of  Queen's  College  m  CanArid^e,  but  de* 
nied  to  be  admitted,  and  fwom  by  the  Senior  Fellow^ 
being  of  the  Party  of  another  who  flood  in  Competi- 
tion with  Dr.  Patrick;  the  DoSor  prayed  a  Mandamus* 
Twyfden  and   Wyndham  held,  that  it  did  not  lie,  for 
Twyfden  faid,  be  knew  they  had  a  Vifitor.    But  by 
Fojier  Chief  Juftice,  Let  the  Writ  go,  and  upon  the 
Return  it  will  appear  whether  they  have  a  proper  Vi- 
fitor ;  and  the  Writ  was  granted  ;  but  that  not  being  re-' 
turned,  the  next  Term  an  Alias  was  granted  and  return- 
ed, and  many  Exceptions  ^ were  taken  to  the  Return, 
the  moft  Part  whereof  afterwards  appeared  not  to  be 
material.    But  in  Hillary  15  &  16  Car.  %.  the  Cafe  waa 
argued  at  the  Bar  by  ^ones  for  the  Doftor,  and  by  Pinch 
the  King's  Solicitor,  for  the  College  >  and  now  the 
Return  was  opened  at  large,  v/jr.  That  they  were  incor- 
porated by  Hen.  7*  ad  Studeni  &  Orani*  and  to  con- 
lift  of  a  Prefident  and  nineteen  Fellows,  and  that  all  • 
DiflFerences  between  the  Prefident  and  Fellows,  fliould 
be  referred  to,  and  determined  by  the  Chancellor  of  the 
Univcrfity  and  the  major  Part  of  the  H  cads  of  tbcCol- 

legea 
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l«gct  there.  And  they  further  *  retarncd  the  Patent  %  *  P.  66 
%ic.  I.  whereby  the  St^itutes  of  jthe  Colleges  in  the 
tiniyeifity  ure  confirmed,  and  thereby  it  is  appointed. 
That  v^here  no  o<her  is  Vifitor,  the  Chancellor  Oiall 
be  Vilitor  if  he  be  prefent,  and  if  jibfent,  the  Vice- 
Chancellor,  if  he  be  prefent  and  appointed ;  arid  that 
|>r.  Martin  the  late  Prefident  died  fuch  k  Day,  and  that 
i)r.  Patrick  was  eledled  Prefident  by  fuch  a  Number  of 
the  Fellows,  and  one  other  by  fuch  another  Number 
(being  the  greater)  and  admitted ;  and  that  the  Chan- 
cellor was  then  abfent,  but  that  the  Vice-Chancellor 
was  then  prefent  in  the  Univerfity,  and  that  Dr.  Patrick 
had  not  appealed:  And  it  was  Qiuch  controverted, 
whether  this  were  a  Spiritual  or  a  Temporal  Founda- 
tion, ad  Student'  (fi  Orand\  and  not  agreed,  fome  of 
the  Jadges  holding  the  one  way,  and  fome  the  other  : 
But  the  principal- Point  was^  ThAt  here  being  a  Vifitor 

3>pointed,  Whether  thb  Court  could  meddle  with  the 
at^er,  be  the  Corporation  either  Spiritual  or  Tem- 
poral^ for  the  Return  was  in  fome  Things  agreed  not 
po  be  very  good  ?  And  the  principal  Matter  was  ar- 
gued at  the  Bar,  in  Trinity  15  &  16,  and  in  Michaelmas 
the  1 6th;  and  in  Trinity  the  18th  of  Car.  %*  And  in 
Hillary  the  i8th  it  was  argued  at  large  by  all  the  Judges, 
and  Kelynte  now  Chief  Jnftice  (who  before  had  been 
Counfel  tor  Patrick)  and  Moreton  the  puifne  Judge 
}ield.  That  the  Mandamus  well  lies,  and  that  a  per- 
emptory Mandamus  ought  to  go  for  admitting  Doi^or 
Patrick^  and  an  Attachment  againfl  the  Sepior  Fellow, 
for  a  Contempt  on  this  Return,  and  not  admitting  him 
before*  Bnt  Twyfden  and  Wyndham  held  the  contrary  ; 
and  that  here  being  a  Vifitor  appointed,  this  Court  had 
nought  to  do  in  the  Matter,  for  the  Founder  intended 
that  his  College  fliould  be  free  of  aH  Foreign  Suits, 
mnd  that  all  Controverfies  (hould  be  determined  within 
the  Univerfity,  to  the  Intent  that  they  might  the  better 
follow  their  Studies  :  But  by  this  Means,  if  they  Ihould 
come  hither  upon  every  Controverfy,  the  Order  and 
Rjile  of  the  Univerfitics  fbould  be  overthrown ;  and  the 
Vifitors  are  the  proper  Judges  of  their  Laws  and  Sta- 
tutes, and  not  this  Court.  And  the  Court  being  thus 
divided,  it  was  confidered  whether  this  being  a  Caufe  of 
Xhe  Crown-Side,  might  be  adjourned  into  the  Exche- 
quer 
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quer  Cbamber,  and  it  feemed  to  fome  that  it  might, 
but  it  was  not. 

*  p.  57  *  Note,  The  Exceptions  principally  ihfiflcd  on  were; 

Pir^^  That  it  is  not  returned,  that  the  V ice-Chancellor 
was  appointed  Viiitbr,  and  by  the  Return  (it  ajppears) 
he  is  not  (to  be)  Vifitor  if  he  be  not  appointed.  And 
the  JEleturn  is.  That  the  Chi^nCellor  was  abfent^  and  the 
Vice-Cfaanccllor  prefent :  But  it  docs  not  fay  that  he 
was.  appointed.  And  zdly.  They  have  not  returned 
any  Caufc,  wherefore  they  rcfufed  to  kdinrt  X)r.  Psttrick: 
But  return  the  fpecial  Matter  as  aforefaid>  but  do  not 
fay  which  9f  them  was  duly  ele6ledj  and  yet  they  re- 
turn, that  J)r.  Patrick  had  not  appealed* 

A  Retornmay  jpj-^g^  The  jfarties  being  agreed,  the  ketuiu  In  this 
n?»M»kcaoff  Cafe^as  afterwards. agreed  to  be  ^iicatcd,  becaufe  it 
the  FUe^  goUld  iiot  )^  tai^cfi  o^  the  File« 

Foil,  93. 


Teiitx. 


(     C8    ) 


Tcni:. 


iSancl,  Trin. 
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Sir  Henry  Vane^s  Cafe. 

HE  being  excepted  out  of  the  General  Pardon,  was 
inclifiod  of  High  Trcafon  committed  V)cfore  the 
Kings  RcAoratinn  ;  \c\^  after  thai  the  Indidraent  was 
nadj  be  dcfired  it  might  be  read  Again,  irhich  Was 
done:  Bdt  then  he  defired  it  might  be  read  in  X«//ff, 
which  was  denied,  it  being  never  done.  Then  he  de- 
fired  a  Copy  thereofj  and  Counfcl,  which  wa&  denied^ 
But  the  Court  faid.  That  if  he  took  any  legal  Excep- 
tion, he  fliould  have  a  Copy  of  fo  much  thereof  as 
concerned  the  Exception,  and  Connfcl  to  arj;uc  it. 
And  then  being  tried  and  found  Guilty,  and  being 
brought  to  the  Bar  at  a  Day  afterwards,  he  tendered 
a  Bill  of  Exceptibns,  which  the  Court  rcfufed  to  ac- 
cept ;  Fot  a  Bill  of  Exceptions  does  not  lie  in  criminal 
Cafes,  but  only  in  Actions  between  Party  and  Party. 
And  he  was  afterwards  executed  on  Tower-hill  by  be- 
heading only. 


A  Copy  of  In- 
diftcDcnt  and 
Counfcl  denied 
in  Treafon 
8  C  1  Sid.  84. 
1  Keb*  So4> 
315,  3'9»  3a4» 
V.  Ante  61. 
7  W.  3.  c.  3- 


No  Bill  of  Ex- 
ceptions In 
criminalCafes. 


At  Guild'HaU. 

jIUDITA  Slutreh  on  a  Relcafe  given  after  Tudgmcnt;  ^"'Sl^**!^?* 

the  IfTute  was.  That  the  Releafc  was  made  by I>ttrr/j;   SJrlyh^n 
and  it  being  tried  before  Bridgman^  Chief  Jufticc  of  Prifonbythc 

t|,C    King's  Writ. 


Trin.  14  Car.  11.  in  B.  R 

Vide  I  Sid.  45,  the  Common  Pleas,  the  Evidence  was.  That  the  Dc- 
74*  fendant  not  haying  good  Caufe  of  A6iion,  caufed  the 

Plaintiff  to  be  arreftcd  and  detained  in  I  'rifon  till  he 
'  made  the  Releafe,  with  Menaces,  That  he  (hould  lie 
there  and  Rot,  if  he  would  not  feal  a  Releafe ;  where- 
upon he  made  the  Releafe,  and  was  preftmtly  dif- 
*  P.  69  charged :  And  held  by  Bridgman,  That  he  *  being  in 
Cuftody  of  the  Law  by  the  King's  Writ,  it  was  not  any 
Durefs  to  be  pleaded  in  Avoidance  of  the  Deed,  but 
b^ing  arrefted  without  Caufe  of  Aflion,  he  had  hi» 
Remedy  by  A^ion  on  the  Cafc :  But  he  offered  to  hav* 
it  found  fpecially,  if  Baldwin  would  pray  it^  but  he 
did  not  do  it,  and  (fo)  the  Jury  gave  their  Vcrdift/ 
That  the  Releafe  was  good- 


A  Writ  tefted  T7  R  R  O  R  of  Judgment  in  the  Common  Pleas,  and 
£t  7admcnt'  "^  ^*"^  ^^  Original  affigned,  and  upon  Diminu* 
vrL^vSa^^^  tion  alledged,  the  Judgment  being  of  Htilary  Term, 
where  the  with  an  Imparlance  of  Michaelmas  Term,  and  the 
^m^n'^S  Judgment  being  of  Hillary  Term  when  the  Original  is 
before.  Q^.  if  given,  tho'  in  the  Common  Pleas  an  original  fued  re-' 
^^^  turnable  the  fame  Term,  that  the  Judgment  is  given,  is 

^  *yni««44-  good ;  yet  it  is  not  fo  to  be  allowed  here,  where  the 
Record  is  all  made  up  of  the  fame  Term,  as  they  ge- 
nerally do  without  an  Alias  prout  fatet^  &c.  But  in  this 
Cafe,  feeing  the  Record  is  here  certified  with  an  Alias 
front  fatet.  Term.  Michdelis,  fo  that  it  appears  the  Ac- 
tion was  commenced  before  the  Original,  it  cannot  be 
intended  the  Original  in  this  Afiion,  but  in  fpme  other 
by  Twyfd^n ;  whereto  ^c  Court  agreed,  and  reverfed 
the  Judgment. 

littUbay  againft  Wright. 

Words  fnoken  f^  A  S  E  (was  brought)  for  faying  of  the  Plaintiff 
Palace  ju^if.  V^  "^'^^^^^  ^^^  JurifdiAion  of  the  Palace-Court,  She 
diAion  loft  of  is  a  hackney  Whore^  whereby  (he  loft  her  Marriage :  And 
^thouiUi  *^^^^  Vcrdift  and  Judgment  tor  the  Plaintiff  in  the 
Jurifljftioi  Palace-Court,  Error  was  brought  here,  and  the  Judg- 
ment 
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incnt  rcverfed,  bccaufe  it  is  not  fhcwn.  That  the  lofs  f  ^j^lv"*^** 
of  Marriage  was  within  the  Juiifdifition  of  the  Court,  ^0$. '         * 
mnd  that  is  the  Caufe  of  the  Aftion,  and  not  the  fpeak-  1  Kcb.  $7$. 
ing  of  the  Words  only;  and  if  the  Aflion  be  brought  ^^fi^^j^g.^^ 
within  two  Years  after  the  lofs  of  the  Marriage,  the  Antes©. ' 
Statute  of  Limitations  is  not  pleadable,  tho'  the  Words  v.  iSaaiid.;^ 
were  fpoken  ten  Years  before,  if  the  Words  arc  not  p^^,  ^^  ,^^ 
adionable,  without  the  lols  of  Marriage*  "   105/137. 9o8. 

I  Sid.  180,  i5i« 
I  Vent  a  y%, 
a  Show.  Gaie 


Term. 


(     70     ) 


Term.  Sana.  Mich. 


ANNO 
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J.  promifcs  B, 
to  Heliver  Kim 
a  Deed;  B. 
promlfes  J*  on 
the  delivery  to 
pay  him  60/. 
A'  oujght  to  a- 
Tcrr  Pcrfor- 
nance  of  the 
Delivery. 
S.  C.   I  Keb. 
333»  ZA2' 


A  Promifc  to 
pay  60/.  on  the 
ilclivery  of  a 
Deed,  and  alfo 
to  deliver  Pof- 
refTton.  are 


Oliver  againft   Evens. 

ASSUMPSIT,  and  declares,  whereas  the  Plaintiff  had 
purchafed  a  Lcafe  of  certain  Lands,  then  in  the 
Defendant's  Poffeffion ;  the  Defendant  in  Conlideration 
that  the  Plaintiff  had  promifed  to  the  Defendant  to  pay 
him  60/.  the  firft  of  Fehruary  166 1,  the  Defendant  pro- 
mifed the  Plaintiff  to  deliver  to  him  the  faid  Leafe  on 
the  Payment  of  the  60/.  and  alfo  to  deliver  to  him  the 
Pofleffion  of  the  Land  the  firft  of  April  next  following; 
and  affigned  a  Breach,  That  he  did  not  deliver  the 
Poffeffion  of  the  Land  the  faid  firft  of  JpriL  After 
Verdi6l  for  the  Plaintiff,  it  was  moved  in  Arreft  of 
Judgment  by  Al^yny  That  tho*  here  is  a  Promife  againft 
a  Promifc,  yet  the  Leafe  being  to  be  delivered  on  Pay- 
ment of  the  Money,  the  Plaintiff  ought  to  aver  that  he 
had  paid  the  60/.  for  otherwife  he  is  not  to  have  the 
Leafe  delivered  to  him  :  To  which  the  Court  agreed ; 
but  they  held,  That  the  Delivery  of  the  Poffeffion  of 
the  Land  is  another  Thing  and  diftin6^,  and  to  be  done 
at  another  Time ;  and  therein  is  the  Breach  alledgcd, 
and  that  ought  to  be  done  be  the  60/.  paid  or  not ;  but 
if  the  Breach  had  been  for  not  delivering  of  the  Leafe, 
it  had  been  as  Aleyn  faid.  But  the  Breach  being  for  not 
delivering  the  Poffeffion  of  the  Land,  they  gave  Judg- 
ment for  the  Plaintiff. 

Bunien 
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*  Bunton  againtt  Batetmn. 

CASE  for  difturbance  of  a  Seat  in  iati  Ayfle  of  the 
Church,  and  prcfciibes.  That  he  and  all  the 
iTenants  of  fuch  a  Houfe,  had  all  the  Scats  in  tlic  faia 
Ayfle ;  aiid  after  Vcrdid  it  was  moved  in  ^^rrefl  of  judge- 
ment. That  he  had  not  flicvrn  any  Caufe  or  Coniiot'i- 
ation  for  the  Prcfcription,  as  to  repair,  6^r.  And  it 
was  moved  feveral  Times,  and  much  debated,  and  di- 
vers Cafes  were  cited  on  the  one  Side  and  the  other  as 
Hob.  69.  Buckly  &  Bailie'^  Cafe,  2  Cro.  366.  Francis 
V.  Lee,  ihid.  605.  Davis  &  Dee,  And  on  the  other  Side 
were  cited  Co.  '  ' 
121,  122- 

E>rted;  and  2  htfi.  48'q.  And  fomc  would  make  a 
iffercnce  between  a  Seat  in  aCJiurch  and  an  Ayfle,  for 
ao  Ayfle  may  be.on  his  own  Soil :  And  after  many  De- 
bates it  was  at  length  adjudged  lor  the  Plaintiff,  on  this 
IHiference,  viz.  it  is  ^ood  ih  an  A6iioh  of  the  Cafe 
againft  a  Difiurber,  but  not  in  a  Prolnbuion,  as  many 
qf  the  Cafes  before  citccl  arc;  alfo,  in  Cafe  wlierc  one 
c^ims  a  Right  againft  the  Ordinary,  he  ought  to  iliew 
a^  Title  by  repairing,  (fc.  but  not  in  Ca^  againft  a 
Trcfpaffbr  or  Tort-fcafor ;  and  thereupon  Jucrgmont 
was  given  for  the  PlaintiiT,  whereupon  a  Writ  of  Error 
was  brought  in  the  Excliequer  Chamber,  and  the  Judg- 
xnent  affirmed  there  in  ISajler  Term,  16  Car,  ^«    * 


Co.  3  Ihft.  202.     Corven  againft  Tj/w,   i  Injl. 
It  Co,  Rep.Corvin  5c  Powis^s  Cafe  there  re- 


p.  71 


Cafe  fcr  iif- 

t  .lb  ng  a  Seit 

in  iLc  Cajrch. 

wiiho  "ia  Pre- 

icri)  i;04.  :o 

iiIMir. 

S.  C  I  Sti.  88, 

201. 

I  Kcl .  24'> 

423  4'^ 7- 

I  vv  1  .  5:6. 
I  1  ei  a.,  xvcju 
42S« 


6cot  againft  Stephenjon. 

J[SSUMPSIT,  That  wheiieas  Sanders  was  indebted  to 
«3Wc«  Petfons  attd  the  J^laintifToMigetl  for  him,  and 
forced  to  pay  them  >  khe  Defendant  being  ^anders^s  Ex- 
ec\ikoT,  Ih  Cowfideratiott  the  Plaintiff  would  forbear  to 
fuie  hihi  fot  khe  Mottey^  promifcd  to  pay  him  :  After  a 
Vetdia  for  the  Plaihtiff  on  the  Htae  N<m  Affumjfit,  it 
was  thdved  In  Arrelft  of  Judgment,  That  here  was  no 
CoAfiderition ;  for  U  ddes  hot  appear  that  Sandei-s  had 
prtniifed  or  Was  obliged  to  favc  him.  harhiiefs  ;  and 

Borden 


Ajfumf fit  ^\i^re 
one  was 
obliged  for  the 
Defendant's 
TciUtor,  and 
forced  to  pay 
the  Money. 
S.  C.  1  Sid.  71. 
\  Kcb.  S46. 
Vide  Poil,  tSf, 

*^?*  A. 

2  Lev.  iiQyQTr. 

Yclv.  134. 
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*  P.  7?    iPord^n  and  TA^^'s  Cafe  in  Teherton  40.  *  and  5i«//A  and' 

?7hn's  Cafe,  Owr#*  13^.  wci^  cited.  But  by  the  Court, 
here  was  Equity,  that  Saunders  ftiould  fave  the  Hlain- 
tiflFharrolcfa,  and  a  Suit  In  Equity  is  a  Suit,  or  perhaps 
he  might  be  charged  by  (a  Writ)  De  fUgiis  acquietandis, 
and  therefore  they  held  the  Confideration  good,  and 
gave  Judgment  for  the  PlaintiflF,  except  Caufe  (Ihewu  to 
the  contrary)  on  Monday  i^ext,  ^c^ 


Wznn  againft  Lhid. 


)    p*  R  R  O  R  of  a  Common  Recovery  in  Wales,  and  « 
•"  Scire  Facias  againft  the  Demandant  in  the  Recovery; 


Xntry  (aloat) 
no  Pica  in  a 

bat  Entry'and  ^^^  ^^^  ^^  being  fhewn  that  others  were  Tertenants,'a 
Feoffinent,and  Scire  Facias  iffued  againft  them  alfo,  and  the  Sheriff 
Safcbl^        returned  J.  S.  and    J.  D.  Tei  tenants.    J.  S.  came 
8.  c.  I  Kek.      and  pleaded  an  Entry  by  the  Plaintiff  in  the  Error,  into 
54. 351. 388.      Part  pending  the  Writ.     J.  D.  pleads^  That  he  is  Lef- 
^.914.'^^*    fee  for  Years  to  one  Owen,  and  demands  Judgment  if 
lUym.  16, 55,    he  fll2^11  be  compelled  to  anfwer  wit^^out  the  faid  Owen^ 
J^^^'34-       Xhe  Plaintiff  demurs  to  both ;  and  as  to  thcfirft  it  was 
^«ft«'i$if  146.  icfolvqd  by  the.  whole  Court,  That  Entry  by  thePlain-^ 
tiff  in  the"  Error  is  no  Plea,  for  he  might  have  a  Writ  of 
Error  befoue  any  Poffeffion  recovered  againft  him,  when 
he  is  poflcffed  of  the  whole  for  reverfing  the  Judgment, 
although  he  cannot  have  Reftitu^ion  of  that  which  he 
had  nevei^  loftf    But  an  Entry  and  Feoffment  is  an  Ex- 
tinguifhment  of  the  Writ  of  Enor,  for  that  he  hatl^ 
(thercbv)  departed  from  his  Title,  and  an  Entry  and 
Leafe  is  a  Sufpenfion  of  the  Writ  of  Error  for  the 
Time;  and  as  to  the  fccond  (Plea)  it  was  faid,  Firft, 
That  to  fay  he  is  only  Leffee  for  Years,  where  the 
^  Sheriff  has  returned  him  Teitenant,  is  contrary  to  the 

Record  :    It  was  alfo  faid.  That  the  Tertenant  cannot 

Slead  in  Abatement  of  the  Writ  of  Error,  but  only  in 
iar,  as  a  Releafe,  ^c.  in  maintenance  of  his  Title ;  for 
the  Scire  Facias  againft  him  is  not  to  hear  the  Errors, 
but  only  to  hear  the  Procefs  and  Record ;  and  thereta 
Twyfden  and  Wyndham  inclined.  And  afterwards  it 
being  moved  again,  and  the  Matter  appearing  to  be  for 
delay,  the  Pleas  were  both  over-rulcc},  kqA  9,  Reff^ndeat 
oufter  awarded. 

Whcat^ 
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*  Wheat fy  againft  Thomas*  *  P.  73 

EJECTMENT  hy  Francis  Brook,  Lcffor  of  a  third  AnAAofPir- 
Part  of  Lands  in  CooUngy  and  on  Not  guilty  tried  ^^^^^J^^ 
at  the  Bar,  a  Special  Vcrdift  found  George  Brook,  Lord  one  attainted 
Cobham,  feized  of  the  Manor  o( Cooling,  had  Iflfue  Wil^  flxaU  inherit. 
Bam,  Duke,  Charles,  Calijlhenes,  and  John,   and  three  ?KeKi^^' 
other  Sons,  and  devifed  the  Manor  to  William  for  Life,  ,495,  436,  54^ 
Remainder  to  the  iirft  and  all  other  Sons  of  JVilliam,  ^'^^ 
tnd  the  Heirs  males  of  the  Bodies  of  every  of  the  Sons 
of  William ;   with  like  Eftatcs  for  Life  to  each  of  the 
other  feven  Sons  of  the  Lord  Cobham,  and  the  Heirs 
males  of  their  Bodies ;  the  Remainder  to  the  Heirs  of 
the  Body  of  ^///wm ;  with  like  Remainders  to  fix  of 
the  younger  Sons  of  the  Lord  Cobliam  in  Tail ;  the  Re- 
mainder to  the  right  Heits  of  Edward,  the  eighth  Son 
of  the  Lord  Cobham  :   William  the  eldeft  Son  had  liTue 
Henry  and  George,  both  which  were  attainted  of  Trea- 
fbn,  I  Jac^  I.  and  afterwards  by  kSt  of  Parliament,  3 
Joe.  I.  reciting  their  Trcafon,  it  is  enacted.  That  all 
their  Eflates,  Rights,  &c.  Jhall  be  forfeited  and  vefied  in 
the  King,  laving  the  Rights  of  others ;  Provided  and  be  it 
enlAed,  jThat  the  Manor  of  Cooling fhall  be  and  remain 
to  Duke  Brook,  and  the  Heirs  male  of  his  Body;  the  Re- 
mainder to  Charles  in  like  manner.  Remainder  to  Sir 
William  Brook,  (who  was  Father  of  the  now  Plaintifif) 
the  Son  of  George  in  like  manner;  Remainder  to  Calijl-- 
henes.  Son  of  the  Lord  Brook  in  like  manner;   Re- 
mainder to  Sir  John  Brook,  another  Son  of  the  Lord 
Cobham  in  like  manner ;  and  for  default  of  fuch  Ijfue,  to 
and  for  fuch  other  Perfons  and  Eflates  as  are  limited  by  the 
Will  of  the  Lord  Cohhzm'     And  afterwards  in  the  fe- 
yenth  Year  of  King  ^ames  I.  by  another  Aft  of  Parlia- 
ment it  was  enafted.  That  Sir  William  Brook,  Son  of 
George,  who  was  attainted,  and  Father  of  the  Lefforj 
Jhould  be  reflored  in  Blood  to  be  Heir  to  any  Anceflor  lineal 
or  coUaieral,  as  if  George  had  never  been  attainted:  And 
it  is  further  found.  That  Duke,  Charles,  CaUfihenes,  and 
all  the  other  Sons  of  the  Lord  Brook  are  dead  without 
Iffue  male ;  and  Henry  without  Iffue,  and  that  William 
the  Son  of  George,  had  Iffue  only  throe  Daughters, 
one  of  which  is  Leffor  of  the  Plaintiff,  who  entered 

into 
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into  the  third  Part,  and  dcvifed  it  to  the  PlaintifF,  as 
appears,  i^c.  and  (conclude)  if  for  the  Plaintiff,  for 
**•  74  the  *  Plaintiff  J  and  if  not  for  the  Defendant:  And  it 
was  argued  this  Term  by  Serjeant  Baldwin  for  the  Plain- 
tiff, and  ^orus  for  the  Defendant ;  and  Mick.  15  Car.  %. 
by  Serjeant  Glyn  for  the  Plaintiff,  and  Finch  the  King's 
,  Solicitor  for  the  Defendant.  And  the  only  C^uef^ioix 
was.  Whether  tbofe  Daughters,  the  I0ue  male  being 
fpent,  fliould  inherit  as  Heirs  of  the  Body  pf  tVilli^m^ 
the  Son  of  the  Lord  Cobhamy  notwithftanding  tbcAt* 
tainder,  either  by  Virtue  of  the  Provifo  of  the  Statute 
3  Jac.  or  if  not  by  that  only,  if  by  that  and  the  Sta* 
tute  7  yac.  ?  And  for  the  Defendant  it  was  argued. 
That  the  Statute  7  Jac.  fignified  nothing  in  the  Cafe, 
and  that  they  could  not  take  by  the  Provifo  in  3  Jac. 
for  if  they  fhould  take  the  Eftate  thereby,  they  ought 
to  take  as  Purchafers,  and  that  they  could  not  do,  not 
being  Heirs,  for  by  the  Attainder  the  Blood  was  cor- 
rupt, and  they  cannot  be  Heii-s  to  any  Perfon:  An4 
although  by  7  Jacobiy  the  Blood  of  their  Father  wa9 
leffored,  it  came  too  late,  for  he  was  not  H^ir  $^t  tha 
Time  of  the  Ad,  3  Jac.  when  the  Grant  by  ^he  Pro- 
vifo of  3  Jaci  was  made;  and  that  in  the  End  of  tho 
Provifo,  it  is  only  for  Default  of  the  IlTue  male  of 
Duke^  Charles  and  UViiam,  and  the  others  there  named, 
that  it  fhall  remain,  and  be  to  fuch  P^rfons,  and  for 
fuch  Ef^atcs  as  is  limited  by  the  Will  of  the  Lord  Cqh 
ham ;  and  by  the  Will  it  is  limited  to  the  Heirs  of  the 
Body  of  the  Lord  Cobham ;  and  this  neither  IVilliam  lior 
his  Heirs  could  not  be  at  the  Time  of  the  making  of  th^ 
Aft  of  zjac.  and  the  A^&,  of  7  Jac»  comes  top  late  tp 
inake  them  Heirs  by  relation  to  the  Time  of  2  Ja^. 
To  which  it  was  anfwered,  and  afterwards  in  Trinitji 
Term,  16  Car.  2.  adjudged  by  the  Chief  Jufiic^,  a^nd 
Twyfden  and  Wyndham^  That  by  Virtue  of  the  ?tat.  3 
Jac  without  the  Aid  of  7  JaC'  they  (hould  have  the 
Land:  And  the  Ad  enafting.  That  it  i[hould  go  ac- 
cording to  the  Will  of  the  Lord  Cobh^m,  is  all  one  as  if 
the  Will  had  been  recited,  and  had  been  cxprcfly  fo  as 
in  the  Words  of  the  Will,  9  Co,  Abbot  ofSu-ata  Mar- 
celUs  Cafe,  a  Grant  fer  tot  tanta  talia,  &^.  as  gocnl  as  if 
all  the  Particulars  had  been  exprefled  ;  and  when  the 
Statute  fays.  That  the  Lands  (hall  be  and  repiain  as  is 
limited  by  the  Will  of  the  Lord  Brooh  and  ximt  it  is  tp] 

the 
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the  Heirs  of  the  Body  of  Wiiliam,  when  the  Parlia- 
ment intended  to  grant,  they  intended  the  Grantee 
flkould  take,  and  therefore  if  they  are  not  Heirs,  it  has 
made  them  Heirs  as  to  this  Purpofe ;  as  where  a  Lord 
grants  to  his  Villein,  he  thereby  enables  the  Villein  to 
take  it.  *  And  lo  H*  7.  13.  The  King  by  his  Gi-ant  *  p.  »j^ 
may  enable  his  Subject  to  take;  and  fo  by  the  Intent 
of  the  A61  it  appears  what  Perfons  (hall  have  the  Land, 
and  then  by  the  fame  Intent  they  arc  made  Heirs ;  And 
they  faid,  fhat  the  Aft  of  3  %c.  had  fo  qualified  the 
Attainder,  as  to  the  Manor  of  Coolings  fo  that  as  to  it, 
it  is  as  if  no  Attainder  had  been ;  and  an  AA  of  Parlia- 
ment may  capacitate  a  Man  to  have  an  Heir,  or  to  be 
an  Heir,  that  otherwife  could  not  have  or  be  an  Heir. 
And  they  held.  That  by  this  A6>,  the  Perfcns  thcm- 
felvcs  attainted,  if  in  Life,  might  have  and  enjoy  the 
M^LnoT  of  Coding  :  And  1Vyndham{2i\d ^  with  whom  the 
Chief  Juftice  agreed,  that  if  a  Manor  be  given  by  Aft 
of  Parliament  to  the  Heirs  of  y.  S.  who  is  attainted, 
thb  (hall  enable  his  Son  to  take  it.  But  Kelynge  at  this 
Time  puifnc  Juftice  held.  That  the  Statute  of  3  ^ac. 
worked  by  way  of  Reviver  of  the  old  Eftatcs  where 
there  are  Perfons  capable,  and  not  as  a  Grant  of  new 
(Eftates)  ^nd  that  the  Blood  being  corrupt  at  the  time 
of  the  Aft  of  3  J^ac.  none  could  take  as  Heir  at  that 
Time,  and  therefore  tlie  Plaintiff  could  not  recover: 
But  he  and  all  the  reft  agreed,  that  the  Statute  of  tJcc. 
iignified  nothing  in  the  Cafe  ;  but  all  that  is  done,  is  by 
the  Provifo  in  the  Statute  3  ^ac.  And  the  Ch.  Juftice, 
and  Twyjden  and  Wyndham  agreeing  that  that  was  fuf- 
ficicnt,  gave  Judgment  for  the  P^intiff. 


Hurji's  Cafe. 

J  MANDAMUS  was  prayed  to  reflore  him  to  an  At- 
torney's Place  in  the  Court  oi  Canterbury ;  but  it  was 
denied,  becaufe  it  is  but  a  private  Employment;  and  a 
Mandamus  lies  only  for  Offices  concerning  the  Public : 
But  they  agreed  it  had  been  granted  for  a  Schoolmafler, 
and  for  a  Cburch- warden,  and  for  a  Parifh-Ocrk,  be- 
caufe the|f  are  public  Offices:  But  it  was  faid  at  the  Bar, 
Tfaa(  it  had  been  granted  for  an  Attorney,  for  he  is  an 
Officer  concerning  the  public  Juftice,  and  is  compella- 
ble 


ManAamut  for 
an  Attorney. 
S.  C  1  Sid.  94, 
151. 

R^ym.  5^>  94* 
1  Kcb.  S49»354. 
387.  &^. 
Vide  Mandi- 
mus  to  reflore. 
Poft.  XI 9,  IZ3, 
148,  162,  306. 
I  Vent.  331. 
N*  Lutw.  1%%' 
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«Salk.43o»43i#  blc  to  be  Attorney  for  any  Man,  and  has  a  Freehold  \%, 
43^.  437-  ijis  P4ace.    Whereupon  the  C(jurt  gave  Day  to  produce 

fuch  a  Precedent,  and  at  the  Day  a  Precedent  was  pro- 
,'  duccd  in   1651,  for  reftoring  an  Attorney  of  the  Bo- 

rough Court  of  Sauthwark';  but  that  being  in  the  late 
troublefome  Tiroes,  the  Court  did  not  regard  it:  But 
afterwards  in  Trin.  15  Car.  2.  he  had  a  Mandamus  in 
*  p.  76  *  this  fame  Cafe.  And  in  the  fame  Term  another  Man" 
damus  was  granted  to  ireftore  an  Attorney  of  the  Court 
of  the  Liberty  of  St.  Martin's  k  Grand,  London. 


Molins  agaxnft  Werby. 


£rror  in  FaA 
and  in  Law  is 
4oubIei  but 
muftbe  fped* 
ally  demurred 

19. 

S.  C.  I  Sid.  94. 
1  Kcb.  %SS, 
388. 

Error  that  the 
Judge  was  not 
in  Court,  is 
againft  the 
Record,  and 
not  aflignable. 
Poft,  310,  311. 
1  Burr.  166. 
Stra.  8,  as.  7P, 
684. 

5  Com.  Dig* 
$01* 
Wils.  85* 


A  Judicial  Of- 
fice performed 
by  Deputy. 


ER  R  O  R  of  a  Judgment  in  the  Palace-Court,  held 
before  james  Duke  of  Ormond;  and  the  Error  af- 
ligned  was^  That  the  Duke  was  not  in  Courts  (the 
Court  being  held  before  one  IVynne  his  Deputy,  ac- 
cording to  the  Grant.)  Second  Error,  That  the  Judg- 
ment was  given  for  the  Plaintiff*,  where  it  ought  to  have 
been  for  the  Defendant.  Whereupon  the  Defendant 
demurred ;  and  How  for  the  Plaintitf  it  was  faid.  That 
the  Affignmcnt  of  the  Error  is  double,  the  firft  being 
Error  in  FaS,  the  fecond  Error  in  Law ;  and  Error  in 
Fa6l  and  in  Law  cannot  be  affigned  on  one  Writ :  But 
as  to  to  the  firf^,  it  was  faid.  That  it  is  not  affignable, 
being  contrary  to  the  Record.  And  as  to  the  fecond> 
it  was  faid,  That  he  ought  to  have  demurred  for  the 
Doublenefs,  otherwife  he  Ihall  not  have  Advantage 
thereof  on  a  general  Demurrer :  1  o  both  which  the 
Court  agreed ;  and  it  being  moved  again,  the  Court 
held  the  fame  Opinion  in  both  the  faid  Points ;  And 
then  it  was  touched,.  That  a  judicial  Place  to  hold  a 
Court  by  Deputy  cannot  be,  and  fo  held  Fojler,  Chief 
Jui^ice,  and  Twyfden.  But  H^'yndkam  held  otherwife, 
and  faid.  That  many  Recorders  are  made  to  hold 
Court,  ^c.  by  themfelves  br  Deputies.;  and  fo  faid 
Wylde  at  the  Bar,  and  that  he  fo  held  his  Place  of  Re- 
corder of  London  at  that  Time.  Fofitr  faid.  That  is 
by  the  Cuftom  of  London :  But  furely  many  other  Re- 
corders hold  their  Couits  by  Deputies ;  fo  docs  the  Re- 
corder q{  Northamfton,  which  is  the  Earl  oi  Manchejler^ 

and 
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and  holds  the  Courts  hj  his  Deputy  TTarvy  at  this  Time* 
And  the  Steward  of  the  Borough-Court  of  Souihwark 
holds  it  by  Deputy. 


♦  TeffUm  agiiuft  A/fi^.  •  P-  77 

DEBT  on  an  Obligation,  conditioned  to  pay  t/.  obiigitioa 
by  2s.  a  Week  till  the  '^h  were  paid,  and  if  he  conditioned  to 
failed  of  the  Payment  of  the  U.  at  any  of  the  Days  S^hefiiii  tobe 
wherein  it  ought  to  be  paid,  the  Obligation  to  be  void,  void. 
or  elfe  to  remain  in  full  Force.    The  Deftndant  pleads,  ^^^  *  *»**• 
That  he  did  not  pay  2s.  on  one  of  the  Days  wherein  it  Ravm.  27.  68. 
ought  to  be  paid.     The  Plaintiff  demurs,  and"  it  was  ar-  1  Keb.  356. 
gued  by  Pawlet,  That  wheieas  by  the  firft  i  art  of  the  J'p^^vVa^?* 
Condition  he  is  to  pay  7/.  by  is.  a  Week  ;    the  latter  Vidauu-  $. 
Pait,  tiiat  if  he  docs  not  pay  the  2s.  at  any  of  the  Days,  "v.  r  Si  .  105, 
is  repugnant  and  void,  for  it  appears  plainly  by  the  for-  \  Kc!^f  411. 
n&er  Part,  That  the  Intent  was  to  have  the  Mdney  paid ;  %  Keb.  623.* 
and  cited  3  Cro.  780.    A Ifo  by  his  Plea  he  hath  con    ^J^^l***^* 
feflcd  that  the  Money  ought  to  be  paid,  when  he  fays,  }  siuni65, 
that  he  did  not  pay  on  one  of  the  Days  v  herein  it  ought  66. 
to   have  been   paid.     PVyndham,    Juftice,    held,  That  »"«»on^^. 
either  all  the  Condition  is  void  for  Repugnancy,  and  vide  i  Roll. 
then  the  Obligation  is  (ingle  and  without  a  Comlit  on,  i^br.4i9- ^* 
or  elfe  the  firft  Part  of  the  Condition  b  good,  and  the  |0»nv*7-  F*- 
latter  Part  is  void  for  the  Repugnancy.    But  it  was  ad-  iwoovTsCodv. 
journed  :  And  afterwards  the  fame  Teim  it  being  moved  S>»- 
again,  the  Court  held.  That  the  Condition  (hould  be  ^^^'otVis.' 
taken  diftributively,  by  referring  Particulars  toPaiti 
culai-s,  viz.     That  if  he  paid  the  rl   the  Obligation  aDanv.23. 
ihould  be  void ;  but  if  he  failed  of  paying  the  zi.  at 
any  of  the  Dajrs,  it  (hould  be  in  full  force;  to  which 
the  reft  agreed  ;    for  the  Obligation  (hall  not  be  of  no  %  Show.  id. 
EfficA,  if  by  any  Means  it  may  be  made  good. 


Baffett  againft  Lewis* 

ERROR  of  a  Judgment  in  a  i^uare  Tmpedit,  in  a  Leafe  to 
fFales,  where  the  Plaintiff  being  Nonfuit,  the  De-  commence  af- 
fcadant  n..dc  Title  to  have  a  Writ  to  the  Bifljop,  vh.  ^;^^^:^,i 
That  the  Dean  and  Chapter  of  St«  H*  were  ieized,  and  there  \vMg  no 
Part.  I.  6  preientcd  fuch  Lcafe. 


8.  C.  1  Keb. 

360. 

Vide  poft,  !i34. 

1  SaunU.  1S3. 


•P.  78 
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prefented  y.'5.  and  granted  the  Advowfon  for  Years  to 
Richard  Wiiliamsy  from  the  Time  that  the  Advowfoa 
then  granted  lliould  determine;  and  it  wasaffigned  for 
Error,  That  it  was  not  known  when  the  Advowfon 
granted  did  determine,  and  therefore  the  Advowfon 
granted  to  Williams  iof  Year5>.  Mfas  void  for  the  Incer- 
taimy  *  when  it  fhould  commence.  Whereto  it  was 
anfwered  hy,4l^yny  I'hat  then  the  Grant  to  WillUms 
ihall  coromtnce  immediately  at  the  Time  of  the  Grf  nt : 
To  wljicb  the  Court  agreed,  and  afBrmed  the  Judg^ 
ment.         •       j 

NoU^  Tht  Plaintiff  in  the  Square  Impedlt,  had  aver-t 
led,  1  hat  there  was  not  any  Grant  /;i  effe  at  the  Time 
of  the  Grant  to  Wiiil^ms ;  But  the  Court  held  the 
Gvant  to  be  good  withput  the  Aia  thereof* 


tion  of  Goodi 
in  diver*  Pe-  . 
culiars.beloQKt 
to  the  Metro- 
ix>1  itaDk 
V.  1  Si4<  99« 
Hard.  216. 
3  LepD.  (55*  ! 
Gro.  JU.  457* 


IT  was  heW by  Twyfden'znA  Wyndhamy  Juftices>  That 
where  a  Man  dies  InteAate,  having  Landa  m  divers 
Peculiars,  that  the  granting  of  the  AdminiftratioB  doc(» 
not  belong  to  the  Ordinal y  of  the  Diocefs,  but  to  the 
Metropolitan  of  the  Province,  for  they  are  excepted 
from  the  Ordinary's  Jurifcfiflion. 

1  R.Q1.  Ab.  9o8>  909.    3  Lev.  86.    GUb.  on  Wills  422* 


P^kr  againft  Yaleman* 


Bounds  ofVills 
triable  by  the 
Scclefiaftical 
Courts,  ^ut  not 
of  Pariftxes. 
I  Sid.  89. 
I  Kcb.  369. 
V.  %  Lev.  103, 
143.    4  Mod. 
157.  U8. 
1  Mod.  «5X« 
3  Mod.  2}7« 


A  PROHIBITION  was  prayed  for  that  the  Bounds 
of  two  Vills,  viz.  D.  and  S.  in  the  Parifh  of 
Abingdoriy  'were  in  C^ueftion,  viz.  the  one  claimed  the 
Tithes  in  Queftion,  as  lying  in  the  Vill  of  D.  and  the 
other  claimed  them  as  lying  in  the  Vill  of  5.  within 
the  fame  Parifh  :  fiu;  the  Prohibition  was  denied  by  the 
whole  Court ;  for  tho'  the  Bounds  of  a  Pariflj  are  not 
triable  in  the  Eccleiiaftical  Court,  yet  the  Bounds  of 
Vills  in  the  fame  Parifh  are  tiiable  there. 


Coniert 
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Coniers  againft  Smiihe. 

ERROR  of  Judgment  in  an  Aflion  of  Covenant  in  Breach  amgn- 
Durham^  where  the  A6lion  was  bioucht  on  a  Leafe  J^*J^^*^^^^^ 

r  '      xr  I     1       T     n-  i  Lcffje  uid  not 

for  twenty-one  Years,  and  the  Lefiee  covenanted  to  pay  p^y  tj^g  ^^^^ 

20/.  yearly  by  equal  Portions  at  Michaelmas  and  Lady^  due  41  the  faid 

Dayy  andaffigned  a  Breach,  That  he  did  not  pay  the  Jj^'Ij^^^"^ 

Rent   due  at   the  aforefaid  feveial   Feafls  during  the  x^rm^ 

*  Term  aforefaid,  and  Judgment  was  by  Default,  and     *  p,   'y^ 

a  Writ  of  Inquiry  of  Damages;    and  then  Judgment 

Sluod  recuperet y  and   the  Error   afligned  by  Aleyn  W2  8, 

That  the  Breach  was  not  well  alFgned,  but  he  ought  to 

have  afligned  the  Breach  particularly  ;  for  which  Caufe 

(he  faid)  it  waj  erroneous:    But  after  feveral  Debates 

the  Judgment  was  affirmed  in  Hillary  Teim  following, 

and  adjudged   that  the  Breach  was  well  ail^gned,  for 

perhaps  it  was  never  paid  at  any  of  the  Days. 


Wifeman  againft  Cotfon. 

ON  a  Trial  at  Bar  in  a  feigned  lifue,  direfled  out  of  J'^,^^i?^s*" 
Chancery:    The  Queftion  was,  If  the  Lands  in  of  ptriiamtnt, 
C^eRion  having  been  Gavelkind,  and  difgavelled  by  yet  the  Cuftoin 
A«  of  Parliament  in  the  Time  of  Edward  the  Sixth  are  J^^^^"'^^  '*^" 
that  notwithftandingdcvifable?  And  the  Cafe  M-as  found  s.  c.Kaym. 
Specially,  That    Roper  being  feized  of  the  Lands  in  59.  7^- 
Queftion,  which  were  then   Gavelkind  and  departihle,  ^vX'^hJ^^' 
It  was  on  his  ret'tion  enacted  by  Parliament,  That  his  3^,492,  505. 
Xands  fhould  be  difgavelled  to  all  Intents  and  Purpofes,  ***r(i.  325. 
and   dcfcendible   as  Lands  at  Common  Law,  to  the  vrtel «^ 'tIaS* 
ridcft  Son  only  :  And  it  was  obje^led,  That  the  Cuftom  Style  476. 
to  devifr,  is  a  Cuftom  of  Gavelkind,  and  that  by  dif-  CoLUt.  175. 
gavelling  the  Land,  the  Cuftom  of  Deviling  is  as  well  Knym/5J',  59, 
taken  away  as  the  Cuftom  of  Partibility ;  for  it  is  a  Cuf-  riard.  sW« 
torn  incident  to  Gavelkind;  and  cited  the  Statute  of  the 
Cuftoms  of  Kent,  13  E.    and  4  £.  i.    Com*  Banco,  Rot. 
%,  Fitz.     Aid,  1Z9,    144.     Raft,  Entries  Dower  Demand 
6.    2  iS*.  4.  iq.     5  jff-  4.  8.     Mich.  16  Jac,  Com,  Barico 
Rot.  3063,  Mich.  21  Car.  i.    -Ro/.  49T.  F*  N.  B.  195. 
^c.     And  that  all  their  Cuftoms,  to  devife^  to  have 

G  2  DoM-er, 
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Dower,  to  lofe  Dower,  to  be  Tenant  hy  the  Cdrtef^, 
&c.  are  included  ip  the  Cuftom  of  Gavelkini'i;  fo  that 
by  the  pleading  of  Gavelkind,  it  is  fuScient^  without 

S leading  of  any  {^uch  particular  Cuftoms,  to  devife,  to 
ave  Dower,  &c.  Alfo  ly  the  Words  df  the  A61,  the 
Lands' are  not  oftly  io  be  difgairelledy  but  t6  be  fo  to  all 
Intents  and  Purfofesy  by  which  Words  all  the  particular 
Cuftoms  arc  taken  away,  if  they  had  not  bee  n  fo  by  the 
general  Words  before.  But  after  two  feveral  Arguments 
at  the  Bar,  it  was  afterwards  in -fffl/^r  Term,  i^Cat. 
^  P.-So     2.  adjudged.  That  *  by  this  Aft  ot  difgaCveHihg,   tlie 
Gavelkind.        Cuftom  of  Devifing  was  not  taken  away ;  for  by  hofler, 
^it  ^  ^*^"  ^^'  Twyfien  and  MalleU,  it  is  a  mere  collateral  Cuftom,  and 
asid..i54.        rto  part  of  the  Cuftom  of  Gavelkind;    and  it  is  not 
Cro.  Car.  562.   cnough  in  Pleading,  to  fay  that  the  Lands  aie  Gavel- 
a  DMv?44i^*  kind,  without  pleading  the  Cuftom  to  devife,  which 
Hard. 3«5.        proves  it  a  meer  collateral  Cuftom  to  Gavelkind;  and 
although  the  Words  of  the  Aft  are.  That  it /hall  be  dif- 
gavetted  to  all  Intents  and  PurfoJeSy  yet  the  Words  fub- 
iequent  are,  and  Jhall  defcend  as  Lafids  at  Common  Lav/^ 
which  reftrairs  the  foregoing  general  Words  by  this 
particular  cornel uiion,  according  to  8  Co,   1-54.  b.     Ta* 
which  IVyndham  alfo  agreed,  but  he  held  it  to  be  a 
Cnftom  of  Gavelkind.     But  they  all  agreed.  That  the 
Aft  being  made  upon  Rofer's  Petition,  apd  it  being  a 
Privilege  at  Common  Law  to  devife  Lands,  if  could  not 
be  fuppofed  that  he  petitioned  to  deftroy  a  Privilege  of 
devifing  which  he  had  by  the  Cuftom  of  Kent^  but  only 
To  take  away  the  partibility  of  the  Eflate,   whereby 
Biany  Families  by  a  Divifion  of  their  Eftatcs,  wei'e  re- 
duced to  a  more  inferior  Degree :  And  all  agreed.  That 
the  Cuftom  to  devife,  remained  notwithftandingthe  A68 
for  difgavelling,  and  gave  Judgment  actordingly. 


DaHin  againft  D0ie. 

jLmr  tiTigned  Tp  R  R  O  R  of  a  Judgment  in  Ejeftment,  That  the 
^^*^**!S?!1?'  P-*  Plaintiff  was  dead  before  the  Judgment  giveiK 
jfdicntT"  Pl^  by  Attorney,  That  he  was  livinc  at  the  Time  of 
s.  c.  I  Sid.  93*  the  Judgment,and  iSue  thereon  and  Verdift  found  that 
'*K  b.^^68  ^^  ^^  dead.  It  was  objefted  by  Aleyn^  That  the  Judg- 
175,* 41I.  '  '^^nt  ou^it  not  to  be  rcverfed,  but  a  Scire  Facias  (to  go) 
againft  the  Executors  of  the  Plaintiff;  for  now  it  ap- 

pearsj 
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pears,  Thajt  the  Auorncy  who  pleaded  that  he  was 
luring,  did  it  without  Authority;  for  he  could  not  be 
Attorney  to  a  dead  Mai).  But  a  Cafe  was  cixed  ift 
Rajialz  Entiiesy  Tit.  Brief,  Divi/ion  Mori,  where  fuch 
Pleading  is  as  here.  And  faid  by  the  Court,  That  it 
was  not  known  to  the  Court  when  the  Plea  was  plead- 
ed but  that  the  Party  was  alive,  and  tbcref oec  the  Court 
could  not  deny  to  receive  the  Plea;  and  now  though  it 
appears  by  the  Verdifl,  that  he  who  pleaded  it  could 
not  be  Attorney,  yet  by  the  *  fame  Verdift  it  appears  *  P.  8 1 
alfo  that  the  Plaintiff  was  dead,  and  therefore  by  ^c 
Opinion  of  Maliett,  Tv/yfden  and  WyndhAm^  the  Judg-- 
in<-nt  was  reverfed,  Fofier  Chief  Juftice,  being  of  a  con- 
trary Opinion,  becaufc  though  it  appears  by  the  Verdift 
that  the  Plaintiff  was  dead,  yet  it  docs  not  legally  fo 
appear,  the  Verdift  itfelf  not  being  legally  obtai,xjtdf 


Mole  againil  Wallis^  or  Bold  againil  Warren. 

COVENANT  on  an  Indenture  of  Apprenticefhip  to  Matter pleadMl 

fcrve  him  feven  Years  which  he  had  not  doae,  but  "  «^  Commoa 

departed:  The  Defendant  pleads  Infancy,  the  Plaintiff  b^^afn^'^aiaed 

replies  the  Cuftom  of  Ltrndtn,  for  Infants  to  bind  them*  by  a  Cuftom. 

felves  Apprentices  j  the  Defendant  demurs ;   And  whe-  ^.^  Rayni-6o. 

ther  this  was  a  Departure  ?  was  the  Queftion*    And  j  Kcb*  $W*' 

JVyffdhtui^  and  Fojicr  Chief  Juftice  at  one  Time  feemed  469.  si^. ' 

that  it  was  not,  it  being  laid  in  London^  where  the  ^^''^  *  ^^' 

Guftom  is  known ;   and -^^^^  cited  a  Cafe,  where  In-  VideCo. 

fancy  being  pleaded  to  a  Feoffment,  the  Plaintiff  replied  I**"-  ?3^ 

the  Caftom  of  Gavelkind  in  Kent,  That  an  Infant  might  "Neifonf 

make  a  Feoffment  at  fifteen,  and  the  ASion  being  laid  Lutw.  460. 

in  Kint,  it  was  refolved  to  be  good  :  Tvjyfden  and  Mai-  ^  ^^  *>* 

lift  on  the  contrary  faid.  That  which  is  pleaded  gene-  *^' 
rally  as  the  Common  Law,  cannot  be  maintained  by  a 

Cnftooi,  but  is  a  Departure,  and  cited  Tel,   14.  Plotvdt  Departure, 

Com.  105.  Mich.  6  W.  ?•  ^/.  4.  HiH.  ai  H.  n^jl*  29.  ^**^'*^- 

a  Ore?.  494.    Hutu  63,  64.    But  they  agreed.  That  if  putoncSttr. 

one  pleads  a  Statute,  and  the  other  fays  that  it  is  re-  tute  may  be 

Sealed/  the  other  may  fay  that  it  is  revived  by  another  J^"^"^  ^ 
tatute;  or  if  a  Man  pleads  a  Statute,  and  the  other 
fays  that  it  was  to  continue  but  till  fuch  a  Time,  which 
is  expired^  the  other  may  fay,  That  the  fi^ft  Sutute  waa 
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afterwards  made  perpetual,  becaufe  it  is  only  a  forti- 
fying of  the  firft  Matter.  And  \n  Hillary  Term  follow- 
ing, the  Party  (PlaintiflF)  prs^yed  Leave  to  difcontinue* 


*  P.  82 


Words,  one 
told  .lie  th.it 
he  carried  fuch 
a  ocic  to  Gaol 
for  Felony, 
where  no  Bod^ 

tOl.lUiiTl  lo. 

S.  C.  1  Kb. 
344,  35S.  377- 
I  Com.  Di '. 
i8z    187. 
4  rtac.  Abr. 
509. 


Words  lai-^l  to 
be  fpoken  ma- 
licioufly,  when 
fpoken  /or 
Grief. 


♦  Crmvford  againft  MiddUioui 

CASE  for  that  tliexDeferidant,  carrying  cnc  Wood- 
Jord  to  Lincoln  Gaol  for  Felonyi  whtn  became  to 
LiiiCiht,  falfely  and  malicioufly  faid  of  the  Plaintiff, 
'J  Jiat  ^e  met  one  upo  1  the  Road,  who  faid  to  him^ 
Whdty  are  you  carrying  Woodford  to  Gaol  f'  I JJiall  follow 
youjhoftiy^  and  bring  with  me  Hencage  Ciauford  (the 
I'lu.ntiff)  for  flealing  a  Mare.  After  Veidi6t  for  the 
Plaintiif  on  Iflue  Not  guilty,  it  was  moved  in  Arreft  of 
Judgmtnt.  Hrfly  That  the  Words  arc  not  adlionable, 
not  Lemg  any  dire6t  Affirmative  that  the  Plaintiff  had 
flole  a  Mare;  and  citid  Eob.  177.  Steward  agstinft 
Jbfliopf  He  is  in  Warwick  Gaol  ,  or  Jl eating  cf  a  Mare  i 
aujudged  not  aihonalle  for  that.  R.afon.  But  to  this 
it  was  anfweied,  That  it  was  adjudged  i  Cr<?.  195..  %. 
Cro.  154,  24-,  736.  contraiy  to  that  in  Hobart,  And 
fo  held  all  the  Court  here  (except  Malktt)  That  the 
Words  are  a6H<  nable  :  And  the  Court  now  queftioned, 
whether  the  Cafe  in  Hobart  were  Law  gr  not  ?  Then  it 
was  moved,  that  it  is  not  faid  in  the  Declaration,  That 
in  Truth  no  Body  met  him  upon  the  Road,  and  fo  fpoke 

•  to  him  ;  whereto  it  was  anfwered.  by  Aleyn^  and  agreed 
by  Twyfdeny  '  hat  it  being  laid  to  be  fallly  and  mallei* 
ouily,  and  fo  fcund  ;  it  is  a  Proof  that  no  Body  faid  fo 
to  him.  But  Fojler,  M'yndham  and  Milieu  were  againfl 
this,  and  held  the  Declaration  ill  for  want  of  the  Aver- 
m'Mit,  that  in  I'uith  no  Body  faid  fo  to  him;  For  that 
had  bc\n  travcrfable,  and  the  Defendant  might  have 
pleaded  thereto  that  another  fo  told:him;  and  fo  put 
the  Plaintiff  to  bring  the  Aflion  againft  fuch  other;  and 
"they  garc  a  Rule,  That  the  Plaintiif  fhould  take  nothing 
by  his  Bill.  In  this  Cafe  Tzuyfden  mentioned  a  Cafe 
tried  Uc f ore  Hobart y  which  he  himfelf  heard  ;  where  the 
Plaintiff  brought  an  Action' againft  one,  for  falfly  and 
malicioufly  faying  of  him,  Thot  he  heard  he  was  hanged 

for  flealing  of  an  Horfe ;  and  on  the  Evidence  it  appear- 
ed, that  the  Words  were  fpoken  in  Grief  and  Sorrow 

for 
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for  t^  News;  and  Hohart  caufed  the  Plaintiflf  to  be  ncn- 
fuit,  lor  it  was  not  maliciuully ;  which  all  the  v^uuit 
here  agreed  to  be  done  accoraiiig  to  Law. 


♦  Nicholas  againft  PuUin,     Vide  iofrt.  ♦  P.  V3 

C)VENaHT,   and  declares.  That  the  Defendant  One  pleads  a» 
leafed  to  hini  fuch  Lands,  and  covenanted  to  lave  ii-xecut.oii 
Vim  harmlcfs  againft  all  Suits,  Eviflions  or  Expullions.  TijT*"^^*. 
The  Defendant  pleads.  That  y.  5-  outed  him  ty  an  s.  c.  i  Kcb. 
H^Aert  Jscias.foJf'eJ/tongm.     The. Plaintiff  demurs,  anu  379- 380  41 3* 
the  Plea  was  ruled  by  the  Court  to  be  ill  for  two  Caufes;  eviac"  wim* 
^.  For  that  he  pleads  an  Expulfibn  by  an  Lxeciition,  out  fhcrwing 
without  fhewing  any  Judgmentv.He  ought  to  have  faidj  ^^^^ll^  ^1^^ 
That  y.  «S.  brought  an  Ejp6lment  whereupon  were  fuch.  715.*^ 
J^roccedingSf  and  that  it  was  adjudged  he  piQuld  re-  5  Com.  d'y^ 
cover,  and  thereupon  ilfued  \\\^Haherf facias frjjfffiorttm 9  Tcrm^'p^p. 


£^r.     idly*  He  ought  to  have  fhewn  that  J-  *b.  had  a  c  b.  275. 
legal  Title  before  the  Lcafe  on  which  he  ^  rought  his  ^  Term.  Kep, 
Aftion,  for  the  Covenant   only  extends  to  Expulfions  v^Ue  poft>  3<n, 
upon  an  elder  Right :    And.  perhaps  in  this  Cafe  J.  S.  312. 
might  recover  by  virtue  of  a  Leafe  made  to  him  by  the 
Plaintiff  himfflf. 


Pul/img^antt  Nichola$.    Vide  fupra. 

DEBT  on  an  Obligation  to  perform  Covenants  in  ANegativo 
an  Indenture  of  Leafe  made  by  the  Plaintiff  to  the  ^^^l^^^,;,^^^,^ 
Defendant,  whereby  the  Detendant  covenanted  that  he  ,  com.  Dig, 
would  not  deliver  the  Poffeffion  to  any  but  the  Lelfor,  or  33« 
to  fuch  Perfons  as  fliould  lavpfully  evia  him-     The  ^^***  ^*^' 
Defendant  pleads.  That  he  did  not  deliver  the  Poffef- 
fion to  any  but  fuch  as  lawfully  evi6ted  him.     Where- 
upon the  Plaintiff  demurs;  and   it  was  obj^N^^ed,  That 
the  Plea  was  ill,  and  a  Negative  pregnant ;  that  he  ought 
to  have  faid,  that  fuch  a  one   lawfully  evifled  him,  to 
whom  he  delivered  the  Poffeffion,  or  that  he  did  not 
deliver  the  Poffeffion  to  any  :    But  for  the  Defendant  it 
was  faid,  That  the  Plaintiff  had  not  affigned  any  Breach, 
and  therefore  could  have  no  Judgment;  for  it  was  faid 
\>y  them,  Tha{  he  ought  to  have  replied  and  affigned  a 

Breach  \ 
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Plea  ill,  the 
Plaintiff  de- 
mirs  withoat 
nflipins  mty 
BreaciL 


Breach;  whereto  it  was  faid  for  the  Plaintiff,  That 
he  *  having  pleaded  an  ill  Plea,  had  neceffitatcd  the 
I  laintiff  to  put  himfelf  in  Judgment  of  the  Cour^upon 
the  Plea;  and  cited'  T^h.  78,  ijij  153.  And  IVytd- 
ham  held  the  Plea  ill,  for  it  was  in  the  Conufance  of  the 
Defendant,  whether  he  had  delivered  the  Poffeffion  to 
any  or  not,  and  for  what  Caufes,  and  therefore  he 
ought  to  iTiew  it. "  Twrfden  on  the  contiaiy  (fftid).  The 
Plea  was  purfuant  to  tne  Words  of  the  Covenant,  and 
therefore  uifficient ;  and  that  the  P  aintlff  ought  to  have 
replied,  that  he  had  delivered  it  to  fuch  a  one  and 
ihewn  a  Breach.  And  afterwards  in  Michaelmas  Term 
following,  it  was  argued  again ;  and  then  for  the  Plain- 
tiff was  cited  2  Cro.  559/560.  That  the  Plea  was  not 
good.  But  now  all  the  Court  held  the  Plea  purfuing 
the  Words  of •  the  Covenant^  good,  being  in  the  Nega- 
tive; and  that  the  Plaintiff  ought  to  have  replied  and 
affigned  a  Breach  ;  which  not  having  done,  he  could  not 
have  Judgmeiit,  and  therefore  they  gave  judgment 
agaiuft  him* 


'  Whera  one  is 
compellable  to 
take  an  Ap- 
prentice- 
Kaym.  65,  67. 
Blackburn's 
Cafes  18,  19. 
Vide  6  Mdd. 
164. 
2  Stni.  1266. 

1  Salk.  66, 

2  Salk.  491. 


The  ISng  againft  GHlifer. 

T  T  was  moved  by  Aleyn  to  quafli  an  Order  of  the 
Juftices  of  Peace  of  the  County  of  Dftiy,  for  con|- 
pelling  a  Man  a^ainff  his  Will  tv  take  an  Apprentice  oa 
the  Stat.  43  EL  c,  %.  Firfl,  For  the  Order  does  not 
fay  it  was  a  poor  Child.  cu//y.  It  is  not  (hewn  what 
Trade  the  Defendant  ufed,  Huibandman  or  what.  3<tfy, 
Foi  the  Matter,  the  Juftices  bad  not  Power  to  cpmpd 
a  Mail  to  take  whom  they  woqld  to  be  Appi^ntice,  tor 
^>  they  might  impofe  upon  me  my  mortal  Enemy;  and 
of  this  Opinion,  he  (aid,  were  jb*-amfton  and  Rolie  in 
their  Times,  and  fo  vas  Twyfden  qow.  But  Fofier^ 
Mallett  and  JVyndham  on  thf  contrary  faid,  Injuftice  was 
not  to  be  fuppofed  in  the  Juftices,  and  as  the  Statute 
obliged  the  Juftices  to  put  our  Children  Apprentices, fa 
it  obliged  the  Matters  to  receive  them;  and  they  confirm- 
ed the  Order,  and  directed  an  Information  on  which 
jhey  would  deliver  their  Opinions  more  at  large,  when 
It  appeared  what  the  Defendant  {lad  to  fay  for  his  px- 
cufe. 
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*  Houfc  againft  Launder. 

DEP  T  on  Obligation  to  ftand  %o  an  AvraH  :  The 
Defendant  pleads  no  Award  :  The  P^intlff  I'C- 
plies,  apd  Ihews  an  Award  and  a  Breach.  The  Defen- 
dant rejoins.  That  a  new  Caufe  of  Aflion  arofe  after 
tBe  Submiffion,  and  before  the  Awaid>  and  they  award- 
ed mutual  Releafes  to  be  made  at  the  Time  of  the  Award 
made,  and  nothing  further  is  awarded  en  one  Side  but 
the  Releafe,  and  fo  the  Award  was  void ;  on  which  the 
Plaintiff  demurred,  and  it  was  adjudged  for  him,  for 
the  Rejoinder  is  a  Departure ;  for  when  he  pleads  no 
Avardy  it  ihali  be  intended  no  Award  at  all  ^  and  then 
to  fhew.and  confefs  an  Award  in  Fa61,  but  (faying), that 
it  is  ¥oid  in  Law  is  a  Departure ;  and  they  cited  Ruglrs. 
againft  IViikcrly^  Trin.  1 5  Car.  2.  B.  R.  Rot.  604.  as 
fo  adjudged,  and  the  like  between  Dean  and  IJhamy  the 
following  Term  adjudged. 
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Plea  of  no 
Award«  Re- 
joinder, a  voii 
Awarvl,  is  a, 
Departure. 
S.  C  I  Keb. 

414- 

V.  zSaund.  34, 

189. 

M'  Lutw.  117, 

H4. 

Ante  81. 

Similar  cafe 
ad'tudged  Hill. 
16  &  I'^C  %. 
B.  R.  inter 
Mr-rgan  &  Min^ 
Pod.  197*  iSS- 


Lawjbn  agaiaft  WidJrington. 

DEBT  on  Obligation  to  pay  50/.  the  loth  of  ^a- 
nuary  next  enfuing  on  three  Months  warning:  '1  lie 
Defendant  pleads  the  A6iion  lay  not,  becaufe  the  De- 
fendant did  not  give  three  Months  warning  before  the 
loth  of  January  next  enfuing  the  fealing  of  the  Obliga- 
tion. The  Plaintitf  demurs ;  for  the  Money  being  to 
be  paid  on  a  ceitaln  Day  on  three  Months  waning,  the 
Defendant  is  to  give  the  warning  to  be  ready  to  receive 
it.  idly.  If  the  Plaintiff  is  to  give  the  Warning,  the 
Piea  cannot  be  but  in  Abatement,  becaufe  the  A6liou  is 
brought  before  the  Money  is  due  and  noiiin  Bar,  (for) 
fo  the  Money  would  be  loft ;  and  then  a  Pica  in  Al  ate- 
ment  commencing  or  concluding  in  Bar  is  ill ;  and  cited 
Bro.  Brief  Tf^  36  H.  6»  3  Cro.  102.  The  Couu  at  this 
time  thought  the  Warning  ought  to  be  given  by  the 
Plaintiff,  for  otherwife,  if  the  Defendant  would  never 
give  Warning,  the  Money  (hould  never  be  paid;  and  it 
was  adjourned.  But  afterwards  it  being  moved  again, 
the  Court  hcld^  That  it  (hall  be  taken  that  the  Obligor 

is 


Condition  t« 
pay  50.'.  the   * 

1  o\h  o(  Jantmry 
next  enfuing 
on  three 
Months  warjir 
ing. 

S.  C.  I  Keb- 
580.  41''- 
Kaym.  61  • 
Lut\r.  124- 

2  Danv.  68. 
Pl.8. 

V.Stil.24i- 
9H.  7,  17  29. 
%  Show.  pi.  8. 
6  Mod.  227f 
260,  261* 
Pod,  S«2' 
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*  P.  86  is  to  pay  the  *  Money  on  the  loth  of  January  next  en- 
fuing,  giving  the  Plaintiff  three  Months  warning  there- 
of; for  the  Words  ftiall  be  taken  the  moft  ftrongly 
againft  the  Obligor ;  and  they  ruled  Judgment  for  the 
Plaintiff,  unlefs'Caufe  were  (hewn  before  the  End  of 
the  Term. 


^Sufficiency  of 
the  hXiX  ukea 
by  me  Shcrift' 
is  not  tra- 
verfabl^. 
S.  C.  I  Sid.  ]^. 
Vide  Poli>2C9, 

aS4- 

1  Sid.  s84>838. 
I  Vent.  237. 
a  Lev.  103. 
X  Saund.  161^ 


Stat.  23  H.  6. 
a  general  law. 


Bentley  againft  Hare. 

CASE  for  an  Efcape  on  mcfnc  Procefs:  The  De- 
fendant pleads.  That  he  let  the  Prifoncr  go  on 
fufficient  Bail.  The  Plaintiff  demujFred,  and  it  was  arr 
gued,  Tba^  the  Plea  was  not  good,  becaufe  he  h^  laid 
no  Venue  where  he  took  the  Bail,  and  the  SuflScicncy^of 
the  Bail. is  traveif able.  But  by  the  Court,  the  Sufficir 
ency  of  the  Bail  taken  by  the  Sheriff  is  not  traverfable, 
foir  the  Bail  is  only  for  Security  of  the  Sheriff  to  fave 
him  againft  Amerciaments:  For  by  the  Stat.  23  H.  6.  he 
is  obliged  to  let  the  Party  to  Bail  by  fufficient  Mainper- 
nors ;  and  the  Statute  was  made  for  the  Eafe  of  the 
Subje<3  that  he  ihould  be  let  to  Bail,  which  Sheriff* 
had  refufed  to  do  before  the  Statute  :  But  then  the  Sta- 
tute provides  for  the  Security  of  the  Sheriff,  that  he 
Ihould  take  reafonable  Sureties,  and  yet  if  he  takes  one 
Surety  only,  it  has  been  adjudged  fuflScient.  And  Trvyf- 
den  faid.  That  it  was  held  by  RolU  and  G/yw,  when  they 
were  Chief  Juftice^  here,  that  the  Statute  23  H,  6.  was 
a  general  Law,  of  which  the  King's  Courts  ought  .to 
take  Notice  without  Pleading  of  it. 


A  fingle  Bill 
by  an  Infant 
forNecelTarieSf 
is  godd. 

5.  C  I  Kfb. 
3»Z,  416,  423- 
3  Danv.  768.  c. 
Vide  1  Roll.  ^ 

^29-  PJ-  3»  5. 

6,  and  7. 
Cro.  Jac.  494. 
Pod.  169. 


Rujfel  againft  Lee. 

DE  B  T  on  a  fingle  Bill :  The  Defendant  pleads  that 
the  Bill  was  made  by  him  when  within  Age  :  The 
Plaintiff  replies.  That  it  was  for  Victuals  and  neceffary 
Clothes  delivered  to  him,  and  fuitable  to  his  Quality. 
The  Defendant  demurs,  and  now  it  was  argued  for  him. 
That  the  Bill  was  void  as  well  as  an  Obligation;  but 
that  a  Contract  or  Promife  for  Neceffaries  was  good. 
%dlyy  It  is  not  averred  that  they  were  delivered  to  him  to 
his  own  Ufe,  z  Cr0.  Ives  againft  CA^^rr,  where  this  Ex- 

^eptioi^ 
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ception  is  allowed  good.  But  on  the  other  Side  it  was 
argued.  That  his  iingle  Bill  for  Neccffaries  is  good ; 
but  not  an  Obligation  with  a  Penalty ;  and  they  cited 
Co.  Lit.  172.  a  and  3  Cro.  920.  and  fo  held  the  Court ; 
and  to  the  2d  Exception,  =^  it  was  faid.  That  in  Pop- 
harns  Repoit  of  the  Cafe  of  Ives  and  Chejler  it  was  dif- 
allowed ;  and  fo  held  the  Court  here,  viz.  That  the 
Exception  was  not  good,  for  when  the  Things  are  de- 
livered to  him,  and  fuirable  to  his  C(uality,  it  cannot 
be  intended  but  that  they  were  for  his  own  Ufe,  and 
gave  Judgment  for  the  Flaintitf  Niji. 


Stra.  1 69,  69a, 
1083,  iioi. 
3  Com.  Dig. 
165. 

%  burr.  1717, 
1794. 
*    P.    87 

2  31.  Rep.  1325* 

3  Rac.  Abi . 

J  34  547.695. 

11  erni.Rv;p.4r« 

Moor  179. 

Cro.  Kl.  910, 

9'4o. 

Co.  lit.  if%. 


Jnonymus. 

ACTION  was  brought  on  the  Statute  5  EUz.  for  BarberaTrade 

ufing  the  Trade  of  a  Barber;    Twyfden  at  firft  ^;'^^'°  ^^*** 

doubted  whether  it  were  a  Trade  within  the  Statute-  329, '4H  ^%u 

But  at  length  all  agreed  that  it  is.  vide  «  Lev. 


FitZ' Harris  againft  Boiun. 

ERROR  of  a  Judgment  in  the  Palace  Court  in 
AJfumpjity  where  to  prove  the  Confideiationan  Ar- 
reft  was  to  be  proved  by  the  Plaintiff;  and  for  that  he 
did  not  produce  the  Writ,  the  defendant  demurred  on 
the  Evidence;  and  thereupon  Judgment  was  given  for 
the  JPlaintiff;  and  now  to  reverfe  the  Judgment  it  was 
faid  for  the  Plaintiff  in  Error,  That  the  King's  Writs 
are  Matters  of  Record,  and  are  not  to  be  proved  but 
by  themfelves ;  and  it  was  agreed  by  the  Court  that  the 
Writ  ought  to  have  been  produced  in  Evidence,  but  by 
the  Demurrer  it  is  confcffcd,  the  Arreft  being  Matter  of 
Fa6^,  though  it  be  to  be  proved  by  a  Matter  of  Record, 
and  the  Jury  might  of  their  own  Knowledge  know  that 
there  was  a  Writ,  Dyer  239.  Tlowd.  Com.  SchoIaJUca's 
Cafe.  And  by  the  Demurrer  on  the  Evidence,  all  Mat- 
ters of  Fa6l  are  confeffed  that  the  Jury  could  know  of 
their  own  Conufance;  and  the  Judgment  was  affirmed- 


Demarrcr  om 
the  Evidence 
cannot  be  for  a 
Thing  which 
the  Jury  may 
know  of  th^r 
own  Conu- 
fance. 

S  C.  I  Sid.  103, 
105 

I  Kcb.  450. 
See  I  Sid.  «83; 
Palm.  456. 
«  Danv.  174* 
Co.  Litt.  27. 
5  Co.  104. 
Bull.  N.  P. 
313- 


Anonymus, 
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Oa  a  Promifc 
againft  a  Pro- 
mife  there 
ilteds  no  Aver- 
ment. 
S.  C  I  Keb. 

333'  342* 
J  Sid.  270. 

Videaute3f9o> 
70;  87. 

*t^.  88 

Poft,  293. 
1  Da<^v.  4). 
pi.  IX. 
a  Lev.  33. 
«  Show.  319. 
V^.Je  1  Si  1.270, 
Cro.  Jac.  116. 
Ketl*  88.  8^ 
Burr.  277,278. 
3  dac  iAbr.35* 


Anonymm. 

ASSUMPSIT,  where  the  Plaintiff  had  agreed  to 
take  the  Son  of  the  Defendant  Apprentice ;  the  De- 
fendant promifed  to  give  a  Bond  to  pay  to  the  Plaintiff 
40/.  and  the  Hlaintiti  fays,  that  he  had  accepted  the  Son 
into  his  Service  as  Apprentice ;  laind  the  Defendant  had 
not  given  Bond  to  pay  the  40/.  After  Vcrdift  for  the 
Plaintiff  onlffue  NtmAffump^iy  it  was  moved  in  Arreft 
of  Judgment,  *  That  it  is  not  faid  that  the  Son  was. 
bound  Apprentice,  but  (only)  that  he  had  received  him 
into  his  Service  as  Apprentice,  and  this  he  might  do  and 
turn  him  out  of  doors  the  pext  Day;  but  it  was  not 
allowed,  for  the  Agreement  to  take  him  Apprentice,  is 
a  Promife  whereon  the  Defendant  might  have  his  Adioq; 
and  fo  it  b  a  Promife  againff  a  Promife,  and  n'^eds  no 
Averment.  Secondly^  (urged)  That  it  is  not  alledged  of 
what  Sum  the  Obligation  ihpuld  be :  This  was  alfo  dif- 
allowcd,  for  a  Contrad  or  Covenant  to  give  Bond  for 
the  Payment  of  Mon^y^  is  to  be  intended  of  double  the 
Sum ;  but  an  Award  to  give  a  Bond,  without  mention- 
ing the  Sum  for  the  Payment  pf  20/.  b  not  good;  foy 
the  Arbitratoi*s  are  to  make  an  End  of  all. 


Covenant  with 

a  Pr»vifi,  the 

Plaintiff  need 

not  ihew  more 

than  the  Co* 

venant. 

S.  C.  Raym. 

65. 

1  Keb.  424, 

42«. 


Elliott  againft  Blake. 

COVENANT  and  declares.  That  the  Defendant  co- 
venanted to  deliver  to  him  1500  Meafures  of  Salt-; 
Petre  before  fuch  a  Day,  and  that  he  had  not  done  it ; 
the  Defendant  demands  Oyer  of  the  Deed,  wherein  the 
Covenant  was  as  before  faid ;  Provided^  That  if  any 
Mifchance  happen  by  Fire  or  Water  to  difable  him,  that 
he  ihould  be  excufed ;  and  pleads  that  he  was  difabled 
by  Accident  of  Fire ;  Itfiie  thereupon,  and  Verdi61  for 
tlie  Plaintiff:  And  it  was  moved  in  Arreft  of  Judgment^ 
That  there  was  a  Variance  between  the  Deed  on  which 
he  declared,  and  that  produced  in  Court;  for  the  one 
b  abfolute  and  the  other  conditional.  But  Judgment 
W4S  given  for  the  Plaintiff,  for  he  need  not  declare  on 
more  of  the  Deed  than  the  Covenant,  and  it  is  on  the 
Defendant's  Part  to  fhew  the  Provifo,  which  goes  byway 
of  Defejifancc  of  the  Covenants. 

Tcm* 


(    ^9    ) 


Term*  Sanft.  HilL 


ANNO 
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A' 


Keal  againft  DcuQon. 

CTION  brought  here  for  Words  fpoken  at  Wif^  Conusance  of 
u  bich'ixx  the  lfle\)f  Ely,  the  Defendant  imparls,  JJc*',gi^j, 
and  afterwards  Turner  for  the  Bifhop  of  Ely,  came  and  ,03.*  '•  ' 
demanded  Conufance  of  the  Plea,  and  produced  the  Vide  Mo.  249, 
Bifhop's  Chatter,  whereby  he  had  Conufance  of  Pleas  ^^^  g^  g 
granted  to  him,  and  a  Letter  of  Attorney  to  make  the  i  sid.  283. 
Demand  :  But  Twyjden  Juftice  faid,  Conuzance  was  not  Palm.  456. 

?antable  after  Imparlance :  To  which  Turner  replied,  S^Benh^iss?" 
he  Party  himfelf  cannot  plead  to  the  JurifdiAion  af-  1  Mod.  164. 
ter  Imparlance,  becaufe  by  the  Imparlance  he  had  ad-  *,^"y*  ^^' 
mitted  the  Jurifdiftion,  but  the  BiOiop  who  is  a  Stranger  ^ "  ^*     *'^ 
might  demand  it  at  any  Time;  and  he  cited  40  E.  3.  i. 
c*  II  i/.  4.  41.  h  43.  b.    Mich.  6  H.  7.^/.  6*   Mich.  9 
/y.  7.  fL  6.  Trin.  6  H.  7.  fU  17.     And  to  this  Opinion 
Juftice  Wyndham  inclined,  but  it  was  adjourned  :  (This 
Cafe  was  between  Neal  and  Deu6lon.)    And  Note,  In 
Bajler  Term,  18  Car.  %.  B.  R.  Conufance  was  demand- 
ed in  another  Cafe ;  and  then  it  was  held  by  the  Court, 
That  the  Warrant  of  Attorney  for  demanding  the  Co- 
nuzance, ought  to  be  filed  in  Court.     And  former  Al- 
lowances of  the  Conuzance  were  (hewn,  anil  there  were 
cited  I  -ff.  7.    Rot.  107.  Raft.  Ent.  128.     Hill.  21   E. 
3.  Rot^  21.  R<^Jl'  Ent.  130.  35  H,  6.  54.     Itfeems  the 

Conm- 
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Conuzance  is  demandable  by  the  Lord  of  the  Fran- 
chife,  but  not  pleadable  to  the  Jurifdiclion  by  the 
Party. 


*P.  90 


The  King  againft  Larking,  and  others. 


Forcible  Entry  T  T  was  moved  to  quafh  an  Indiflment  of  a  Forcible 
s^c/iSkTlSi  Entry  into  a  Parilb-Church,  and  in  the  Parfonage- 
iKcb.  438.  '  Hoiife,  becaufe  there  is  aiiothcr  Remedy  by  a  Writ  De 
Hawk.  P.  €•  VI  laica  remavenda ;  and  the  Statute  does  not  extend 
thereto,  this  Indictment  being  on  the  Statute  of  H.  6. 
But  he  agreed  it  to  be  within  the  Statute  of  R.  2.  But 
it  was  held  by  the  Court  to  be  within  both  Statutes, 
and  that  it  well  lay  :  And  the  Party  took  nothing  by  his 
Motion. 


980. 


Words  Trai' 
i9rlj  Ro^Mt, 
S.  C.  I  Si(l.tc«. 
I  Kcb.  469. 


Booth  againft  Leach. 

ERROR  of  a  Judgment  in  the  Common  Pleas  in 
Cafe  for  thefe  Words,  Thou  art  a  traitorly  Rogue ; 
where  the  Words  were  adjudged  not  aflionable,  becaufe 
adverbially  fpoken,  as  thievjh  Rogue,  becaufe  it  figni- 
fied  no  more  than  an  Inclination  to  Thieving.  But  by 
Aleyn,  Bankruftly  Knave  has  been  adjudged  aflibnable; 
and  by  the  Court  the  Words  feem  a6tionable,  as  3  Cro. 
Ward  againft  Thorn,  Trailrrous  Knave  are  adjudged 
a£iionable. 


pleads  Proper- 
ty in  Replevin. 
S.  C.  1  Kcb. 
360,  441. 


Oldham  againft  Hamjted. 

IN  Replevin,  one  as  Bailiff  made  Conufance,  and 
pleaded  Property  in  a  Stranger;  and  upon  Demurrer 
it  was  obje6led  that  he  could  not ;  and  cited  i  Injl.  14^. 
h.  i\  H.  4.  4.  But  held  by  the  Court,  That  is  intend- 
ed of  the  County-Court,  and  not  of  this  Court;  and 
cited  z  H.  6.  14.  and  gave  Judgment  for  the  Conufant. 


The 
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♦  The  King  againft  Thurjltm* 

TNDICTMENT  of  Murder,  and  on  a  Special  Vei:- 
-■■  did  found  at  the  Affizes  at  Buryy  the  Cafe  was,  in 
Hillary  Term  1659,  a  Latitat  iffued  to  arrcft  him  re- 
turnable \n  EaJlerTQTva  1660,  on  which  the  9,9th  of 
May  he  was  anefted  by  a  Warrant  thereupon,  and  upon 
that  Arreft  the  BailiflF  was  killed ;  and  afterwards  an 
A<Sl  is  made  for  the  Confirmation  of  all  judicial  Pro- 
ceedings, which  related  to  the  firft  Day  of  the  Parlia- 
ment, viz.  1 5  Aprils  J  660,  and  the  fole  Qjicftion  was, 
If  by  the  Relation  of  the  A6t,  which  made  the  Pro- 
ceedings legal,  and  the  Arreft  good  (which  elfc  had 
been  void  and  without  Authority)  this  killing  be  Mur- 
der. And  it  was  argued  at  the  Bar,  by  Kelynge  for  the 
King,  and  by  Jones  for  the  Defendant :  And  Kelynge 
faid.  That  by  relation  all  the  Procefs  is  made  good,  for 
it  fliall  relate  to  the  fiift  Day  of  the  Parliament ;  Jones 
agreed  the  Aft  fhould  relate  to  the  firft  Day  of  the  Par- 
liament, but  not  to  fuch  Intent  as  to  make  it  Murther 
€x  fofi  fadioy  which  was  not  fo  when  the  Faft  was  done. 
The  Court  faid  nothing.  But  afterwards  in  Eajier  Term 
)6  Car.  2.  I  heard  Thurfion  plead  his  Pardon  of  this 
Murder,  whc  eby  it  feems  as  if  the  Opinion  of  the 
Court  was  againft  him. 


*  P.  91 

Onf  arreted 
by  an   illtrjal 
Warrant,  kills 
the  Raiiitf,and 
by  A  61  of  Par- 
liament made 
aiter\\aTd,  the 
Warrant  is 
made  good  by 
relation  to  the 
firft  Day  ofthc 
Parliament. 
S.  C.  I  Keb- 
454»  45<*-      . 


TownfeniTs  Cafe. 

A  MANDAMUS  was  prayed  for  him  to  the  Mayor, 
£^c.  of  Oxfm-dy  to  admit  him  to  be  a  Freeman  of 
that  City,  having  ferved  fevcn  Years  Apprentice ;  and 
on  View  of  a  Precedent  in  the  like  Cafe  of  Norwichy 
it  was  granted  :  And  thereupon  it  was  returned,  that  he 
put  himfelf  Apprentice  for  feven  Years  according  to  the 
Cuftom,  and  that  he  covenanted  to  ferve  fevcn  Years, 
and  not  to  marry  within  the  Time;  and  that  within  the 
firft  two  Years  he  married,  and  fo  broke  his  Covenant, 
and  that  his  Mafter  accepted  of  him  to  ferve  for  the 
Refidue  of  the  Time,  which  he  did,  but  not  as  an  Ap- 
prentice, but  rather  as  a  Journeyman.  And  it  was  ob- 
jededj  That  by  this  Breach  of  Covenant  he  had  loft  his 

Right 


A  ManJamns 
to  make  an-* 
Apprentice* 
free  of  a  Town. 
S.  C.  I  Sid. 
107. 

1  Keb.  45S, 
470,  659* 
Vide  ante  a^, 
65,  75. 


1  Salk.  6;. 
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Kight  of  Freedom:  But  the  Court  held  the  contrary, 
for  that  an  ASion  of  Covenant  might  lie,  but  not  lofs 
of  his  Fieedom,  and  awarded  a  peremptory  Mandafnus 
to  admit  him  to  his  Freedom,  in  Hillary  icxm,  15  tf 
16  Car.  2* 


*  p^  gj  *  Glq/cock  againft  Morgan* 

Eebt  on  a  TT^  E  B  T  on  a  Judgment  of  1000/.  The  Defendant 
SS  Xy  pleads,  That  the  Plaintiff  had  fued  three  feveral 
Part  levied  of  J^/f^/Vi  On  the  faid  Judgment  into  feveral  Counties,  en 
s^c^^s'i'  ^"^  ^^  which  the  SherifiF  returned,  That  he  had  levied 
184.  '  '  of  ^^c  Defendant's  Goods  500/.  whereon  the  Plaintiflf 
1  Kcl>.  692.  demurs.  This  Cafe  was  argued  three  feveral  Times  at 
the  Bar,  viz.  in  this  Term  and  Enjler  Term  following; 
and  in  Eajler  Term  16  Car,  2.  by  Aleyn,  Baldwyn  and 
M'innington  for  the  Plaintiff,  and  by  Jones  and  IVyUe, 
and  by  Jones  again  for  the  Defendant :  And  fiift  it  was 
queftioned,  if  the  fuing  of  the  Elegit, he  not  an  £le£lion 
of  that  Writ,  and  a  Waiver  of  all  others  ?  2dly,  If  the 
fuing  of  the  Elegit  be  not  an  Elcftion  to  have  fuch  an 
Execution,  and  no  other?  3<//y,  If  the  fuing  of  three 
Writs,  and  it  not  appearing  what  is  become  of  the  other 
two,  be  not  a  bar  of  this  Aflion  ;  for  Lands  may  have 
been  delivered  on  the  other  Writs  f  And  many  Books 
and  Authorities  were  cited  dn  the  one  Side  and  the 
other,  and  the  Court  was  a  long  Time  in  variety  of 
Opinion  :  But  at  length  agreed,  that  Judgment  (hould 
be  j:;iven  for  the  Plaintiff;  tor  when  the  Statute  of  IVeJl^ 
minjler  2,  gave  the -E/rjji/,  it  faid,  To  hold  the  Tenements 
aforeJJd  until  the  Dehtjhall  he  levied i  fo  that  it  intended 
to  give  a  Remedy  for  the  Debt  until  it  was  levied,  and 
to  give  a  further  Remedy  than  wai  at  Common  Lavir, 
and  not  to  take  ^vvay  any  Reraedy  which  was  at  Com- 
mon Law  before;  a;id  (the  Court)  faid,  That  the 
Judgment  lies  at  Common  Law,  and  at  Common  Law, 
Debt  will  lie  on  the  Judgment  after  the  Aftion  U'hen  no 
Execution  lies.  And  it  was  not  the  Intent  of  the  Sta- 
tute by  a  nice  Conftru(Stion  of  the  Word  Elegit^  to 
fay  that  it  was  fuch  an  Eleflion  of  the  Writ,  fo  as 
tl^at  lie  fhould  never  after  have  any  other  Writ,  when 
It  appears  the  Statute  intended  to  add  a  larger  Remedy 
to  Men  than  they  had  before*  And  the  levying  of  Goods 

for 
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for  Parcel  only  upon  the  Elegit^  is  no  impediment,  but 
thmt  he  fhall  have  another  EUgit^  and  take  the  Lands 
for  the  Refidue.  But  when  an  Elegit  is  fued,  and  Lands 
mxe  taken^  and  that  returned  and  filed,  he  fhall  not  have 
mny  further  Execution.  And  as  to  that,  that  it  does  not 
appear  what  is  become  of  the  other  Writs  of  Elegit ^  it 
(hall  not  be  intended  '^  that  any  Lands  are  extended  *  P.  p^ 
thereupon,  it  not  being  (hewn ;  and  if  there  were  any 
XAnda  extended,  the  Defendant  ought  to  have  fhewn  it 
in  Pleading.  And  in  Eajler  Term  16  Car.  %.  Judgment 
■was  given  for  the  Plaintifif  by  the  whole  Court.  Where- 
upon the  Defendant  brought  a  Writ  of  Error  immedi- 
ately, as  I  was  informed,  but  what  becama  thereof  I 
never  heard. 


Otes  againft  ThorjihilL 

DEBT  on  an  Obligation  conditioned  to  make  for  obli^tion  to 
the  Plaintiff  all  the  Linen  he  fhall  wear  during  his  ™ake  *  fuit  df 
Life,  andaffigned  a  Breach,  That  he  defired  the  De-  ^^^^^^vi 
fendant  to  make  fuch  Linen  for  his  neceifary  wearing,  provide  the 
which  flie  had  not  done.     The  Defendant  demurs,  and  ^^^\  j^^^, 
the  Reafon  was  that  the  Plaintiff  did  not  deliver  to  the  4^6.  Q^/jon. 
Defendant  the  Cloth  of  which  'it  was  to  be  made.    To  %  Danv.  99. 
which  it  was  anfwered  for  the  Plaintiff,  That  the  De-  ^:J^  ^^lx>i^ 
fendmnt  being  to  make  the  Linen,  is  alfo  to  find  the  100.  pi.  6, 7. 
Cloth,  as  if  one  be  obliged  to  cover  the  Lord's  Hall, 
he  is  alfo  to  find  the  Materials,  11  H.  4.  a  j«  16  H.  y. 
9*  II*     But  by  the  Court,  the  Contra6^s  of  Parties  are 
to'be  interpreted  according  to  their  Intent  and  the  fub- 
joSt  Matter.    As  if  a  Tailor  be  obliged  or  promife  to 
make  a  Suit  of  Cloaths  for  me,  I  ought  to  deliver  him 
the  Cloth,  for  that  it  is  ufual,  and  not  for  him  to  pro- 
vide it*    But  if  a  Shoemaker  be  obliged  to  make  a  pair 
of  Shoes  for  me,  he  is  alfo  to  find  the  Leather,  be- 
caufe  it  is  ufual.     Alfo  if  a  Sempflrefs  be  obliged  to 
make  for  me  a  Suit  of  Linen,  (he  is  to  find  the  Linen- 
Cloth  ;  but  it  is  not  here  fhewn,  that  the  Defendant 
WMM  4  Sempflrefs,  nor  fuch  a  Perfon  as  ufes  to  make 
Linen  and  find  the  Cloth  :  And  therefore  Judgment  was 
given  for  the  Defendant. 

PartL  H  Ufkam's 


Hiin  14  ar  15  Can  n.  in  B.  R. 


Record  filed  in 

in  B,  R. 

S.  C.  1  Sid.    . 

ig8. 

/  Keb.  4;o- 

Vide  ante  67. 


XJpharr!^  Cafe. 

AN  Indiftment  of  Barretry  being  brought  into  this 
Court  and  filed;  it  was' moved  tb  have  a  Procedendo, 
Mr.  Juftice  Twyfden  faid.  It  could  not  be,  for  a  Record 
filed  here  cannot  be  removed  without  an  Aft  of  Parlia- 
ment :  But  by  the  Opinion  of  FoJIer  and  JVyndhaniy  a 
Froccdendo  was  granted.     Square  of  this. 
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Obligation  not 
to  wafte :   Rc- 
plicmtion,  tliat 
he  had  wailed 
4ivers  Goods, 
98  well,  but 
ot)ierwlfc  in  < 
covenant. 
9(.  C.  I  Keb. 
^7,  47X- 


*  French  againft  Pierced 

DEBT  on  an  Obligation  to  fatisfy  for  all  Goods 
that  an  Apprentice  ihail  wafte,  and  in  the  Repli- 
cation affigns  a  Breach,  that  he  had  wafted  divers  Goods 
to  the  Value  of  roo/.  Whereupon  the  Defendant  de- 
murs, and  it  was  now  excepted  as  to  the  Replication, 
that  it  was  too  general,  not  (hewing  wha't  the  Goods 
were.  But  by  the  Court,  it  is  well  enough  in  this  Ac- 
tion on  the  Obligation,  where  Damages  are  not  to  be 
recovered,  but  the  Penalty  of  the  Obligation  upon  any 
breach  (thereof;)  otherwife  in  Covenant,  where  the 
Rccompence  is  to  be  by  Damages :  And  Jtidgmcnt  wa3 
given  for  the  PlaintiflF. 

NotCy  This  whole  Term  I  was  fick,  and  the  Cafes 
which  I  have  before  reported  of  this  Term,  are  (taken) 
from  the  Report  of  my  Friond  Mr.  Lemuel  Sholdam. 


Termino 
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Termino  Pafdise, 

ANNO 

15  Car.  II.  in  Banco  Regis. 


Turner  againft  Felgate. 

THIS  Cafe  was  cited  and  remembered  by  Twyfden  a  judgment 
and   Wyndkam  Juftices,    to  have  been   acjjudgcd  vacated,  yet 
vrithin  fix  or  fcven  Years  laft  paft :  A  Man  had  a  Judg- .  '^^'^^clfop  «- 
mcnt  and  Execution    executed,    and    afterwards    the  ecutingthc 
Judgment  was  vacated  for  being  unduly  obtained,  and  writ,  butaot 
Reftitution  awarded;    and  afterwards  the  Defendant  ^c.^aym.75. 
brought  Trefpafs  againft  the  Plaintiff  in  the  firft  Aflion,   1  sid.  107. 
for  the  taking  of  the  Goods ;  and  it  was  adjudged  that  «  Sid.  ws* 
it  well  lay  againft  the  Party  ;  for  by  the  vacating  of  the  478^4^8?  822. 
Judgment  it  is  as  if  it  never  had  been  ;  and  is  not  like  Buii.N/p.84. 
a  Judgment  reverfed  by  Error :  And  N'ote,  This  A^ion 
was  againft  the  Party,  and  not  againft  the  Sheriff,  who 
had  the  King's  Writ  to  warrant  him,  which  is  fufficient 
for  him  ;  for  in  Trefpafs  or  Falfe  Imprifonment,  it  is 
enough  for  the  Sheriff  to  plead  the  Writ  only,  but  the 
Party  ought  to  plead  not  only  the  Writ,  but  alfo  the 
Judgment.     But  Juftice  Twyfden  faid.  That  he  was  not 
fatisfied  with  this  Judgment  when  it  was  given,  in  the 
Time  of  Glyn  Chief  Juftice,  nor  was  he  yet  for  making 
a  Man  a  Trefpaffor  by  Relation,  for  when  the  Execu- 
tion was  ferved  there  was  a  Judgment,  though  that  af- 
terwards the  Execution  was  vacated.    But  NotCy  The 
Difference  between  charging  of  an  OflScer  and  charging 
of  the  Party ;  for  in  Bayly  ^d  Bunning's  Cafe  hereafter,  vidc  poll,  173, 
it  is  held.  That  the  Officer  fliall  not  be  charged,  where   174. 
perhaps  the  Party  will  be  charged. 

Hz  JVeJlcoU 
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Citation  out  of 
a  Diocefs,  for 
Tithes  within 
tiie  Oiocefi. 
S.  C.  I  Keb. 
^i»  SOI. 
Vide  I  Keb. 
638,  64;,  6SI, 
€69^ 


*  Wcficon  againft  Harding. 

A  PROHIBITION  was  granted  to  the  Bifhop  of 
Sarum,  for  citing  one  out  of  his  Diocefs  to,appear 
at  his  Court  at  Sarum;  whereas  the  Party  was  living  in 
London  :  But  it  being  a  Suit  for  Tithes  of  Lands  in 
the  Diocels  of  Sarunty  the  Couyt  on  Notice  thereof 
granted  a  Confultation,  for  the  Lands  lying  in  the 
Diocefs  of  Sarum,  the  Suit  cannot  be  elfewhere,  let 
the  Defendant  live  wtere  he  will ;  and  therefore  this 
Cafe  is  not  within  the  Statute ;  and  ^  Confu^ption  was 
granted. 


AJPromife 
Within  a  Jorif- 
diAion,  to  pay 
for*  a  Thing 
that  does  not 
appear  to  be 
dine  within 
the  JurifMc- 
tjon* 

8*  C  &ayiB» 
^5. 

1  Keb«  5«a* 
Vide  ante  50^ 
69L  poft,  »o8, 
10^  137.  153, 

a  Lev.  8y. 

2  Saond.  73,74- 
2  Sid.  331. 

2  Vent.  7$,  7a, 
a43- 

3  Show.  C«fe 
420* 


Whitehead  againfi  Brown. 

TJ^RROR  of  a  Judgment  in  the  Palace-Conrt, 
JPy  where  the  Plaintiff  declared.  That  whereas  the 
Defendant  being  indebted  to  him  for  the  Norfing  of  a 
Child,  afterwards  fuch  a  Day  at  fuch  a  Place  within 
the  Jurifdiflion  of  the  Court,  he  did  promife  to  pay. 
After  Va-dift  and  Judgment  the  Error  was  affigned. 
That  it  does  not  appear  where  the  Nurfing  was^,  nor 
where  he  was  indebted :  And  therefore  Twyfdtn  held 
the  Judgment  ought  to  be  revcrfed,  for  the  Jury  is  to 
inquire  of  the  Nurfing,  and  of  the  being  indebted  ; 
Pojier  and  Wyndham  on  the  contrary  held.  That  it  does 
not  appear  that  thofe  were  out  of  the  JorifdiSion  ;  and 
where  a  Man  is  indebted  to  another  in  one  Place,  be  it 
indebted  to  him  in  all  Places  where  he  comes ;  and 
when  he  promifes  within  the  Jurifdtdion,  he  was  (be- 
came) indebted  within  the  Jurifdiclion,  and  it  was  ad«- 
journed.  But  afterwards  at  another  Day,  Fojler  was 
of  Twyfdep^s  Opinion,  for  that  the  Jury  is  to  inquire 
of  the  Confiderationj  as  well  as  of  the  Promife,  other- 
wife  it  is  a  naked  or  void  Agreement.  Bat  it  was  fonber 
a^9unvcd«. 


F»tjkaw 
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*  Fan/haw  againft  Mildmay.  *  P-  97 

DEBT  on  the  Statute  of -E(f  a/.  6.  for  Tithes,  and  Debt  forTithes 
on  Nil  debet  VtxAxSt  was  for  the  Plaintiff:  It  was  ^^^f^^tr^' 
moved  in  Arreft  of  Judgment,  that  the  Declaration  is,  carTied  the 
That  the  Defendant  was  Occupier  of  twenty  Acres  of  Corn  from  the 
Land,  which  heforc-faid  thirty  Acres  he  fowed,  and  2  c.*%td?^' 
carried  the  Corn  from  off  the  fame  without  fetting  out   135. 
the  Tithes ;  fo  that  (it  appears)  they  are  jaot  the  fame  *  ^^b.  49^. 
Acres  that  he  fowed :    But  by  the  Court :    There  not 
beijAg  any  thirty  Acres  before,  the  Word  thirty  is  void; 
and  it  (hall  be  taken  the  hefore-f aid  Acres ^  which  were 
well  enough  afcertained  before,  and  good ;  and  gay^ 
Judgmenjt  for  the  Plaintiff. 


JRo£  againft  Hawhes. 

AC  T I O  N  on  tl^e  Cafe  by  an  Officer  of  the  Cuftom-  a  new  Trial 
honk  %i  Portf mouthy  for  that  the  Defendant  faid  not  gram- .  for 
of  him.  He  fit  his  Hand  to  the  Petition  to  bring  the  King  aef.  of  D^"""' 
to  yuJUce,    After  Verdift  for  the  Plaintiff  it  was  moved  mages,  nor  ftwr 
for  th^  Defendant  for  a  new  Trial,  forthe  Exceffivenefs  ^^''J^/^^J'^Jy') 
of  Uie  Damages,  which  were  700/.  and  cited  Wood^LnA  n^y. 
Gmtfion*^  Cafe  in  Style's  Reports.     But  thereto  it  was  S-  c*  i  Sid. 
aiifwered  by  Twyfden  Juftice,  That  the  New  Trial  was  (^^de  Hard. 
not  granted  in  If  ood  and  Gunjlon^s  Cafe  meerly  for  the  203, 221,  aw, 
Exceffivenefs  of  the  Damages,  but  becaufe  a  Tamper-  ^f* 
ing  with  the  Jury  was  proved.     Secondly ^  it  was  moved,  y^f^ia^^^fc 
That  the  Attorney  for  the  Plaintiff  faid  before  the  poft,  110^ 
Trial,  that  the  Jury  were  their  Friends,  and  under-  style  402,  a^* 
flood  their  Bufmefs,   and  that  they  would  do  well  |/g.  '  ^^^' 
enough.     But  by  JVyndham  Jufticc,  If  exprcfs  Embra- 
cery of  the  Jury  be  not  proved,  the  Words  of  the  At- 
torney fliall  not  work  any  Prejudice  to  the  Caufe  of 
his  Client ;  and  if  the  Damages  arc  exccffivc  ai;  Attaint 
lies,  and  a  new  Trial  was  denied,. 

Benfoft 
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Promire  to  the 
BalUiron  the 
Plaintiffspart, 
thlc  if  he 
would  permit 
the  Priloner 
to  urry  out  of 
Prifon  to  pay 
the  Debt. 
S.  C.  T.  Jo. 

I  Sid.  132. 
I  Keb'  483. 
I  Danv.45. 22. 
Vide  2  Lev. 17. 
1  Moi.  166. 
Kaym.  153- 

1  Sid.  283. 

2  Sid.  12^. 
Poft,  18a. 


*  Benfon  againft  French. 

ASSUMPSIT  and  declares.  That  he  had  arrefled 
a  Woman  for  20/.  and  that  fhc  being  in  the  Cuftody 
of  the  Bailiff  at  the  Defendant's  Houfir,  the  Defendant 
in  Confideration  that  the  BailiflF  would  permit  the  Wo- 
man to  tarry  at  the  Defendant's  Houfe  for  one  Night, 
promifed  to  the  BailifiF  on  the  Plaintiff's  Part,  to  de- 
liver the  Woman  to  the  BailifiF  the  next  Morning,  or  to 
pay  the  20/.  And  that  the  BailiflF  permitted  the  Woman 
to  taiTy  there  that  Night;  but  th?it  the  Defendant  did 
not  deliver  her  to  the  BailiflF  the  next  Morning,  nor  had 
he  paid  the  2c/-  After  Verdift  on  Non  Affumfjit  for 
the  PlaintiflF,  it  was  moved  \ti  AiTefl  of  Judgment  by 
JVylde  the  King's  Serjeant,  That  the  Woman  was  either 
always  in  the  Cuftody  of  the  BailiflF,  (and  then  it  was 
not  any  Confideration)  or  out  of  his  Cuftody,  and 
then  it  was  an  Efcape,  and  the  Confideration  and  Pro- 
mife  were  (then)  both  illegal.  To  which  it  was  an- 
fwered  by  Jonesy  That  it  might  be  for  the  Eafe  of  the 
Woman  to  lie  there  that  Night,  and  fo  a  good  Confi- 
deration, though  never  out  of  the  Cuftody  of  the  BailiflF; 
and  if  it  be  intended  that  fhe  was  out  of  the  BailiflF's 
Cuftody,  yet  it  fhall  be  intended  that  it  W2W  by  the 
PlaintiflF's  AflFent,  bccaufe  the  Promife  was  made  to  the 
BailiflF  on  the  Plaintiff's  Part;  and  the  Plaintiff  having 
brought  the  Aftion  it  proves  his  Aifent,  and  his  Affent 
after  is  fufl&cicnt  to  make  the  Promife  good.  And  held 
by  the  Court,  If  it  was  an  Efcape,  the  Confideration 
and  Promife  were  both  illegal ;  but  they  held  that  it 
"was'not  any  Efcape,  but  rather  an  Undertaking  that 
fhe  fhould  not  efcape  :  And  the  Promife  being  laid  to 
be  made  to  the  Bailiff  on  the  Plaintiff's  Part,  it  fhall 
be  intended  that  fhe  was  left  there  by  the  Affent  of  the 
PlaintiflF.  And  they  gave  Judgment  for  the  Plaintiff, 
except  better  Caufe  were  fhewn. 
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*  Maykew  againft  Flower, 


TROVER  was  brought  among  other  Tilings  dc 
Ufia  Salfurcy    Anglice  a  falting   Tub.      And    after 


Trover  Je  Sal-  "  ^ 

Daafagcagivcn  Verdift  for  the  Plaintiff  on  Not  Guilty,  it  was  moved 


P^ch.  15  Car.  II.  in  B.  R. 

in  Arrcft  of  Judgment,  That  Salfura  is  Latin  for  Sea- 
fonzng  and  not  fbr  a  Salting  Tub,  and  then  Damages 
given  for  that,  is  ill.  The. Court  faid.  Then  the 
AngUce  is^oid,  and  no  Damages  given  for  it.  But  the 
Record  being  infpefted,  it  was  found.  That  Damages 
were  given  particularly  for  the  (fevcral)  Things  in  par- 
ticular, and  among  the  reft  fro  falfura  frad.  and  yet 
were  alfo  given  for  all  the  Particulars  together.  And 
that  Salfura  was  altogether  uncertain,  which  is  to  be 
intended  a  Seafoning  :  And  they  held  it  incurable,  ajid 
flayed  the  Judgment. 


for  that  pi  ::- 
cularly  is  h;. 
S.  C.  1  Keb. 
420.  428  4c8. 

1  Siu.  9&. 

2  Danv*  46c. 
PI.  Ji. 

Vidc2S.d.i74, 
175. 

I  Sid.  183,445:. 
Poft,  129- 
Kaym.  15. 

3  Lev.  336. 
Stra.  738,  Zic, 


Gwynne  againft  Gwynne. 

ERROR  of  a  Judgment  in  k  Sluod  ci  Deforceat  in 
IVaksy  by  Proteftation  to  profecute  in  Nature  of  a 
Writ  of  Right,  obtained  there  thirty  Years  before,  be- 
caufe  the  Judgment  being  for  the  Demandant,  was 
^uod  Uneat  Tenetheuta  frepd\  where  it  ought  to  have 
been.  That  he  Jhoidd  recover  Seijiuy  &c.  And  after  di- 
vers Arguments  in  this  and  the  followinc:  Term,  the 
Judgment  was  reverfcd. 


Jadgment  in  » 
real  AAion 
that  the  De- 
mandant 
ihould  hold  the 
Tenements, 

S.C.  I  Sid.  138, 
I  Keb.  495, 
343. 557. 6«i^.    • 


Henn  againft  Hanfoiu 

COVENANT  brought  on  a  Covenant  in  a  Lcafe  for 
Years  to  pay  the  Kent  refervcd.  The  Defendant 
pleads  a  Relcafc  by  the  PlaintiiT  of  all  Demands  at  a 
Day  before  the  Rent  in  Queftion  became  due.  The 
PlaintiiT  replies,  That  the  Relcafe  was  in  Performance 
of  an  Award  of  all  Matters  in  Controvcrfy  between  the 
Plaintiffand  the  Defendant :  Whereupon  the  Defendant 
demurs,  and  it  was  argued  for  the  Defendant,  That  the 
Releafc  is  a  Bar ;  for  a  Releafc  of  all  Demands  will  re- 
lcafc a  Rent-Service,  and  extinguifli  the  Inheritance 
thereof,  Co.  Lit.  31c.  a  CVo.  486.  &  170,  171.  this 
very  Cafe  is  put,  that  fuch  Releafc  fhall  releafc  a  Rent 
on  a  Lcafc  for  Years  before  that  *  it  be  due,  becaufc 
it  rclcafcs  the  ContraQ.  See  Hancock  againft  Field's 
Cafe,  Moor  C44,  545-  6  H-  7.  15.  14  //•  ?•  6.    And  of 

thii 


A  Releafc  or' 
all  Demands 
does  not  re- 
lease Rent  ou 
a  Leafe  for 
Years  not  due. 
S.  C.  1  Sid. 
Ui- 

I  Keb.49i,5iO« 
Vide  Poft,  1 01, 
272. 

Z  Lev.  210, 
214* 

^I^v-  27.;. 
3  show.  90. 

^  P.    ZOO 
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this  Opinion  vntsTwy/den,  Jufticc,  That  the  Releafe  m 
this  Cafe  was  a  Bar^  tor  the  Rent  is  a  Thing  in  demand 
tho'  not  yet  due>  and  the  Releafe  difcharges  the  Means 
to  come  by  it,  and  cited  40  E.  3.  47.  20  Jffl  $•    And 
alth</  this  Releafe  was  made  in  piiifuance  ofan  Award, 
'^and  fo  not  within  the  Intent  of  the  Arbitrators,  becaufe 
this  Rent  was  not  then  in  Controverfy ;   yet  (fays  he) 
the  Intent  ought  to  be  ruled  by  the  Law,  and  not  the 
Law  by  the  Intent.     But  for  the  Plaintiff  it  was  argued. 
That  this  Releafe  ought  not  to  be  a  Bar;  jfi.  For  that 
it  was  out  of  the  Intent  both  of  the  Arbitiators  and  the 
Parties,  the  Award  being  made  of  other  Matters,  and 
this  Rent  not  then  due  nor  in  Controveify,  and  cited  z 
Cro.  300-    Tsnan  againft  Bridges,  a  Releafe  of  all  De- 
mands after  the  Award  made,  does  not  releafe  a  Sum 
awarded  to  be  paid  at  a  Day  fubfequent  to  the  Releafe: 
Alfo  they  cited  2  Cro.  486.  tVhtan  againft  Bye^  where 
it  is  held  by  Houghton,  That  a  Releafe  of  all  Demands, 
does  not  releafe  a  Rent  incident  to  the  Reverfion ;  but 
there,  for  that  the  Leffee  had  afligncd  his.  Term  render- 
ing Rent,  for  that  this  Rent^^as  a  Sum  in  grofs,  and 
not  incident  to  the  Reverfion,  it  was  barred  by  the  Re- 
leafe of  all  Demands,  and  there  170.    Hancock  againft 
Field's  Cafe,  adjudged  by  the  whole  Court,  That  where 
the  Leflfor  on  payment  of  6o/-  to  him  by  the  Leflee  due 
on  a  Judgment,  releafed  to  him  all  Demands;  this  did 
not  releafe  a  Covenant  for  repairs  not  then  broken,  but 
a  Releafe  of  all  Covenants  would  have  releafed  the 
Covenant-    And  of  this  Opinion  were  JVyndhamy  Mai- 
let,  and  Fojler,  That  the  Releafe  here  did  not  bar,  as 
well  for  that  it  was  not  the  Intent  of  the  Parties,  as  for 
that  this  Rent  being  incident  to  the  Reverfion,  and  part 
thereof,  is  no  more  releafed  hereby  than  the  Reveniou 
itfelf  is»     But  a  Rent-Service  in  grofs,  as  a  Seigniory 
of  which  Littleton  is  to  be  intended,  would  have  been 
releafed  by  fuch  a  Releafe,  for  that  the  Seigniory  is 
thereby  extinfi  ;  alfo  this  Rent  becomes  due  by  the  Per- 
ception of  the  Profits,  and  is  not  like  to  a  Rent-charge ; 
xor  a  Rent,  Parcel  of  a  Seigniory.     And  they  gave  Judg- 
ment for  the  Plaintiff:  And  of  the  like  Opinion  was  the 
Court,  in  Michaelmas  Term,  29  Car.  2.  between  Ingram 
and  Bray,  which  is  entered  Hill,  z  Rot.  49.  which  fee 
hereafter.     And  fo  in  Trinity  21  Car.  2.  B.  R.  between 
Stokes'  and  Stokes,   which  alfo    fee  hereafter,  where 

by 
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by  a  *Rclcafc  of  all  Demands  on  his  proper  AccoiHit,    *  P-  lOi 
it  was  adjudged  by  the  whole  Court,  That  an  Obliga-  Aj^'^**^^ 
tion  taken  by  the  Plaintiff  in  his  own  Name  in  Truft  JettraSS"o 
for  the  Children  of  J.  5.  was  not  difcharged  thereby,  the  partkuiar 
And  in  Softer  Term  iJV.t^M.  B.  R.  between  Knight  ^^^^ 
Executor  of  Knight,  and   Cole  Executor  of  Lawford,  vide  ante » 
where  Knight  bad  a  Judgment  of  6000/.  againft  Lawford,  Poft,  %fi, 
and  LawJordh^A  given  ^  Legacy  of  5/-  to  Knight,  and  «^^v.aoi,«i4. 
on  the  Receipt  thereof  JfuJ^A/  gave  to  Cole,  the  Execu-  3  uV.  273,274. 
tor  of  Lawfordy  a  Releafe  in  this  Form  ;  /  acknowledge  %  show.  ^. 
to  have  received  of  Cole  5L  left  me  as  a  Legacy  hy  Law- 
fordy and  do  releafe  to  him  all  Demands  which  I  againjl 
him,  as  Executor  of  Lawford,  can  have  for  any  Matter 
whatfoever.    And  it  was  adjudged  by  the  whole  Court, 
•  That  the  generality  of  the  Words  all  Demands  fhould 
be  reftrained  by  tl)e  particular  Occation  mcntioneil  in 
the  former  Part  thereof,  viz.  the  Receipt  of  the  5/.  Le- 
gacy, and  fhould  not  be  a  Difcharge  of  the  Judgment. 


Brown  againd  Spence. 

ON  a  Trial  at  Bar  in  a  Sluare  Impedit,  the  Plaintiff  Reading  the 
proved.  That  he  read  the  Articles  on  the  fifth  of  pjjj^j*^^/^  ^^* 
Nrvembery  where  his  Induft  ion  was  Sf^/<r;«itr  the  fifth,  chapel  of  Kafc, 
and  it  was  ruled  infufficient,  bccaufc  not  within  two   well  enou|h. 
Months  after  the  luduflion,  computing  twenty-eight  Jj^^'^^o^of'thc 
Days  to  the  Month.     But  then  he  proved,  That  he  read  church  a^nd 
them  in  the  Porch  of  a  Chapel  of  Eafe  within  the  fame  chapci. 
Parifh  within  a  Month  after  his  Indudlion,  the  Keys  of  ^*  ^-  ^  ^^^l 
the  Church  and  of  the  Chapel  being  detained  from  him   ,  Kcb.  5cz, 
by  the  Defendant ;  and  this  was  admitted  by  the  Court  590- 
to  be  a  fufficient  Reading  of  the  Articles  within  the 
Statute  of  13  Eliz, 

Peafelie\  Cafe. 

IN  Ejeflment  tried  at  the  Bar  where  the  Plaintiirmade  Adm'niafa- 
Title  as  Adminiftratrix,  and  proved  her  Adminiftra-  ^^^^  provcdky 
tion  by  the  Aft  of  the  Court  for  the  Grant  of  i't  to  her ;  courl  wkhout 
and  this  was  admitted  fufficient  (Evidence)  by  the  whole  Seal. 
Court,  without  fhewing  any  Grant  thereof  under  the  ^'  ^*  *  ^^^\ 
Seal  of  the  Court.  ^°^' 

Ekins 
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•  P-  i^^2  *  Ekim  againft  Trejham. 

Cafe  for  falfiy   /^  A  S  E,  That  wlicrcas  the  Plaintiff  and  Defendant 

affirming  a       \^  ^crc  in  Treaty  for  the  Sale  of  a  Meffuagc;  the 

^^^^TzLp^  Defendant  falfly  and  fraudulently  affirmed  it  was  let  at 

Amum,   where  42/   fer  Annum  \  whereto  the  Plaintiff  gave  Faith,  gave 

ir  iras  let  only  him  50c/.  for  it,  where  in  Truth  it  was  let  at  32/.  fer 

s!a  isid.f4'6.  ^'^'^"'^  o"^y-     After  Verdift  for  the  Plaintiff,  it  was 

I  Kcb.  518.       moyed  in  Arrefl  of  Judgment,  That  the  A6lion  did  not 

^--'  lie ;  as  for  faying  that  a  Thing  is  of  a  greater  Value 

,  than  it  is,  without  Warranty  no  A6lion  lies,   Telv.  20. 

No  more  will  it  for  faying  that  it  is  dcmifed  for  more 

than  in  Truth  it  is ;  for  the  Party  might  inform  himfelf 

from  the  Tenant,  and  a  Warranty  will  not  bind  a  Man 

in  a  Thing  that  is  apparent ;  as  to  warrant  that  a  Horfe 

has  both  his  Eyes,  when  he  is  apparently  blind  of  one 

of  them.     But  by  the  Court,  tho*  an  Ailion  will  not 

lie  for  faying,  That  a  Thing  is  of  greater  Value  than  it 

is  (nor  by  IVyndham,  it  is  Perjury  to  fwear  it,  becaufe 

Value  confifts  in   Judgment  and  Ef^imation,  w^herein 

Men  many  Times  dificr)  Yet  to  affirm  that  a  Thing  is 

demifcd   for  more  than  it  is,  is  a  Falfity  in  his  own 

Knowledge,  and  the  Farty  wlio  is  deceived,  may  for 

fuch  Deceit  have  an  A61ien,  for  perhaps  the  Lcafc  is  by 

Parol,  or  the  Tenant  will  not  inform  the  Purchafcr 

what  Rent  he  gave.  And  after  it  had  been  twice  moved. 

Judgment  was  given  for  the  Plaintiff  in  Trinity,  15  Car, 

2f  by  the  whole  Court. 


Tlookcs  againft  S'cvain. 

covenant  to      y^OVENANT  was  brought  on  a  Covenant,  whereby 

i;;J",?f^''V      \i  the  Dcfemlant  covenanted  if  the  Plaintiff  married 

noirs  not  Uy      his  Daughter  to  pay  him  2c/.  fcr  Ajmuniy  without  men- 

ho\.ior.?,  ifit  tioningfor  how   long,  and   affipned  a  Breach  in  Non 

s!c^^l:ri'/i:  I'aymcnt  for  two  \  ears  :  The  Defendant  as  to  the  firfl 

I  Keb.  511/  *  Year  pleads  payment,  and  as  to  the  other  demurs,  fup- 

''**n  'Y'^'  c<*       poling  that  no  Time  being  limited,  he  was  not  obliged 

]*)!.  6.'^    ''^'       ^o  pay  more  than  one  \ ear.     But  on  Argument,  the 

Vide  2  Mol.     Court  inclined.  That  the  Payment  fliould  he  for  Life, 

UMn  V  n  ,     for  aujuaih  imports  more  than  for  one  Year ;  but  whe- 
J^^all.  ^.  p.  p.  .       r  ^^^^ 
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ther  for  the  Life  of  the  Hulband  or  the  Wife,  *  it  was     *^  P.  IO3 

not  determined  ;  And  adjourned  :  But  it  lecmed  by  forae 

to  be  for  the  Life  of  the  Hulband,  becanfc  it  is  in  lieu 

of  a  Portion,  and  it  ftiall  be  taken  moft  ftrongly  againft 

the  Covenantor  ;  others  held  that  it  fhould  be  for  the 

Life  of  the  Wife,  becaufe  it  is  for  the  Marriage  Pi o- 

vilion  for  her. 

Note,  In  Trinity  3  yac  but  entered  Pafch.  3  Jac*  2. 
in  the  Common  Pleas,  between  Death  and  Beifns,  A 
Widow  Woman  covenanted  on  Marriage  with  her  Hiif- 
band,  that  he  fhould  enjoy  the  Wife's  Lands  during 
their  joint  Lives;  and  the  Hulband  covenanted  with 
the  Wife's  Truflecs,  to  pay  them  zol.  annually,  not 
faying  how  long,  and  it  was  adjudged  to  be  for  their 
two  Lives,  as  the  Covenant  on  the  other  Part  was  for 
the  Enjoyment  of  the  Wife's  Lands. 


Fojier  againft  Hofyman. 

ERROR    of  a  Judgmenjt   in   the   Palace-Court,   APromife 
where  the  Plaintiff  declares.  That  he  znd  Hi gden  JecdonT''* 
were  bargaining  for  a  Horfe,  and  the  Defendant  affumed   Price, to  pav  -t. 
(undertook)  That  if  they  agreed  on  the  Price,  the  De-  s*  ^\\^^^^^' 
fendant  would  pay  the  Money;  and  that  they  agreed  for  ^**'  "'^' 
fo  much,  and  the  Defendant  had  not  paid.     And  Ver- 
diS  and  Judgment  for  the  Plaintiff  there  on  the  Iffuc 
N(nt  Ajfumfjit ;  and  the  Error  affigned  was.  That  there 
was  not  any  ConliJcration,  for  it  is  not  that  he  Ihould 
fell  or  deliver,  (but  only  agree,  C^c)  and  fo  no  Lofs  to 
the  Plaintiff,  nor  Benefit  to  the  Defendant :    But  the 
Judgment, was  affirmed,  for  it  fhall  be  intended  after  a 
Vcrdi6^,  That  the  Horfe  was  upon  the  Agreement  de- 
livered, and  the  Promife  the  Inducement  thereto,  and 
good. 


Term- 


(     104    ) 


^  Term-  Sand.  Trin. 


ANNO 
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Debt  for  Rent 
on  a  Lsife 
xnade  inanin- 
iferior  Jurif- 
(iidioiifbatnot 
faid  that  the 
JLands  lay 
withii^thejo* 
rifdiAioii. 
S.  C.  I  Sid.  1 5  X. 
J  Kcb.  SSS*&c, 

1  Vent,  a,  ^*. 

2  Danv.  301, 
II. 

Vide  ante  50, 
69,9^. 

Pott,  isr.  V5S. 
156, 208, 489. 

1  Vent.  2,  28, 

-?«,  240. 

J  Sid.  65,  i5h 

180. 

I  Saund.  7^ 

Raym.  75. 

1  Mod.  32. 

2  Mod.  14T. 
C  Mod.  223, 


Drake  againft  Beare. 

ERROR  of  a  Judgment  in  the  Court  at  SsiUr, 
where  an  A<Siion  of  Debt  was  brought  on  f  Leafe 
for  Years  at  Toj^aiw,  within  the  JurifdiSioft  of  the 
Court,  of  Lands  at  D.  but  does  not  fay,  that  the 
Lands  lay  within  the  Jurifdi£lion  of  the  Court,  where* 
to  the  Defendant  pleads  Nil  debet ;  and  thereupon  the 
FlaintifiF  had  Verdi£l  and  Judgment :  And  thia  was  af- 
figned  for  Error,  becaufe  it  does  not  appear  that  the 
Lands  lay  within  the  Jurifdi<Slion  of  the  Court,  and  if 
Part  of  the  Caufe  of  A<3ion  lies  within  the  Jurifdic- 
tion  of  the  Court,  and  Part  without,  the  inferior  Court 
ought  not  to  hold  Plea ;  and  though  the  Iflue  be  Nil 
debet,  and  fo  the  Contra6l  in  Queftion,  yet  an  Entry, 
Sufpenfion,  &c.  might  be  given  in  Evidence,  whereof 
they  have  no  Power  to  inquire,  and  yet  for  an  Entry, 
Sufpcnfiop,  (^c.  the  Defendant  (might  fav)  he  owed 
nothing.  And  of  this  Opinion  were  Fojler,  Twyfdtn 
and  Kelynge  Juftices ;  But  ffyndham  Juftice  on  the  con- 
trary faid.  It  pould  be  no  Reafon  to  out  a  Court  of  its 
Jurifdiflion  by  fuppofal  of  a  Thing  which  might  have 
been  pleaded,  but  is  notj  an(l  he  put  a  Difference  be- 
tween a  Cafe,  where  on  the  Pleading  any  1  hing  appears 
to  have  been  out  of  the  JurifditSlion,  and  where  any 
Thing  might  have  been  out  of  the  Jurifdidion,  but  does 
not  appear  to  be  fo ;  it  fliall  not  be  fuppofed,  except 
it  be  fliewn  by  the  Pleading,  or  otherwifc  appeaijs  to 
the  Court :  But  the  three  others  faid.  That  the  inferior 
Cpurt  (hal^  not  hold  Plea,  except  the  whole  Matter  be 

,  within 
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within  their  Jutifdiftion,  *  for  fuppofc  here  he  hid  dc-     ^  P.  105 
clarcd  on  a  Leafe  made  at  Top/namy  and  did  not  fajr 
that  Topjham  was  within  tht  Jurifdidion,  the  Court 
would  not  fuppofc  it  to  be  within  the  Jurifdifiion  wi^- 
out  it  were  (hewn,  no  more  would  they  fuppofc  the 
Lands  (here)  to  be  within  the  Jurifdi6lion,  it  not  be- 
ing {hewn.     And  afterwards  inafmuch  as  all  the  others  vide  %  Danr* 
were  in  Opinion  againft  him,  Wyndham  contented  to  the  |^*^* 
Reverfal,  which  was  done  accordingly.    The  like  Cafe  cafe  ^o^ 
is  entered  Hillary  14  &  15.  Car.  %.  J-  R.  Rot.  240.  be-  »Lcv.  87- 
twecn  Draper  and  Kint^  in  Error  of  a  Judgment  in  the 
Palace  Court,  in  an  AJfump/iU  where  the  Plaintiff  de- 
clared on  an  Indebitatus  within  the  JurifdiAion,  for  t^J^^^^ 
divers  Merchandizes  to  him  (the  Defendant)  fold  and 
delivered,  and  did  not  fay  within  the  Jurifd^6lion  of 
the  Court. 


Slaughter  againft  Tucker. 

ERROR  of  a  Judgment  in  a  ^cd  ei  deforceat  to  Judgment 
the  Grand  Seflions  in  JValeSy  and  affigned  divers  J^j^^^'^ 
Errors,  fome  in  Faft,  othei-s  in  Law,  upon  tne  Record;  upoo*Dcfi^ 
whereupon  the  Defendant  in  the  Error  demurred  for  made,  but  z 
Duplicity,  and  now  the  Plaintiff  waved  the  Errors  af-  ^f^  ^'  ^'" 
figned  on  the  Record,  and  afligned  a  new  Error,  viz.  vide  i  Mod. 
That  Judgment  final  was  eiven  on  a  Default  after  Ap-  ^  4*9- 
pearance,  where  there  ought  to  be  a  Petit  Cafe  only  in  \^^^  ^*^^ 
all  real  Adions  on  a  Default  after  Appearance,  and  a  x  vent.  6e. 
Grand  Cape  on  a  Default  before  Appearance,  which  the  aSaund.  45. 
Court   (agreed  and  therefore)    held   thb  a  manifeft  6Mod.*Js!^' 

Error*  %  Term.  Rep^ 

X05. 
Dovtla  Error  aiE^iied»  waved*  and  a  new  Ga^e  Error  affisned  crttetni. 


Smithe  againft  Snathe. 

10^  R  R  O  R  of  a  Judgment  in  Dower  in  the  Court  at  dMer^ttm/f, 

M2j  Durham,  for  that  it  was  entered  Con/ideratum  eft,  ^^  ™ 

and  not  faid  fer  Cur\  but  held  by  this  Court,  it  is  well  V^liat  Coarc 

enough  in  Courts  of  Counties  Palatine,  or  Grand  Sef*  fsfi^  or  iioe« 

fions,  which  are  not  to  be  refembled  to  inferior  bafe  ^if '^ii^*'' 

Courts ;  otherwife  of  the  Court  of  the  Grand  Franchife  i  sidfur- 

of  Poft*  i»3- 
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of  Ely;  and  a  Cafe  was  cited  where  a  Judgment  there 
was  rcvcifcd  for  this  Caufe. 


*  P.  IC6 


riei.tbatlcJi^- 
fjjiff  is  uncicQt 
Demefae, 
Proof  thai/T*/' 
if  i'c>,  is  not 
futficient,  tho* 
known  by  the 
one  Ndine  and 
the  other,  but 
it  oujht  to  be 
pleaded. 
S.  C.  I  Sid. 
X47- 

1  Keb.  530. 
Vide  Hob.  i8». 
Dyer  250. 


*  Holdagc  againft  Hodges. 

EJECTMENT  of  Lands  in  Lon^hope,  the  Defendant 
pleads  it  is  ancient  Demefne,  Iffue  that  it  is  not  an- 
cient Demcfne^and  the  Book  oi  Domefday  brought  into 
Court  to  try  it ;  wherein  it  appears.  That  Hope  is  an 
ancient  Demefne ;  and  by  Fojier^  Tzuyfdtn  and  Kelynge 
Juftices,  This  ihall  not  maintain  the  iffue  for  the  De- 
fendant, but  the  Defendant  ought  to  have  pleaded. 
That  it  is  known  as  well  by  the  Name  of  Hofe^  as  of 
LonghopCy  and  that  it  is  ancient  Demefne ;  and  then  it 
fhould  be  tried  by  the  Jury  if  it  be  known  by  the  one 
Name  and  the  other ;  but  it  cannot  upon  this  Pleading 
be  fupplied  by  any  Proof  or  Examination  dehors^  (1.  e. 
Foreign  to  tlie  Record)  Wyndham  held  that  it  might  be 
fupplied  by  proof  of  Witneffcs,  for  this  is  a  Trial  by 
the  Court  on  the  {Domefday)  Book,  and  uotby  Jury; 
and  he  refemblcd  it  to  a  Trial  of  Infancy  on  Infpedion 
and  Affidavits,  but  the  reft  were  contrary,  and  fo  it  was 
ruled - 


Bail  for  flrilc- 
r    in  W-fimin- 
Jier-Hah\  Body 
for  Body. 
S.C.1  Sid.411- 
I  Keb.  751- 
Vide  6  Mod. 

I  Cro  3^3. 
12  Co.  7J. 
2Z  H.  3.  I3« 
pi.  26. 
Bitz.  Coron. 

The  Party 
beaten  infFeft^ 
minfier  Hal/,  or 
a  Church- 
yard, cannot  ' 
itrikeagaio- 


BockenhanCs  Cafe. 

HE  was  brought  into  Court  immediately  for  beat- 
irig  of  a  Man  in  JVeflmtn/ler-Hall,  Scdente  Curia y 
and  obliged  to  find  Sureties  to  appear  to  an  Indictment, 
which  were  four  Perfons,  each  obliged  in  a  Recogni- 
zance, and  alfo  Body  for  Body  to  ftand  to  the  Judgment 
upon  the  Indii>lmcm.  And  Twyfdcn  faid.  That  though 
on  an  Affault  and  Battery  in  another  Place,  the  Party 
flruck  may  juftify  the  ftriking  the  other  again,  yet  he 
cannot  do  fp  when  he  is  ftruck  in  Wfjlminjler  Hall,  fit- 
ting the  Court,  nor  in  the  Church-yard,  Bockenham 
liaving  faid  that  Harljlon  had  flruck  him  firft :  And 
afterwards  in  Hillary  16  W  17  Car.  2.  he  was  tried  at 
the  Bar  for  this  upon  an  Information,  and  a  Verdift 
againft  him,  that  he  ftruck,  beat,  wounded,  and  evil 

intreatcd 
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latrcated  Harljlon;  and  he  pleaded  a  Pardon  which  re- 
cited the  Information,    omiting  *  V^rheravit  (that  he  *  P.  ic? 
beat)  and  pardoned  the  beating,  omitting  the  wound- 
ing, and  yet  the  Pardon  was  allcrv^ed.     For  it  was  held  Battery  and 
by  the  Court,  That  the  Word  percvfflt  (he  ftruck)  in-  ^^M^r '^ 
eludes  the  beating,  afid  the  wounding  is  not  material ;  HcU,  Pardon 
for  the  ftri^cing  made  the  Offence,  be  there  any  wound-  P^i'^'i  ?*"*^ 
ingornot;    alfo  the  Pardow  had  general  Words,  viz.  for  the  woJnd- 
all  Malefeafances  in  the  Information  contained  :   And  ing  is  not  ma- 
he  being  difchaiged,  was  immediately  arref^ed  at  the  *^"^^* 
Suit  of  Lenthal  the  Marfhal  for  100/.  that  Lenthal  had 
paid  for  him  for  an  Efcape,  and  the  Court  permitted  ^"«^  '^'^  ^c^* 


HalL 


the  Arrefl. 


The  Countefs  of  Rutland's  Cafe- 

JlfAYNARD  moved  for  a  Prohibition  to  a  Parfon  Parfbn,  ifhe 

for  digging  new  Mines  of  Coal  in  his  Glebe;  and  ^c^.^^lK' 

alfo  for  felling  Trees  :    For  that  it  is  wafte  and  prohi-  1  Kcb.  557, 

bitable  by  the  Statute,  againfl  proftrating  Trees,  fcfc.  v.  Mo.  917. 

But  the  Court  held.  That  it  lay  not  for  the  Mines,  for  ^  Bum.  479. 

if  fo,  no  Mines  in  any  Glebe  (hould  be  now  opened.  3  Bulft.  158. 


G///«J,againft  Man. 

/^OLLINS  having  given  the  Lie  to  Man  in  Wejlmin"  saretyofPeace 

^  Jler-Hally  fitting  the  Courts,  was  bound  to  his  Good  ^r  g>ving  ill 

Behaviour :    But  it  being  proved  that  Man  had  there  ^ySS»|fr^ 

given  him  a  Provocation^  he  was  alfo  bound  to  his  Hall. 

Good  Behaviour.  s.  c.  i  Keb. 

558. 


Hawk.  P.  O 
TJSl. 


* 


The  King  againft  the  Inhabitants  of  Woodford y    *  p,  -qq 
Chingfordy   and   other  adjacent  Townlhips  in 
Effex. 

ADiJlringas  iffued  on  the  Statute  of  Wejlm.   %.  for  Fences  throwm 
throwing  down  Inclofures  aeainft  the  Inhabitants  ??^°  *°  ^^ 
OX  the  next  Town,  and  two  g^  each  Town  came  and  Kight  by  Per- 
pleaded  for  themfelves  and  the  other  Inhabitants  of  the  fons  known, 

feyetal 


Trin.  15  Car.  TL.inB.R. 


not  within  the 

Statute. 

V.  1  Sid.  107, 

212* 

X  Keb.  455* 

alnft.4^.47;. 

Cro.  Car.  440. 

Ziob.  138. 

I  KoU.  Rep. 

365- 

Nelf.Lutw.53, 

54. 

1  Lutw.  157, 

158. 


feycral  Towns,  that  the  Fences  were  thrown  down  in 
the  Day-time,  when  the  Perfons  might  be  known ;  and 
travcrfe  that  they  were;  thrown  down  in  the  Night, 
or  at  fuch  a  Time  as  the  Offenders  could  not  be  known; 
and  Iffae  was  accordingly  joined  in  the  Disjuneiive; 
And  now  on  a  Trial  at  Bar  it  was  faid  for  the  Defen- 
dants, That  if  the  Proftejnation  was  either  in  the  Day 
or  in  the  Night  fe  publickly,  that  the  Malefactors  were 
known,  it  b  not  within  the  Statute;  to  which  the 
Court  agreed,  for  the  Statute  was  made  to  give  Remedy 
in  Cafes  where  the  Malefadiors  not  being  known,  the 
Parties  were  without  Remedy  by  ASion  of  Trefpafs, 
£^c.  But  if  it  was  done  either  in  the  Day  or  in  the 
Night  before  the  Face  of  the  Owners,  fo  that  they  had 
Remedy  by  Trefpafs,  csTc.  this  is  not  within  the  Statute: 
And  on  the  Evidence  it  Appearing  to  be  done  publickly, 
aliho'  by  the  Doers  (/.  f.  the  Defendants,  C^c.)  the  Jury, 
by  the  Direction  of  the  Court,  found  for  the  De- 
fendants.' 


*  P.  109 


*  Term-  Sana.   Mich. 

ANNO 
15  Car.  IL  in  Banco  Regis. 


Toatnts  in 
<idmitton  join 
ia  Covenant 
for  Repairs. 
8.  C.  1  Sid. 
15;- 
■Rajro.  8^ 


Kitchen  and  Knight  againft  Buckfy. 

COVENANT,  and  declares.  That  Randal  dcvifcd 
the  Tenements  to  the  Defendant,  who  covenanted 
with  the  Leflbr  to  repair  them ;  ahd  afterwards  Randal 
grants  the  Moiety  of  the  Reverfion  to  Kitchen ;  and  then 
granted  the  other  Moiety  of  the  Reverfion  to  Knight,  and 

they 
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tbcy  brought  a  joint  Adion  of  Corenant  agtmft  him  tiUb*$6Si 
for  not  repairing  of  the  Mcffuagc;  and  after  Verdift  v*^-t^^ 
for  the  PlaintifiF,  on  Performance  pleaded,  it  was  moved  4^,  ^i^  ^^^ 
in  Arreft  of  Judgment,     iji.  That  they  being  Tenants  $<>»• 
in  Common  ought  not  to  join  in  this  Action  for  Repairs,  J  uvtir  18S 
which  concerns  the  Inheritance,  but  ought  to  have  fe-  a^.  '  ' 

veral  Actions  in  this  Cafe,  which  favours  of  the  Real-  aStund*  11$, 
ty,    according  to  their  feveral  Interefts.     idly.  That  J  vcnt.  i6y 
the  Covenant  is  not  with  the  Leflbr  and  bis  Affignees,  M-^* 
and  therefore  the  AlEgnccs  Iball  not  have  any  A^lioa '*^**  *^' 
(not)  being  named  j    whereupon  Judgment  was  /laid.  J^*'^^^*!^. 
But  afterwards  it  was  argued  by  yanes  for  the  iiaintiff,  i  Uauv.  j,6,7« 
and  he  agreed  that  in  real  A6tioiis,  or  mixed  which  fa^ 
vour  of  the  Realty,  they  ought  to  join ;  but  in  A6^ion$ 
perfonal,  where  Damages  only  ave  to  be  recovered, 
they  may  join,  and  cited  Liul.  Sedi.  311,  311,  313.  j^^^^^^^f^ 
and  18  H.  6*  5,  6,  7.     And  as  to  the  fecond  Objv*6lion,  Revcrik>niUii 
he  faid.  That  as  an  Affignee  of  a  Leifee  fhall  be  charged  havesbvenaiit 
in  Covenant  for  Repairs  (tho'  Affignees  are  not  named  IJi^ft*^  J^^ 
in  the  Covenant)  in  refpeil  of  their  having  the  Poffef-  fo,  tho'  not 
lion,  as  in  5  Co*  Spticer^s  Cafe;   fo  an  Amgnee  of  the  owwdiathc 
Reverlion  Ihall  have  an  A£)iQn  of  Covenant  for  Default  **"*• 
of  Repairs  in  refped  of  his  having  the  Reverfion,  tho* 
Affignees  are  not  named  ii^  the  Covenant.    And  to  this 
Opinion  the  whole   '  CouU  agreed.    But  as  to  the  firft    *  P;  I  lO 
t^oint,  it  was  argued  by  Baldwin  for  the  Defendant^ 
That  this  A&ion  of  Covenant  is  mixed  in  the  Realty^ 
becaufe  it  concerns  the  Inheritance,  as  well  as  in  the 
Perfonalty  to  recover  Damages;    and  in  fuch  Cafe^ 
Tenants  in  Common  ought  to  fever :  And  he  cited  Mcor 
'452-  Godb.  90.  280.  Dy.  326.  Se&.  314, 3 it.  That  thcv 
lliall  not  join  in  an  AfUe  or  an  Avowry  for  Rent  because 
mixed*     Nor  in  a  Ceffavity  IVaJie^  (^c.  Mo.  40.  and  in  v.  1  Dinv.  5. 
JPyoti  and  St.  Jokn^s  Cafe  %  Cro.  wj^re  Py4>tt  claimed  by  W- 13« 
two  Grants  of  the  Reverfion  of  feveral  Parts  at  fcve-  *  B»c.Abr.3x. 
ral  Times,  and  he  brought  an  ASion  of  Covenant  for 
Repairs,  and  it  was  allowed ;    for  that  both  Grants 
were  to  one  and  the  fame  Perfon,  and  he  could  not  be 
Tenant  in  Common  with  himfelf ;  but  here  the  Grants 
are  to  feveral  Perfon?  and  at  feveral, Times,  by  feveral 
Grants..    But  held  by  the  Court,  That  this  was  merely 
a  perfonal  Adion,  wherein  Tenants  in  Common  may 
join :    And  in  Fyott'^  Cafe  he  was  Tenant  in  Common 
wjlh  himfelf,  for  he  had  the  Fee  in  pact  Q^  the  Revei^. 
Part  I.  I  "  fion. 
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£(m>  and  for  Years  oily  in  the  Reverfion  of  the  Refi^ 
due ;  and  by  the  whole  Courts  Judgment  was  given  for 
the  Plaintiff  in  this  Cafe. 


Lee  againft  Rogers, 


^umpfit  90  ^.    ASSUMPSIT  on  a  Promife  made  the  firft  of  May,  3 
f/ttbH"'        Cdr,.i.  for  Money  lent:    The  Defendant  pleads, 
fereinoBeufi£  That  the  Writ  iiiras  firft  brought  the  4t^  of  February^  14 
oftiieStitme    of  thift.King,  and  that  he  did  not  promife  within  fix 
Years  before  the  faid.  4'th  of  February.    The  Plaintiff" 
replies.  That  he  aflutbed  within  fix  Years  before  the 
faid  4th  of  February :  And  after  Vcrdi6t  it  was  moved 
in  Arrcft.of  Judgment,  for  that  it  appears  by  the  De- 
claration, that  the  Caufe  of  Aftion  did  arife  above  fix 
Years  before  the  A-Sllun  brought.     ^»  That  the  Rcpli-' 
cation  is  a    l>cpar'ture  from  the  Court.     But  by  the 
Goqj:t,  judgment  was  given  for  the  Plaintiff;   for  firft, 
Tho*  the  Caufc  of  Aflion  appears  tob^  %o  Years  be- 
fore the  AAion  brought,  yet  the  Plaintiff  fliall  recover, 
if  the  "Defendant  do^*s  not  plead  the  Statute,  which  was 
ihade  T  :  the  Lafe  of  thofe  who  would  take  Advantage 
thereof,  but  the  Court  fliall  not  give  the  Defendant  Ad- 
^vantage  thereof  if  he  will  not  plead  it.     idly.  The  Re- 
plication is.no  Departure  from  the  Declaration,  for  the 
Time  put  in  the  Declaration  was  not  material,  for  he 
might  *  declare  of  ah  AJjumpJlt  at  any  Time,  but  when 
](fae  Defendant  makes  the  Time  material  by  his  Plea, 
ibe  Plaintiff  may  by  his  Replication  anfwer  to  that  Plea, 
ioj^  maiSitaining  his  A6lion  by  the  Time  that  before  was 
jiot  material;  and  they  gave  Judgment  for  the  Plaintiff* 
And  in  Hillary  Term  the  15th  ot  Car.  2.  in  the  Com- 
moii^  Pleas,  between  Sir  George  Brefhian  and  Sit  ^ohn 
Evelyn^  on  a  Promife  made  in  1646,  the  Defendant 
pleaded  the  Statute  of  Limitations;  to  which  the  Plain- 
tiff replied.  That  the  Defendant  was  a  Member  of  the 
Houfe  of  Commons  till   1648,  and  that  then  the  Gq- 
verament  was  ufurped,  and  no  Courts  ereft :    And  that 
he  brought  his  Aflion  as  foon  as  the  Courts  were  ercA- 
cd  by  the  King's  Refloration.    And  on  Demurrer  it  was 
adjudged,  (as  I  heard)    Firft^  That  none  fhould  take 

SecoeMy, 
That 


wiuiout  piad-' 
*    InjitV 

566.5^8. 
Kayin.S^ 


WM^  14    ' 
Cmr.  pleivs  ntm 

be:fortt^i4th» 
'AfenDlScatibh, 
t&t   heif- 
i^tai^Flthiti  . 
Six  .T^ss  be* 
At  (h<s  fatd 
■I4ih",  lio'De? 


♦p.  Ill, 


iPifvJlcge  of 
ParUament  in 
Courts  not 
opea,  notex« 
cepied  out  of 

&mtolof  Advantage  of  the  Statute  without  pleading  it 


Mid.  i5&f.fl.iijS.||. 

That  the  Replication  is  no  Departure,  bfccaufe  it  is  not 
Tout  an  Anfwer  by  the  Time  to  the  Plea,  which  before 
was  not  material.  Thirdly y  That  Privilege  of  Pailia^ 
inent,  nor  the  Courts  not  being  open,  are  not  any  Ejc- 
cufeagiainft  the  Statute  of  Limitations,  not  being  cj* 
cepted  out  of  the  Statute;  and  a  Man  might  here  me 
an  Original  againft  a  Member  of  Parliament  without 
Breach  of  Privilege,  and  continue  it  till  his  PriVile^pfi ' 
be  determined* 


'    -  James  againft  Morgan, 

ASSUMPSIT  to  pay  for  a  Horfe  a  BarUy-<<orA  t  dJt*»tMofgy 

Nail,  doubling  it  every  Nail ;    an4  Avers  that  there  ^Z^^^** 

were  thirty-two  Nails  in  the  Shoes  oiFthc  Horfe,  which  Nail,  dfr!*  * 

being  doubled  every  Nail,  came  io  five  hundred  Quarters  s.  c  i  Keb. 

of  Barley  t    And  on  Nqh  Ajfumffi}  pleaded,  the  Caufe  ^^^[odi  305. 

being  tried  before  Hyde  at  Hireforiy  he  directed  the  i  Jo.  1^ 

Jury  to  give  the  Value  of  the  Horfe  in  Damagcg,  being  Jj^/^*"^'/* 

8/.  and  fo  they  did ;    And  It  was  afterwards  nioved  in  cip.  31.' 

Arreft  of  Judgment  for  a  fmall  Fault  in  the  Declara*  Q^^Vaym^ff* 
tion,  which  was  over^ruled,  and  Judgment  given  for 
the  Plaintiff. 


♦  Mills  againft  Monday  atidiw  Wife.  *  P.  1  li 

C  T I O  N  for  that  the  Wife  of  the  Defendant  ewfiner,  J5& 
-  1  having  colloquium  of  the  Plaintiff,  being  a  Carrier,  "^^J^^^^ 
laid  of  him.  He  has  made  falfe  Litters y  he  hasCottfiwd  aCatrrierwiA* 
myHuJhand  of  %\\.  and  gave  me  a  falfi  and  forgaiAc'  ^u* "if*^!?*'' 
fdtia^ce:  After  Verdia  for  the  Plaintiff,  it  was'iwnd  fc*15tiowbl^^^ 
m  Arrefl  of  Judgment,  and  the  Judgment  was  ftayeS  8.  C  t  Keb. 
becaufe  the  CcHoquium  was  not  laid  of  his  Tra^e  of  a  l^^^^^^. 
Carrier,' but  (only)  of  himfelf.    And  it  being  monied  vMc'poft,*n5. 
again  at  another  Time,  and  the  Court  eontiiiuiag  in 
their  former  Opinion,  Judgment  was  given,  T|ut  the 
Plamtiff  Ihould  take  nothing  by  his  Bill. 

f  2  Hfeof 
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£tf€0,  Leflbr  o{  Strode,  againft  Dr.  Holte. 

toiftcelldt  tff    J  ji  Evidence  to  t  Jury  at  the  Bar  in  Ejcftment,  on  a 

JnSiedbJ**  *    *  LcafemadcbytheChanccllorot  a  Cathedral ChuTch, 

Stat-  '^■z  u.  8.     not  being  confirmed  by  the  l>ean  and  Chapter :    There 

g^"**'^^***  was  a  Uoubt  made.  Whether  this  being  for  twetity-onc 

158.*  '   '^         Years  or  three  Lives,  fliould  bind  the  Succeffor  within 

a  Ktb.  5;^       the  Statute  32  h.  8-  c.  28.  or  not  ?    And  by  the  whole 

Court,  it  (hall  bind  without  Confirmation,  for  he  is  a 

Prebendary  and  more,  for  he  hath  a  Prebend,  and  be- 

lides  that  he  id*  a  Dignitary,  and   is  feized  in  Fee  in 

Right  of  his  Church  within  the  Words  of  the  Statute; 

*"      and  they  would  hot  permit  it  to  be  found  Specially,  as 

it  was  dcfired  by  the  Attorney  General ;,  for  they  faid. 

They  would  not.have  it  made  a  Doubt* 

Kote,  In  3  Crb*  350;.  Jf^atktnfon  againft  Man,  it  was 
adjudged  on  a  Special  Verdiil,  That  a  Leafe  by  a  Pre- 
feoii{.5^}«  J^endary  {hall  bind  the  Succefibr ;  and  it  is  there  faid 
by  tenner  to  hav^  been  fo  adjudged  in  the  Cafe  of  a 
Treafurer  of  a  Church.  But  fee  i  Injl.  300.  h.  where 
a  Prebendary  is  taken  as  a  Parfon  or  Vicar,  not  to  have 
the  whole  Fee  in  him. 

»  #  p^  jl^  *  And  NoUy  The  Statute  excepts  Parfons  and  Vicars, 
bat  not  Prebcndsi  and  Uyie  faid.  That  Precentors  of 
old  Foundations  are  enabled  by  the  Statute,  but  other- 
wife  perhaps  of  new  Foundations :  And  whereas  a  Cafe 
was  cited  in  the  Exchequer,  That  Leafes  made  by  the 
tfe&ew.  199*  Chanfe^  of  /W's  ought  to  be  confirmed;  Uyie  faid. 
That  they  were  not  properly  Chanters,  but  of  the  leffer 
Order,  and  only  Singing  Men:  But  Chanters,  Pre- 
•    cestors,  Sf^.  are  of  the  grcateft  Orders 


filford  zgSLmd  Pt'encL  ; 

A  parol giil>i  T\EBT  for  50/.  and  declares.  That  the  Plaintiff 
»»^»^  i^  *"  -*^  *"^  Defendant  mutually  fubmittcd  to  the  Award 
aJ*lmid^  of  %  S.  who  awarded,  that  the  Defendant  ihould  pay 
i^roAife  to  to  thc  Plaintiff  50/.  and  that  the  Plaintiff  on  Payment 
'^•tjpiiji  it*  thereof  fliould  dcliycr  to  thc  Defendant,  certain  Wri- 
tings, 


f 
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tings,  and  alfo  make  to  him  a  Relcafc :  After  Vcrdift  fl^li^Uj^, 
for  the  PlaintiEF  Judgment  was  flayed  and  given  for  the  ,  DanvrtV,  3! 
Defendant,  becaufe  the  Award  is  void }  for  that  the  VidcaRoU, 
i)efendaiU  had  no  Remedy  for  the  Writings  and  the  ^^^J,l\^^^ 
Releafe  upon  this  parol  Submii&on  ;  for  it  did  not  im-  %  salk.  ^.' 
ply  any  Promife  to  perform  it,  and  fo  it  is  an  Award  of  l^^3^' , 
pnePaitonljr.  l^ui'.'^l 

The  King  agaiaft  Chaloffer^ 

IT  was  moved  to  qualh  a  Record  of  a  Force,  made  The  Year  pi 
ott^he  View  of  a  Jufticc  of  Peace  on  the  Sutute  of  J^J  yiaf'of  "* 
R.  2*  becaufe  it  was  only  ^nno  Regis  Car.  %.  omitting  the  Kin^t 
Regni;    But  by  the  Court«  It  cannot  be  intended  the  Iteign,  aiione. 
Year  of  his  Life  but  of  his  Reign ;  for  it  is  not  the  14th  f  ^^ji'^^* 
Year  of  the  King,  except  it  h6  the  14th.  Year  of  his  Record  of  a 
Reign,  for  he  is  not  King  but  from  the  Commencement  ^ofccon  the 
of  his  Reign;    but  they  faid,  that  it  is  quafhablc  by  ^iJlSh^^bkby 
motion  withqut  Writ  of  Eiror,  if  it  had  been  i|ifu£&-  94otiQ9*     -   ^ 


Smithe  againft  Barret  and  Clifford^  'i^  J?,  1 14 

EJECTMENT  of  a  Boilery  of  Salt,  tried  at  the  Bar  3<^ieryof  Salt, 

on  a  Leafe  by  the  Corporation  of  Droitwich,  and  ^^^'fj^^*^^ 

Proof,  That  the  Pit  'is  divided  into  twenty  or  thirty  theitof. 

Boileries,  viz.  That  one  fliall  have  the  firft  Boilery,  8.c.iSid.i6i, 

and  another  the  fecond;  and  fo  of  the  Refidue,  which  ^^^^'''  ^^** 

coniifls  in  this.  That  one  fh^ll  have  the  firft  Tub  of  vide  co. 

Water  that  is  drawn  out  of  the  Pit,  ?ifid  another  jhe  lJtt-^4.  b. 

fecond  Tub,  &c.    And  the  Water  that  i$fo  drawn  by  5"y./c^i2i. 

Officers  appointed,  makes  the  Boileri^.  1R0l1.Rep.483. 

Vide  ib.  55* 
3  Leon.  910.  Palm.  4' S-  Ante  58-  Hetl.  146    Litt.  Rep.  301.  Pofk  ai3.  Ruoaitigtonoi) 
^jeamenta  35*    1  Burr.  133,    Doug.  305*    1  Term.  Rep.  11. 


Gilbert  againft  Martin. 

COVENANT,   and  declares  of  a  Leafe  madp  in  ^^^J^^^^J^ 

Hiunfjhire,  of  a  MelTuage  in  Birkfhire ;  and  afligns  ^  Uoufe  in 

a  ^reiLcb  in  not  repairing  of  the  Houfe:  The  Defendant  Hamffiirf. 

pleads 
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i,  Cf  t  Sftl*  pleads  that  he  had  not  broken  Ihc  Covenant,  and  Iffue 
iiKcb.S75.  thereupon  ttied  in  Ha0tf/hire,  where  -the  Covenant  is 
Kaym.|5*  fuppofed  to  be  made,  and  Verdift  for  the  Plaintiff: 
plci.  That  lie  Whcreupoa  it  was  moved  iti  Arreft  of  Judgment,  That 
k*^w"^h  n/^  ^^  ought  tb  hayc  been  triad  in  Beri/hire,  where  the 
v^«i°r ^^*  Houfe  is,  and  where  the  Repairs  are  to  be  made :  To 
stra.  776.  which  it  was  anfwered.  That  where  the  Caufe  of  Aflion 
a  T^?'  ^D.  •'"^^  ®°  *  Thing  in  two  Counties,  the  Plaintiff  has 
441^™'  Eleflion  to  bring  it  in  which  County  he  will;  as  where 

ft^a,  |8s«         it  arifcs  on  the  Covenant  made  in  one  County,  and  on 
the  not  rejpairing  in  another.     To  which  it  was  replied, 
ThAt  ttne'it  b,*  fo  it  is  in  many  Cafes,  Where  on  a  ge- 
neral ifliue  divers  Things  in  divers  Counties  are  to  be 
tried  j  as  where  y  Man  brings  Debt  for  an  Efcape  on  an 
Arreft  in  one  County,  and  an  Efcape  in  another,  there 
on  Nil  debet  both  are  triable,  t/iz.  the  Aircft  and  the 
Efcape,  and  both. are  triable  in  that  County  where  the 
Plaintiff  will  at  his  EleiSipn  bring  iu    ^aion  ;  and  yet 
there  if  the  Arreft  be  traverfed,  the  T.    1  (hall  be  in 
the  County  where  the  Arreft  is  alledged ;   and  if  the 
tfcape  be  traverfed,  it  fliall  be  tried  where  the  Efcape 
is  alledged.    And  here  when  the  Breach  is  alledged  in 
not  repaiyinjg,  and  the  Iffue  is  Non  infregit,  ($c.  this 
.    Ihall  be '  intended  only  an  Anfwer  to  the  Breach  (al- 
ledged) viz.  That  he  hath  ndf  broken  the  Covenant  for 
,.  want  of  Repairs ;  and  fo  that  is  the  only  Matter  triable, 
and  that  only  where  the  I^oufe  lies,  and  cited  Bro. 
f  ft  J 15    ijfue  19.  ^zH.L  J3,  13.   16  H.  7.  i.  *  44  E.  3.    And 
of  this  O pinion  Uf  ere  the  whole  Court,  except  Wyndham^ 
who  agreed.  That  a  particular  Iffue  fliall  bring  the 
Trial  to  the  County  where  the  Matter  in  Iffue  j^rofe, 
and  out  the  Plaintiff  of  his  Elefiion ;  but  he  held  that 
Non  infregit  Conyentionem,  is  not  fuch  a  particular  Iffue, 
but  other  Things  may  be  given  in  Evidence  thereupon : 
But  by  the  Opinion  6f  the  three  others.  Judgment  was 
ftayed. 

7(rry  agaiaft  Hooper. 

^iltcuium  oS  r^  A  S  E,  for  that  the  Plaintiff  being  a  Lime-bumer« 
th.  Pjrty.  bu|  V^  the  Defendant  having  Colloquium  of  him,  faid  01 
fpSkra'^^hiai  l^'.m  and  of  his  Art>  He  is  a  cheating  Knave:  After  Ver- 
and  of  hi^       di6t  for  the  Plaintiff  on  Not  Guilty,  it  was  moved  in 
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Arreft  of  Judgment,  That  here  is  no  Colloquium  laid  of  ^^;^^^^ 

his  Art,  but  only  of  himfelf ;  and  the  laying  the  Words  v.  anteiia?^ 

to  be  fpoken  of  him  and  his  Art,  is  but  a  Colloquium  of  4  Bac.  Abn 

the  Plaintiff  himfelf,  and  cheating  Knave  of  a  ^Lime^  ^*^' 

burner  is  not  adionable  if  it  be  not  fpoken  with  re^ 

ference  to  his  Trade:  Whereupon  Judgment  was  ftaycd, 

ana  in  Hillary  Term  next  following,  Jones  moved  for 

Judgment,  and  cited  i  Cro*  371-2  Oo.  674*  That  the 

Words  being  laid  to  be  fpoken  of  him  and  his  'J  rade, 

are  fpiEcient  without  any  Colloquium  either  of  him  or  his 

Trade,  they  being  found  by  the  Jury  to  be  fpoken  of 

him  and  his  Trade;  and  of  this  Opinion  were  JVynd^ 

ham  and  Twyfden,  they  being  now  found  fpoken  of  him 

and  his  Trade,     But  tlyde.  Chief  Juftice,  and  Kefyhge 

were  of  a  contrary  Opinion^  and  the  Judgment  was 

flayed,  the  Court  being  divided.  And  by  Kelynge,  JVynd-  Scajidtloij* 

ham  and  Twytden,  an  A<Sion  lies  for  fpeaking  fcandalous  ^^erenrrio  « 

Words  of  a  JLime-burner,  or  of  any  Man  of  any  Trade  Profeffioa.th<^ 

or  Profeffion,  be  it  ever  fo  bafe,   if  they  gre  fppken  ^^  a^oa- 

^ith  Reference  to  his  Profeffiour  *"^' 


*  Bawdry  againft  Bujhei.  ♦  P.  1 16 

A  Prohibition  prayed  on  a  Cuftom  alledged.  That  Cuftom  for 
all  Perfons  who  have  Lands  in  fuch  a  Village,  but  l^y'^:j,r 
inhabiting  out  of -the  Vill  fhall  pay  ^d.  fer  Acre  only  Acre  for  *  * 
in  Satisfaflion  of  Tithes :  And  that  the  Defendant  here  Tithw. 
fued  him  inhabiting  out  of  the  Vill  for  Tithes  in  kind 
in  the  Spiritual  Court.    But  the  Prohibition  was  de-r 
niqd,  for  the  Cuflon^  is  unreafonable  to  give  a  greater 
Privilege  to  Foreigners  than  to  Inhabitants,  who  are  at 
greater  Charge,  In  refpeft  of  their  Reliancyj  to  Repair* 
and  Vcftments  for  the  Church. 


Wheeler  z^zixdi  Welch. 

ACTION  was  brought  in  Zo?ii»i  for  calling  the  CifcfoTctS- 
PlaintifiF  JVhore  thcTe,  which  was  removed  hither  'f}f^"^'^ 
by  Habeas  Corfus,  and  aftervFards  remanded  wd  tried  in  toftSaS 
the  Sheriff's  Cturt  mLonioni  and  on  thp  Trial,  the  mla^jc. 

Words 


ViJe  Keir. 
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^*C.Kiym,Su  Words  were  proved  to  be  fpoken  at  Clerkenwrll,  i.  t. 
\^^  «7«.  out  of  the  City  and  the  Liberties  thereof,  for  which  I 
^"  '  demurred  on  thf  Evide^icc,  for  that  thofe  Words  fpoken 

lit  Clerhnwdl^  are  not  aflionable.  And  the  Judge  overr 
ruled  the  Demurrer  prefentiy;  whereupon  I  prayed  him 
%o  feal  a  Bill  of  Exceptions.  But  the  Parties  being 
poor,  I  upon  their  Requeil  waved  it,  and  i^fVerdifl  was 
given  for  the  Plaintifif  and  45^.  Damages. 

NotCf  The  Pefi^ndant  might  have  pleaded.  That  the 
Words  wpre  fpoken  ^iCkrkenwell,  and  have  t rave rfed 
the  fpeaking  in  London ;  and  if  the  Judge  had  denied  to 
have  received  the  Plea,  the  Court  of  King's  Bench 
would  hnye  grafted  a  prohibition. 


*Pf  117    *Tlie  Dean  9fld 


OUiSatioQ 
conditioned  to 
payib^ueha^ 
/.  S.  fluU  ap- 
PQint,  is  wi(h- 
ia  the  Statute . 
ofs/tff  I.  of 
Bading  Bail  ia 
3t(ror  on  a 
Judgment 
thereupon. 
^'  C.  I  ^cb. 
fiZ,  690. 


Writ  of  Error 
a  Writ  of 
Itight. 


Chapter  of  St.  PauFs  againft 
Cape/l.  ' 


DEBT  on  an  Obligation  conditioned  to  pay  to 
Biggs  fuch  (a  Sum  of)  Money  as  y.  5.  fliould 
declare  upon  an  Account  by  him  fluted  between  the 
Plaintiff  and  Defendant,  to  be  due  from  the  Defendant 
to  the  Plaintiff.  Whereto  the  Defendant  pleads.  That 
y.  *^,  had  not  declared  any  thing  due  to  the  Plaintiff, 
liTue  thereupon,  and  Judgment  for  the  Plaintiff,  and 
thereupon  Error  brought,  and  the«Queftion  was.  Whe- 
ther the  Plaintiff  in  Error  fhould  fipd  Bail  on  the  Sta- 
tute of  3  Jac.  I.  c.  8  ?  For  it  was  objef^ed.  That  this 
was  not  an  Obligation  for  the  Payment  of  Money  only 
within  this  Words  and  Intent  of  the  faid  Statute,  which 
extends  only  where  a  certain  Sum  is  exprdled  in  the 
Condition ;  and  therefore  JTclv.  227*  Girling'^  Cafe, 
where  a  Man  recovered  on  an  infimyl  comfutnJjfeXy  it  was 
adjudged  not  to  be  within  the  Statute :  And  a  Cafe  i^ 
there  cited.  That  a  Recovery  in  Debt  upon  Arbitrament 
IS  not  within  the  Statute  :  And  a  Writ  of  Error  is  a 
Writ  that  every  Subjeft  of  Rigjit  ought  to  have,  and 
therefore  the  Statute  madc.in  Reftraint  thereof  (hall  be 
taken  ftridlly.  And  of  this  Opinion  was  Kefynge^  but 
the  reft  of  the  Juftices  contra,  viz.  That  altho*  Writs  of 
trror  ^re  Writs  of  Right,  yet  they  are  for  the  moft  part 
^fed  for  Delay,  for  Remedy  whereof  the  ftiid  Statute 
^as  made,  and  therefore  was  t6  be  taken  beneficially 
*   ^     '  fo^ 
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for  the  Subje^ft*  They  agreed  the  Cafe  of  Girling^  and 
that  of  Debt  on  an  Award,  for  thofe  are  not  A6iion5 
on  a  Bill  or  Obligation  for  the  Payment  of  Money 
which  arc  only  within  the  Words  of  the  Statute;  But 
this  Action  is  grounded  6n  an  Obligation  made  for  the 
Payment  of  Money  only,  which  altho'  it  be  not  certain 
when  the  Obligation  is  made,  is  yet  certain  before  the 
Aflion  is  brought;  and  they  ruled,  That  the  Plaintiff 
fhould  take  his  Execution,  nqtwithftandihg  the  Writ  of 
Error  brought,  except  the  Plaintiff  in  Error  gave  in 
Bail  before  fuch  a  Day. 


*  The  King  againft  Th$mas.  ♦  P.  1 18  . 

» 
'THOMJS  was  indited  at  Hereford,  the  next  EtighTh  Jml  for  Mur- 
County,  for  a  Murder  committed  at  Co^'ty  in  ITales:  jSry^county! 
Whereto  he  pleads.  That  he  was  at  another  Time  (i.  i.  Pl«a  that  be 
formerly)  tried  and  acquitted  of  this  Murder  at  the  ^^^  ^^^^^^ 
Grand  Sei&ons  of  Wales.     The  Attorney  General  re-  ?h2  GrandSci:. 
plied.  That  Coyty  was  Parcel  of  one  of  the  Lordfhips  fiont  in  mUes. 
Marchers ;  and  that  the  St^t.  26  H.  8;  c.  6.  enables  the  ^^'J^  66il^^ 
Juftices  of  Gaol  Delivery  in  the  next  Englijh  County  to  Kawk.  P.  c. 
try  Traitors,  Murderers,  and  Felons,  for  Fafls  done  in   i«i' 
any  Lordfhip  Marcher,  as  if  it  had  been  committed  in  ^tk.  ils^xSa. 
the  EngUJh  County ;  and  that  the  Acquittal  in  the  Lord-  *    . 

fhips  fhall  not  be  at  any  Bar.  Whereupon  the  Defen- 
dant demurs ;  and  the  Cafe  was  oftentimes  ai  gueil  at 
the  Bar,  and  it  was  at  length  refolved  by  the  whole 
Court,  That  the  Defendant  fhould  be  difcharged ;  for 
the  Reafon  of  the  making  of  the  Statute  of  26  H.  8. 
was  the  irregularity  of  Proceedings  in  the  Lordfhips 
Marchers.  And  by  the  Statute  of  27  H.  8.  c.  26.  the 
Lordfhips  Marchers  are  divided  into  the  fix  new  Coun- 
ties of  Wales,  and  the  EngUJh  Counties  adjacent,  and 
the  EngUJh  Laws  to  be  ufed  in  Wales,  and  they  are 
thereby  enabled  to  fend  Knights  and  Burgefles  to  the 
Parliament  in  England ;  and  altho'  by  a  Pravifo  in  this 
Statute,  the  Trials  for  Murder,  Treafon  and  Felony 
done  in  the  Lordfhips  Marchers  are  faved,  yet  that  was 
before,  the  £re6liou  of  the  Court  of  Grand  Seffions» 
which  was  done  by  the  AA  of  34.  H.  8.  c.  26.  And  that 
divides  i^U  ^c  Counties  into  PiyifiQns  wherein   th^ 

Grand 
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GrandSeflions  arc  tobc  held,  where  the  Trials  are  (to  be) 
According  to  the  Laws  of  England;  and  therefore,  where 
after  this  A&  a  Man  is  tried  anid  acquitted  at  the  Grand 
Seffions  of  Treafon,  Murder  and  Felony,  he  may  plead 
it,  and  not  be  tried  again  for  the  fame  Offence. 

Note,  This  Matter  was  doubted  at  the  Grand  Sef- 
fions, and  therefore  to  have  it  fettled  here,  it  was  re- 
moved hither  by  Certiorari,  and  refolved  as  afoie)aidr 


*  P.  1 19         *  The  King  againfl  the  Giy  of  Canterbury. 

AMaiidtimMtio  A    Mandamus  to  reft  ore  ^n  Alderman,  expelled  from 

Sefman*tohis  *^  his  Priority  and  Precedency  of  Place  of  Alderman; 

Precedency,  ^^^1  on  the  Return  thereof,  divers  Exceptions  were  taken 

^f-  to  the  Reborn  and  difallowed ;  but  at  length  on  view  of 

Vide  poft,  W3,  ^jjg  Return  it  wa§  held  good,  aj^d  nothing  further  done. 

Note,  This  kind  of -MiiwAi^ttj. 

And  fee  hereafter  ftf^.  187.  a  Mandamus  io  grint  an 
Adminifiration.  *  And  in  2d  Sftcwer,  fag.  48*  to  prove 
a  Will.  ^ 


Coxe  againfl:  Smithc. 

Cafe  for  a         ^  A  S  E  for  that  he  being  an  Officer  of  the  Cuftom- 

^^hfito  ^  Houfc,  the  Defendant  made  ft  falfe  Affidavit  againft 

lofe bis  Office,  faim  in  Chancery,  touching  malfeafance  in  his  Office  t 

H*1dj*"^*  97»    and  afterwards  petitioned  the  Commiffioners  of  the  Cuf- 

%vz,  &T/'        tpms  againfl  him,  and  thereupon  caufed  him  to  be  turn- 

I  Ski.  131.        ed  out  of  his  Place :  After  a  Verdift  (upon  Not  guilty) 

for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment^ 

That  ne  A^iion  lies  for  the  making  of  a  Falfe  Oath, 

Owen  258.    2  Cro.  601.    Hutt.  11.    Popk.  144.    i  Leon. 

107-  and  that  no  A6tion  lies  for  the  Petition,  becaufe 

it  is  done  in  a  Courfe  of  Juiftice.    But  (faid)  by  the 

Court.    The  Adion  is  not  founded  on  the  Oath,  not 

on  the  Petition,  but  thofe  are  only  Inducements  to  prove 

the  malicious  procurement  to  have  him  tnrned  out  of 

l^is  Place ;  and  that  it  was  falfly  and  maljcioufly  dones 
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is  now  found  by  the  Vcrdifi ,  and  tbcy  gave  Judgment 
fior  the  Flaintiffr 


*  Tombif  againft  ^hrington.,  *  P.  120 

A    Scire  Facias  as  Adminifti  atqr  of  Tomhes  the  Inteflate,  A  Pardon  «- 
upon  a  Judgment  recovered  againft  the  Defendant  5^?*Jd<^8^'^'" 
by  the  Inteilate :    The  Defendant  pleads  that  the  In-  except  a />/» 
teftate  killed  fiimfelf,  and  fhey^s  an  Inquifition  found  ^'Jf^ 
thereof  before  the  Coroner,  in  the  Times  of  the  l;itc  ^6,5^,628. 
Ufurpation.     The  Plaintiff  replies  the  general  Fardon   1  Sid.  167. 
of  12  Car.  z.  whereby  the  King  pardons  all  Felonies,  yf^^ntcs!^ 
"Debts,  £^c.    The  Defendant  demurs ;  and  now  it  was  a  show.  S34, 
adjudged  on  Argument,  That  by  the  Fardon  the  Crime   i  Mod.  lot. 
of  Felode/e  vfdiS  pardoned,  as  was  formerly  adjudged  *Mod.i3. 
in  the  Cafe  of  the  King  and  IVardy  the  Executor  of 
tVentwcrthy  in  Mich.  12  Car.  %,  in  £.  Rf  (which  fee 
here  before  f.  8.)  but  the  Fardon  does  not  reftore  the 
Debt  vefted  in  the  King  by  the  Inquifition  befok-e  the 
Pardon,  without  Words  of  Reftitution*     But  to  this  it 
was  argued.  That  the  Inquifition  taken  in  thofe  Times  ^ 

was  void,  and  is  not  con.Srmed  or  made  good  by  the 
Stat.  12  Car.  2.  c.  3.  for  the  continuance  of  judicial 
Proceedings  not  being  inferted  under  any  of  the  Titles 
in  that  AS: ;    whereto  it  was  anfwcred  and  rcfolved. 
That  whether  it  were  committed  by  the  Ad  or  not,  it 
was  yet  good  at  the  Common  Law,  for  the  Cproperbe-  coroner  elcA* 
ing  elefled  by  the  County,  his  Ofi&ce  docs  not  determine  ^  ^^  ^* 
by  the  King's  Death.     But  they  would  not  award  Exe-'  no?  dTtcrmiftc 
cution  for  the  Plaintiff,  beca'uf^  they  held  the  K^^JB  ^^^  ^  ^  kW* 
Title  to  the  Debt.    Whereupon,  one  Lock  was  promifed  ^«*^ 
a  Grant  of  the  Debt  by  the  Kinp;   and  in  Hillary  16 
Car.  1.  B.  R.  brought  a  Scire  Farias  againft  Ethringtan, 
and  (hewed  the  Felony  dcfe^  and  the  Inquiiition,  and 
the  King's  Grant  to  him :    The  Defendant  pleads  the 
general  Pardon,  and  it  was  now  refolved  again.  That 
the  Crime  of  Felo  de  fe  is  pardoned,  ^nd  is  not  within, 
the  Exceptions  of  Murder  in  the  Aft  of  Pardon.    And  The  Kfag't 
Sectmdly,  That  though  the  Crime  be  pardoned,  yet  tVt^"^^^^^ 
Debt  is  not  reftored  to  the  Adminiftrators,  being^  vefted  not  reftore  the 
in  the  King  by  the  Inquifition,  no  Words  of  Reftitutipn  ^^  vefted 
being  in  the  AS.   But  the  third  Queftion  was.  Whether  J  kSIKI 
tliepcbt  is  not  extinguifhed  in  the  Hands  of  the  Debtor, 

by  *- 
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by  the  fifth  Branch  of  the  A61,  which  pardons  and  rc- 
Icafes  all  CaufeSy  Things,  ^uarrdsy  SuiiSy  Judgments  a,id 
Executions  not  excepted  in  the  A61.     And  as  to  this  it  wns 
faid  for  the  Plaintiff.     Firjiy  That  the  Commencement 
of  this  Claufe  is  a  pardon  of  I'reafonSy  Offncesy  &c. 
*P.  121     and  the  Words  yudgments  and  Executions  fhaii  be  ^  fa- 
tisfied,  and  refers  only  to  Judgments  and  Executions  for 
the  Offence,  and  not  Judgments  and  Executions  for  the 
Debt!     Secondiyy  The   Claufe   fh all   be  fati^iiCii    v  ;ih 
Judgments  and  Executions  originally  (clue)  tcvthe  Kin^^, 
and  fhall  not  include  Debts  v  hich  came  to  the  Kinr.  by 
The  KiM  par-  Affignment  or  Forfeiture.     Thirdly y  The  Pardon  is  to  all 
TOn'tt andEx-  SubjeSs,  and  the  Defendant  in  his  Pita  avers  that  he  is 
«c«tion$,  a       modo  fubdittisy  and  that  may  be  by  Naturalization  i-nce; 
Judgment  that  and  if  he  was  not  a  Subjc61  at  the  Time  of  th(*  Af^,  he 
by^Affignnint  '^  ^^^  within  the  Pardon ;  and  as  to  the  firfl'  and  fccond 
j»pardoae4       of  thofe  ObjecHons  it  was  anfwered  hy '  yoties.  That 
ilicrcby.  though  the  Claufe  in  the  Statute  fpeaks  of  Tjeaf'ns 

and  fuch  Offences,  yet  afterwards  the  Claufe  contains 
Rents,  Arrears  of  Rcnty,  Forfeitures,  Penaltieis,  and 
ijiany  other  general  Words,  as  Bonds,  Securities,  (ffc. 
and  therefore  it  is  to  be  taken  generally,  and  fliall  be 
extended  to  the  Cafe  in  G(ueftion :  ^nd  of  this  Opinion 
were  Hyde  and  Twyfden  on  the  firfl  Argument,  but 
Wyndham  and  Kelynge  were  of  a  contrary  Opinion. 
And  as  to  the  Cafe  of  Sir  George  Biniony  cited  to  be  late- 
ly adjudged  in  the  Exchequer,  That  Debts  which  came 
to  the  King  by  Affignment,  were  not  pardoned ;  Sir 
Qeorge  Binion  was  an  Accomptant,  and  in  Arrear;  and 
by  the  tenth  Claufe  of  the  A61,  fuch  Accounts  are  ex- 
cepted out  of  the  Pardon  ;  for  J.  S.  being  indebted  to 
BinioHy  Blniqn  affigned  the  Debt  to  the  Kiiig  for  the  bet- 
ter Recovery  thereof,  to  be  paid  to  the  King  in  Satis- 
fa6lion  of  his  Accounts,  and  the  Court  at  firfl  held  it 
difcharged :  But  afterwards  for  that  it  came  to  the  King 
in  Lieu  of  the  Account,  they  by  Equity  of  the  Aft  held 
it  to  be  excepted  as  the  Account  itfelf  was;  hut  Hale 
Chief  Baron,  and  the  whole  Court  of  Exchequer,  al- 
ways ever  (ince  the  Pardon  have  adjudged.  That  Debts 
coming  to  the  King  by  Aflignmeht,  were  pardoned  as 
well  as  Debts  originally  due  to  him.  And  as  to  the 
third  (Queflion)  the  Word /uJrf//t/j  (hall  be  taken  in 
the  more  worthy  Senfe,  viz.  a  Subjeft  born;  as  the 
Feaft  of  St.  M'chael  fhall  be  taken  for  St.  Michael  the 

Arch' 
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Archangrl.    But  it  was  adjourned,  and  the  Cafe  v^m 
again  argued  at  the  Bar  in  Eajier  Term,  16  Car.  ^.  and 
thtn  Hyae  Chief  Jufticc doubted  more  than  before;  but 
Kciynge  having  fpoken  with  the  Chief  Baron  fialcy  and 
being  fatisfiecl  by  him  of  the  Courfe  of  the  Exchequer, 
ana  the  Cafe  ot  Binion  to  have  been  as  was  before  de- 
ciavtu  by  Joncs^  he  altered  his  Opinion,  and  held  the 
Dcrit  to  be  difcharged  in  the  Hands  of  the  Debtor. 
Wyndham  continued  his  former  Opinion,  but  it  was  ad- 
journed; and  afterwards  in  Trin.  16. i/]yrff  being* dead,    *  P.  122 
it  was  adjudged  by   Twyfden  and  Kelynj^e,,    I  hat  the 
Debt  wa  difchargeci ;  Wyndham  continuing  his  former  Weathithew 
Opinion.     But  all  agieed  that  nc^rfc?  yi/^'/iw  was  fuffi-  ?nt7„d«^''*^n^^^ 
cient,  and  ihall  be  intended  to  have  been  always  fo-  turai  one,  and 
And  Juogment  was  given  for  the  Defendant.  ^»t  ^*J^** 

•^      **  •  always  fo. 


Palmer  againft  Fletcher. 

CASE  was  brought  for  flopping  of  his  Lights.  The 
Cafe  M'as,  a  Man  erected  a  Houfc  on  his  own 
Lands,  and  after  fells  the  Houfe  to  one,  and  the  Lands 
adjoining  to  another,  who  by  putting  Piles  of  Timber 
on  the  Land,  obflru^ed  the  Lights  ot  the  Houfc :  And 
it  was  refoWed,  That  although  it  be  a  new  Melluage, 
yet  no  Perfon  who  claims  the  Land  by  Purchafe  under 
the  Builder,  can  obftru6l  the  Lights  any  more  than  the 
Builder  himfelf  could,  who  cannot  derogate  from  his 
own  Grant,  by  Twyfden  and  Wyndham  Juftices,  Hyde 
being  abfent,  and  Kelynge  doubting.  For  the  Lights 
are  a  neceflary  and  eifential  Part  of  the  Houfe.  And 
Kelynge  faid,  Suppofe  the  Land  had  been  fold  iirfl,  and 
the  Houfe  after,  the  Vendee  of  the  Land  might  flop 
the  Liglits ;  Twyfden  to  the  contrary  faid.  Whether  the 
Land  be  fold  firft  or  afterward,  the  Vendee  of  the  Land 
cannot  flop  the  Lights  of  the  Houfe  in  the  Hands  of 
the  Vendor  or  his  Affignees ;  and  cited  a  Cafe  to  be  fo 
adjudged;  but  all  agreed.  That  a  Stranger  having 
Lands  adjoining  to  a  Mefluage  newly  erefled,  may  flop 
the  Lights ;  for  the  Building  of  any  Man  on  his  Lands, 
cannot  hinder  his  Neighbour  from  doing  what  he  will 
with  his  own  Lands ;  otherwife  if  the  MeiTuage  be  an- 
cient, fo  that  he  has  gained  a  Right  in  the  Lights  by 
Prcfcription.   And  afterwards  in  Mick.  16  Car.  i.  B.R. 

a  like 


A  MAn  buil(!$ 
a  new  Honfe 
on  Part  of  his 
Lands  and  af- 
ter fells  the 
Iloufe  to  one, 
and  the  Laii(k 
to  another,  he 
cannot  ob* 
ilrua  the 
Lights. 
S.  C*  I  Sid. 
167,  a«7. 
Kaym.  8^. 
I  Kbb.  55$» 

Vide  6  Mod, 
tt6,  314. 
t  Mod.  55- 
I  Mod.  55- 
1  Vent.  «37, 

«39.  274- 
z  Lev.  194, 
I  Sid.  167. 
Raym.  87. 
3  Black.  Com. 
ai7. 

Lill.  Ent.  SI, 
82,83,516- 


Mid.  ts  Car.ll.inB.R. 

^  like  Judgment  was  given  between  the  fame  Parties^ 
for  erefting  a  Building  on  another  Part  of  the  Lands 
purchafcd,  whereby  the  Lights  of  another  new  Mef- 
luage  were  obftrufted* 

*P.  123   *  The  King  ^ainft  the  Gavcrrrors  of  the  new 


\^{to'"'h       \    Mandamus  was  prayed  for  reftorirg  him  to  the 
rJafurcrof*     -^^  Treafurerfhip  cf  the  Company,  vrh  ch  was  much 


to  red 

Treai" .       .  ^ 

the  new  Wa*     pppofcd  by  Coleman  and  Powysy  becaufe  it  was  only  a 

2^^*^^*'        Thing  of  private  Concernment,  and  nM  touching  the 

S.C.  I  Sid.  169.  Publick ;  and  of  this  Opinion  was  Wyr.dham,  and  that 

I  Keb.  625.       it  did  not  lie,  nor  for  a  Fellow  of  a  College,  nor  had 

FoiTao^'^      it  been  ever  fcen  that  a  Mandamus  was  granted  to  re- 

ilore  an  Abbot,  a  Monk,  a  Knight-Templar,  or  Hof- 

pitaller,  C^r.     But  it  was  ftrongly  preffed  by  Maynard^ 

and  the  Attorney  General,  and  Wylde  (all  of  the  King's 

Counfcl)  to  have  the  Writ,  and  they  faid  it  concerned 

the  King,  who  had  an  Intereft  in  the  Waterworks,  viz. 

ceitain  Parts  or  Shares.     And  Twyfden  held.  That  the 

Mandamus  well   lay,  but  to   Hyde^    Chief  Jufiice,  it 

feemed  that  it  did  not,  becaufe  a  private  Corporation 

and  a  private  0£Bce  ;  but  at  length  they  confented  that 

the  Writ  (hould  go,  and  they  would  confider  furthci 

upon  the  Return  thereof. 

The  Kit^  agamft   Ccok. 

Ko  Pledget  01^    A  ^  Information  at  the  Sefiions  of  the  Peace  in  the 

an  inforiM.      £\  County  of  Hertford  for  ufing  the  Trade  of  a  Mer- 

but"i»Vebi,*'  c^r;    and  Judgment   thereupon,  on  which  Error  was 

fW  tmm;  ^c!     brought  here  and  afBgned,  that  there  were  not  any 

Fi^ttptnm  ^.    Pledges  de  Frofeguendoy  and  the  Plaintiff  might  be  non- 

.  ijf,  and  not       fuited  and  amerced.     But  laid  by  the  Court  in  Debt  qui 

ftiiAper Curiam,  tam  he  may  be  nonfuited  and  amerced,  but  not  in  an 

%i' '  ^*^*      Information,  and  therefore  there  need  not  Pledges.  2dly, 

Ante  105.         The  Venire  is  Praceptum  ejly  and  it  is  not  faid  fer  Cu- 

*  ^^9.  i^^*      ^'tfw,  and  the  Judgment  \%  conjideratum  eji^  and  not  faid 

Stia.  S5;.         ^  Curiam,     ^dly.    The  Venire  facias  is  duodecim  Uheros 

&  legates  homines,  and  it  is  not  faid  de  Bur  go  or  de  Civil'- 

ate  de  Hertford  i  and  for  thefe  laA  Caufes  Judgment  was 

reverfcd. 

Term, 


(    tu   ) 


Term.  Sand.   HilL 


ANNO 


15  k  i6  Car.  IL  ia  Banco  Regis* 


The  King  againft  Sir  Join  Jack/on. 

IN  .Trcfpafs  between  Sir  John  Jackfon  and  Primate , 
the  VcrdiA  being  againft  Primate^  he  indifted  the 
Witneffes  of  Perjury ;  which  being  at  Iffue  and  brought 
to  Trial,  Sir  ^ohn  commanded  his  Servants  to  beat  and 
imprifon  the  Witneffes  which  were  to  prove  the  Perjuiy, 
fo  that  they  did  not  come  to  give  Evidence,  whereupon 
the  others  were  acquitted.  And  Primate  (after)  moved 
for  a  new  Trial  of  the  Perjury,  which  was  denied,  it 
being  in  a  Criminal  Cafe,  wherein  the  Party  being  once 
acquitted,  (hall  never  be  tried  again.  But  the  Court 
dircAed  an  Information  againft  Jackjon,  which  was 
done,  and  he  convifted.  And  now  it  was  moved  in 
Arreft  of  Judgment,  That  the  Information  was  by  way 
of  Recital  bow  an  Iffue  was  joined,  and  does  not  po(i- 
tively.fi^y,  then  an  Iffue  was  joined  and  appointed  to  be 
tried,  &c.  But  it  was  not  allowed,  it  being  only  by 
way  of  Inducement  to  the  Suit  on  the  InK)rmation, 
\rtiich  is  for  the  Batteiy  and  the  detaining  the  Wit- 
neffes. od.  ObjeAion,  That  the  Information  is  againft 
Jacifon  for  procuring  A.  and  3.  to  beat  and  imprifon 
the  Witneffes,  and  Jackfon  only  tried  and  convi6led,  and 
the  others  never  yet  tried  j  fo  that  it  docs  not  appear 
that  they  were  guilty  of  the  Battery  and  Imprifonment, 
and  then  Jackfon  cannot  be  guilty  of  the  procuring  of 
that  which  does  not  appear  to  have  been  cjone.  But  it 
was  refolved)  That  he  commanding  the  fame  to  be  done, 

b 


No  new  Triil 

in  a  CTimhial 

Cafe  tfhijTC 

Defendant  iB 

acquitted* 

V.  ante  9,  Id. 

I  Sid.  XS%» 

15*. 

I  Keb.  124, 

i«r  484,  54ft 

566,568. 


Informitioa 
againft  i#.  for 
procttriDg  JB. 
and  C.  to  com- 
mit aTrefpals« 
he  may  be 
conviaed  of 
the  Procure.^ 
ment.  tho'the 
others  arc  aoc 


.•'  fe 
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the  Fa!^  ^^     *^  *  Principal  and  not  an  Acceffary,  and  he  being  found 

Ante  9, 10, 6«.  guiUy,  it  fhall  be  intended  that  the  FaA  was  done ;  and 

Poft,  145, 1x6.  the  Court  impofed  a  Fine  of  1000/.  upon  Jackfon,  and 

that  he  fhould  find  Sureties  for  the  Good  Behaviour 

for  a  Year  before  he  (hould  be  difcharged.     But  being 

♦  P.  125    fpecially  *  committed  by  the  Court  at  the  King's  Suit, 

A  Prifoner  for  they  ordered  that  no  Action  or  £:cecution  (hould  be  put 

^*b?*'*^f*-^     upon  him  during  his  Imprifonment  without  Licence  of 

cttted  at  a  Sub-  the  Court ;  And  afterwards  Primate  moved  to  have  Part 

jca*«  Suit.        of  the  Fine  allowed  him  towards  his  Charges,  and  therc- 

l^t^VvtO'    of  the  Court  woiild  confider.     And  Note  in  the  fame 

fccuior  part  of  Term,  in  Sir  Charles  Stanley's  Cafe,  the  Courc  would 

the  Fine.  not  permit  him,  being  in  Frifon  at  the  King's  Suit,  to 

^i!tL        be  charged. 

Skerock  againll  Boucher. 

A  Prebendary      A    Prohibition  was  prayed,  on  which  the  Cafe  ap- 
vho  ha»a  Fe-  J\  peared  to  be.  That  a  Piebendary  who  had  a  pc* 
SaPrebwd*     culiar  Jurifdiflion,  inade  a  Leafe  of  his  Prebend,  with 
Cl.ifthel.cllee  all  Prt^ts,  Commodities  and  Advantages ,  &c.  thereto  he* 
may  hold        longing.     And  the  Queftion  was.  Whether  the  Ecdefi- 
&fcRaym.88.  aftical  Jurifdiftion  fhould  pafs  to  the  LeiTee,  fo  that  he 
s  Bl*  Rep.  81.    might  make  a  Commifiary  to  hold  Courts  or  not  ?  And 
frS'm/Re       ^^^  ^^*^^  Juftice  and  Wyndham  held.  That  it  fhould 
552?^"*    ^^    not,  for  that  it  is  annexed  to  the  Spiritual  Perfon,  and 
not  to  the  Lay-body  of  the  Prebend  :    And  JVyndham 
faid.  The  Commiflary  is  only  the  Deputy  of  the  Pre- 
bendary (as  Prebendary)  wliich   his  Lefl'ce  could  not 
make  for  him.     Kflytigc  and  Twyfden  held  to  the  con- 
trary, and  that  it  was  annexed  to  the  Body  of  the  Pre- 
bend, and  f  afl'ed  with  it.  But  this  being  the  firft  Motion, 
it  was  ay^pointcd,  That  the  Plaintifif  Ihould  declare  on 
his  Sugocftion,  and  that  the, Defendant  fhould  demur 
thereupon,  fo  as  to  bring  the  Point  judicisilly  in  Quef- 
tion. 


The 
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The  Ki/ig  againfc  Jlderman  Sterling  and  Jtvmtccn 
Othtrs. 


I 


NFORMATION  againft  ^them,  for  that  they  with   InfornaiioA 
divei"S  others  of  the  Brewers  oi  London  did  faitioufly   ^l^^^  not  (av- 
and  unlawfully  afTemble  themfelves,  and  confpire  to   in% yi^/ir^is, 
impoverifh  ihe  iixcilcmcn,  and  made  Orders,  That  no  ^i^'  '  ®^^* 
Small-Beer  called  Gallon  Beer  fhould  be  made  for  fuch   /iceb.  650. 
or  fo  long  Time  to  be  fold  to  the  Poor,  nor  no  Ale  but  v.  ante  10,  Cz, 
of  fuch  a  Price,  with  intent  to  move  the  common  People   IJ'^'^,^  p  r. 
to  pull  down  the  Excife-Houfe,  and  bring  the  Excifc-   343,  '344/ 
Men  into  the  Hatred  of  the  People,  ajid  to  impoveriili 
and  difable  them  from  paying  their  Rent  (being  thfh 
1 18000/.  per  Ann.)  to  the  King;  and  *  on  Not  guilty      *  p,   joO 
pleaded,  they  being  found  guilty  on  a  Trial  at  Bar  of 
aflembling  and  confulting  to  impoverifli  the  Exclfe- 
Men,  and  Not  guilty  of  the  Rcfidue,  It  was  moved  in 
Arreft  of  Judgment,  i/.  That  there  wanted  Fi&Armjs  j^^^ll^^^^^'' ^^ 
in  the  Information  ;  But  held  by  the  Court  it  was  well   imiwvenfh  the 
enough  without  it,  the  Information  being  for  plotting  Excife-Men 
and  contriving  which  may  be  without  Forces     'zdly.  ^^^^V^^t^Jnc^ 
That  they  arc  found  guilty  only  of  the  confpiiing  with- 
out any  Aft  dene,  for  they  are  found  Not  guilty  of  the 
making  the  Orders,  £^r.  and  this  is  only  againft  private 
Men,  and   not  punilhablc  at  the  King's  Suit,  but  by 
Suit  by  the  Parties,  if  they  are  endamaged   thereby. 
^d/y.  That  the  contriving  to  iippoverifti  the  Exdfe-Mcn, 
is  uncertain  what  is  meant,  and  it  may  be  by  bringing 
Aftions  againft  them  for  juft  Debts.     To  the  firft  of 
which  ObjeSions  it  was  anfwcred  by  the  King's  Counfel, 
That  this  Confpiracy  tends  to  the  Public,  Wcaufc  it 
concerns  the  Lofs  of  the  King's  Revenue.     And  as  to 
the  fecond  Objeftion,  the  Information  fays.  That  it 
was  fadioufly  and  unlawfully,  and  is  fo  found  by  the 
Jury,  which  well  enough  explains  what  kind  of  Im- 
poverilliment  is  intended,  and  a  confpiring  to  do  an  lin* 
lawful  Thing  is  punifhable  without  any  O vert-aft  done, 
as  9  Co.  Rep.  FouIter*3  Cafe,  Moor  788.  an^he  fame  in 
the  Lord  Gray's  Cafe,  and  Scrogg  and  Midwfnier^%  Cafe 
in  the  Star-Chamber  1636.     And  the  wliolc  Corrt  ^>av<! 
their  Opinions,  That  Judgment  fiiouUl  be  gi\on  for  the 
King.     And  Hyde^  Twyfden  and  Ktlynge  held,  That  the 
bare  Contpiracy  iathis  Cafe  to  diminilh  the  Kings  Re- 
Part  I.  K  venue. 


Several  Men 
jointly  con- 
yxGietl,  fined 
fevcrally. 
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Venue,  without  any  aft  done,  is  finable.  27  -/^  44' 
43  Aff.  20.  IVyndham  faid^  That  if  it  was  Ho  more 
than  a  Confpiracy  without  ah  Aft  dofte,  it  was  not 
punifhable>  but  that  here  was  more,  viz.  a  Confede- 
racy and  a  Coadunationi  by  affembling  themfelves  to 
this  Purpofc,  and  he  cited  45  E.  3.  jg.  And  fo  all 
agreed.  That  they  fhould  be  fined,  but  not  jointly,  but 
feparately,  according  to  their  Ability,  with  tifalvis  con- 
tenementisi  and  thereupon  they  fined  Sterling  icbO 
Marks,  and  the  others  300  Marks  each. 


P*  127  *  Morgan  againft  Man. 

DEBT  Oft  ah  Obligation  conditioned  to  perforift 
an  Award.  The  Defendant  pleads  no  Award;  the 
Plaintiff  r€!plies  and  fhews  an  Award,  and  affigns  a 
Breach ;  th<*  Defendant  rejoins,  and  fticws  another  Mat*- 
ter  in  ControVerfy,  of  which  the  Arbitrators  had 
Notice,  but  made  no  Award  thereof;  and  fo  the  Award 
was  void^  the  Subntifflon  being  with  art  Itaquod.  But 
by  the  whole  Court,  This  Rejoinder  is  a  Departure, 
for  no  award  is  ilofte  at  all,  iind  is  not  to  be  maintained 
by  flicwing  the  Award  to  be  void ;  but  he  ought  at  fiift 
to  have  pleaded  the  Award,  and  alfo  that  other  Matter^ 
whereby  it  was  Void.  And  Judgment  was  given  for  the 
Plaintiff,  as  it  was  in  a  like  Cafe  before,  between  Howe 
Vide  ante  S5.     znd  Launder,  Mich.  14.  of  this  King,  in  this  Court- 


Where  ih€ 
Plea,  is  Mo 
Award,  you 
cannot  rejoin, 
a  void  Award. 
S.  C.  I  Sid.i86* 
1  Keb.  678. 
9  Saund.  24, 
189. 
Poft,  133. 


'The  LeiTor 
brings  Debt  a- 
gainft  Admi- 
niftrators  of 
the  Leflee  af- 
ter an  Align- 
ment by  him. 
S.  C.  I  Sid. 
940,  2(6.  4CJz. 
1  Keb.  839, 

jl  Vent.  209. 
I  Saund.  137, 
to  I41,  ^c. 
Uid. 


Helier  againft  Cafebert. 

DEBT  for  Rent  by  the  Leffor,  againft  the  Adttii- 
niftrator  of  the  Leffce,  who  pleads,  That  before 
the  Rent  was  due  he  had  aiTigiied  the  Term,  whereupon 
the  Plaintiff  demurs.  And  after  divers  Arguments,  it 
was  in  Trinity  Term,  17  Can  2.  adjudged  for  the  Plain- 
tiff, by  Twyfden^  JVyndham  and  Kelyngty  {Hyde  the 
Chief  Juftice  being  then  dead^  for  the  Privity  of  the 
Contradl  continued  between  the  LdBtor  and  the  Admi- 
niftrator  of  the  Lefiee,  as  it  wasjbet^ecn  the  Leffor  and 
Leffee  themfelves:  And  this ^/YTOt  contrary  to  Overtm 
and  SyddaPs  Cafe,  cited  in  fFdlmfsC^k  in  3  Co.  and 

'    ■      "  Papham's 
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Pofhants  Reports;  for  there  the  Action  was  brought  hj  i  Show^  i%%, 
the  Succeffor  of  the  Prebend,  againft  the  Executor  of  ^Jlf^n^  ^. 
the  Leffee  ;  and  Privity  of  Contraft  fhall  not  go  to  the  95,211, 109, 
Succefl'or  any  ihore  than  to  the  Heir,  and  the  Heir  of  »36.  i45» 
the  Leffor  fhall  not  maintain  Debt  againft  the  Executor  y^i  a^bii^'. 
of  the  Leffee  after  Affignment,  becaufe  no  Privity  of  485: 
Contra6l,  but  only  of  Eftate  defccnded  to  him.    And  «Bac.Abr.2S' 
here  Wyniham  faid.  That  an  Executor  cannot  waive  a  foT^"'    ** 
Term  fo,  but  that  he  fhall  be  charged  for  the  Rent  if  Executor 
has  Affets;  for  he  is  bound  to  perform  all  Contrafls  of  when,andhoW 
the  Leffor,  if  he  has  Affets,  be  the  Rent  above  the  Value  »  T«m/**''^ 
of  the  Land  or  not,  which  was  not  denied ;  and  Kelyt^e  Vide  3  Co.a4> 
faid.  That  he  cannot  fo  waive  it,  but  that  he  ftiall  be  ^^^' 
charged  in  the  Detinety  on  which  the  Affets  (ball  come  f^^,  *    ^^^' 
in  Queftion:  *And  if  he  continues  the  Poffeffiori,  he  fhall     *  p.  J28 
be  charged  in  the  Debet  £^  Detinet  in  refpeft  of  the  Per-  j  Mod.  315, 
ception  of  the  Profits,  whether  be  has  Affets  or  not;  to  ^*"- 
which  Jtto/^m  agreed.  ^1^*^'^' 

,  2  Lev.  80.     . 

Nolcy  Michaetmas  Tctm,  1  tF.  &  M.  in  the  Common  Palm^."^ 

Pleas,  Rot. there  was  the  like  Cafe  between  Co^hiU  ^^mU^. 

znd  Fru^on,  as  the  principal  Cafe  here^  and  the  like  aDaat.5»44 
Judgment. 


At  LenUAJJizes  at  Southwark. 

£arl  q£  Peterborough  againft  Sir  Tkomat  Biudworth. 

AN  Ejeftment  was  tried  before  Brid^man,  Chief  A  ^»^«»f«e  ic^ 
Juftice  of  the  Common  Pleas;  and  on  the  Evi-  anddcda'l^'a 
dence  the  Cafe  was,  That  a  Difleifee  levied  ^  Fine,  and  the ufci  there- 
declared  the  Ufe  thereof  by  Deed  to  the  Conuzee.   And  ®^' 
Bridgman  held.  That  it  fhould  not  enure  to  the  Ufe  of 
the  Diffeifor,  but  if  no  Ule  bad  been  declared,  it  fliould 
have  been  to  the  Ufe  of  the  Diffeifor,  and  extinguifhed 
the  Right  of  theDiffeifec.     And  it  was  intended  to  have 
been  found  fpecially ;  but  the  Jury  gave  their  Verdift 
at  large  againft  the  Direction  of  the  Court. 

K  %  Termmo 


(     ^9    ) 


Termino  Pafchse, 


ANNO 


16  Car.  IL  in  Banco  Regis^ 


.^ 


:ss£s: 


Cafe  for  a  ma- 
licionsAtUch- 
ment  of  ano-^ 
therms  Goods. 
S.  C.  I  Keb. 

1  Sid.  183, 

1  Salk.  14,  15* 

2  Show. 

6  Mod.  25, 
216,  261. 


5r/Air/^riiotiie- 
ccfLr>'. 


For  ill  Latin, 

Word,  no  Da-' 

Vide  ante  48, 
99. 


Sanders  againft  Powell. 

/^  A  S  E  was  brought  for  that  the  Plaintiff  having 
VJ  among  other  Things  two  duodenas,  JngJic*  Dozens, 
oTGuns  in  the  Poffeffion  of  J.  S.  the  Defendant  did 
falfly  and  malicioufly  attach  them  in  the  Hands  of  the 
faid  y.  5.  as  the  Goods  of -4.  for  a  Debt  due  to  him  by 
A.  After  Verdift  it  was  moved  in  Arreft  of  Judgment, 
That  the  Aflion  did  not  lie.  Firft,  Becaufe  an  At- 
tachment is  a  legal  Suit  in  a  Courfe  of  Law,  for  which 
no  ^6lion  lies  ;  but  all  the  Penalty  is.  That  he  fhall  pay 
Cofts  on  a  Nonfuit,  or  Verdift  againft  him,  if  he  found 
he  h^s  no  Right,  F.  JV.  B.  49.  &  3  Cro.  2.  Steondfy, 
It  is  not  faid  Scienter,  nor  that  the  Defendant  knew  the 
Goods  to  be  the  Plaintiff's.  But  by  the  Court,  The 
A61ion  lies,  as  where  the  Sheriff"  levies  the  Goods  of  A* 
for  the  Debt  of  B.  though  they  were  among  the  Goods 
of  J?,  (an  Aflion  lies  againft  the  Sheriff)  and  the  Scienter 
is  not  material,  for  the  Sheriff  is  at  his  Peril  to  levy  the 
Goods  of  B.  only.  Thirdljy  It  was  obje6ied.  That 
duodenas  is  either  no  Latin,  or  at  moft  is  only  an  ad* 
jcftive  Word ;  and  then  the  Damages  are  only  given  for 
the  Anglice,  which  is  ill,  becaufe  all  Pleadings  ought  to 
be  in  Latin:  But  by  the  Court,  If  there  be  not  any  Latin 
Word  for  a  Dozen,  then  Duodenas  may  be  taken  for  a 
Latin  Word  made  for  it,  and  fo  it  is  well ;  and  if  it  be 
an  adje<9iTc  Wotd,  then  no  Damages  are  given  for  it, 

nor 


fdfch.  i6  Car.  II,  in  B.  R. 

HOT  for  the  Anglice.  Ax^A,  thereupon  they  gave  Judgment 
lor  the  Plaintiff. 


^  Goodwin  againft  Newton.  ♦  P.  jy) 

DEBT  again  an  Heir,  who  pleads  he  has  nothing  Pebttgaunil 

by  Difcept.     After  Verdi(Sl  for  the  PlaintifiF  it  was  the  Heir  in 

moved  in  Arreft  of  Judgment^  That  the  A£lion  is  in  the  vrdc^rsidV 

Detinet  only ;  to  which  it  was  anfwered.  That  it  is  for  342. 

the  Benefit  of  the  Defendant,  and  that  it  may  be  either  ^<>^»  '4^  «4? 

in  the  Debet  and  Detinet y  or  in  the  Detinet  only ;  and  ^^^^  ^^ 
cited  10  H.  7.  8.     But  held  by  the  Court  to  be  ill,  and 
not  cured  by  the  Verdict :    And  they  gave  Judgment, 
Th^t  thQ  Plaintiff  Ihould  take  nothing  by  hit  Bill. 


Winm  againft  Uoyd. 

ERROR  of  a  Judgment  in  a  Shfod  ei  defirdat  in   A  Warrant  •£ 
f9^aUs,  for  that  the  Tenant  voucliing,  the  Warrant  f^^^^^l  l^' 
of  Attorney  is  feftcd  before  the  Summons  ad  Warran-  sumroons  ad 
iizandum.   Whereto  Jones  aufwercd.  That  the  Vouchee  ^arrantizaih' 
may  come  in  before  the  Summons  iit  Warranttzandum  if  s"c.  i  Sid.213. 
he  will,  aiid  make  an  Attorney,  as  Fitz.  Voucher  230.   i  Keb.  54,  ^r, 
aa  J?.  3.7.    Fitz.   Voucher  I <^']y  i^H.  7.  24.     And  it  ^^8^.809,914- 
fhall  be  intended  here.  That  the  Vouchee  being  prefent  J^^^  J^^^f  ^** 
in  Court,  made  the  Attorney,  and  fo  the  Summons  to 
Warranty,  the  Dedimus  fotejiatem,   and  the  Warrant 
made  thereupon,  were  void  :  And  of  this  Opinion  was 
the  Court,  and  faid.  That  they  would  not  reverfe  a 
Common  Recovery,  if  by  any  Means  they  could  make 
i\  gopd ;  and  they  affirmed  the  Recovery.  ? 


Bowman  againft  Milhanke, 

EJECTMENT  andaSpecial  Verdia,  whercaMan  a  will  where, 
fcized   of  Lands  in  Newcajile  upon  Tine    (where  'X^ti[/]^'i 
Lands  ztt  deyifable  by  Parol  by  the  Cuftom)  by  a  Parol   mthtr!^!^^ 
Will  devifes  in  thefe  Words,  I  give  all  to  my  Mother y  all  ^^  "^t  pafs 
t0  my  Mother :     And  whether  the  Lands  paffed  by  thofe  ^""f  sid.  191. 
Words  was  the  C(ucftion :  And  it  was  argued  by  Glyn  Raym.  97! 

the  »Kcb.  719. 


Pafch.  i6  Car.  II.  in  B.  R. 


4  DiM,5zy  16. 
.  VidciSalk.a36. 

6  Mod.  iia 
Al.  a8. 
3  Mod.  2«8. 

Poft.  212. 

SVent.285.2l6. 

*P.  131 

1  Mod.  YOG. 

5  Lev.  4$4- 
Hob.  cited 

2  Shower,  Cafe 
y>7. 


the  King's  Serjeant  for  the  PlaintiflF,  who  faid.  That 
by  the  Word  a//,  it  was  uncertain  whether  he  intended 
Lands  or  Goods  :  And  by  jfones  for  the  Defendant,  who 
faid.  That  he  who  gives  all  excepts  nothing ;  apd  cited 
a  Cafe,  where  by  the  Dcvife  of  all  his  Eftate,  all  the 
Eftate  as  well  real  as  perfonal  *  paffcd ;  and  Bettdl.  6. 
where  a  devife  of  all  his  Livelihood  extended  to  Lands 
and  Goods.  But  by  the  Court,  All  is  altogether  uncer- 
tain, and  not  fufficient  to  difinherit  an  Heir;  and  they 
gave  Judgment  for  the  Plaintiff,  That  the  Lands  di4 
not  pafs  by  the  Will. 


tlemife  of  a 
l^lll  with  the 
Appurtenan- 
ces,   if  a  Kiln 
\ifed  therewith 
/hAllpafs.  <^ 
^-  C.  I  Sid. 
fltr. 
£  Kcb.  756* 


f9r  bke  mrds 
ma  Devije, 
V.  Mo.  »»i. 
Palm.  376. 
Cro.  EI.  16,89, 
704- 

Cro  Car.  57« 
Godb.  40,  35a- 
Hut.  85. 
JLjt,  Rep.  5. 
I  Leon.  34. 
3  Leon.  214* 
fioll>  354,353* 
Cy  Co.  64* 
3C!'?ni.Dj>443. 


Archer  againft  Bennett. 

EJECTMENT,  and  upoij  Not  guilty,' a  Special 
Verdi6t :  A  man  feized  of  a  Clofe,  on  one  Part 
whereof  was  a  Houfe,  and  on  another  Part  thereof  was 
a  Kiln  ;  and  alfo  of  two  Mills  adjoining  to  the  Clofe ; 
and  ufed  and  occupied  them  all  together  till  1655, 
ivhen  l^e  divided  them,  and  fold  the  Houfe  and  a  Part 
of  the  Cldfc,  and  referved  the  other  Part  and  the  Kiln, 
and  ufed  them  with  the  Mill  (and  in  Truth  the  Kiln 
was  a  Kiln  for  the  drying  of  Oats,  and  the  Mills  were 
for  the  making  of  Oai-mcal,  but  this  was  not  found  by 
the  Verdifl.)  And  afterw^ards  he  fold  the  Mills  cum 
fertineyitiis  to^  the  Plaintiff :  And  whether  the  Kiln,  and 
the  Parts  of  the  Clofe  on  which  they  ftood,  fhould  pafs 
to  the  Plaintiff,  was  the  G^eflion.  And  it  was  held 
clearly  by  the  Court,  That  they  did  not  pafs ;  for  by 
the  Grant  of  a  Mefluagc  or  Lands  cum  pertincntiisy  any 
other  Land  or  Thing  cannot  pafs,  tho'  by  the  Words 
aim  Tcrris  feriinentibus  it  would  :  And  gave  Judgment 
for  the  Defendant.  But  by  IVyndham,  Juftice,  if  all  the 
Matter  had  been  found,  and  that  the  Kiln  was  necef- 
fary  for  the  ufe  of  the  Mills,  and  without  which  they 
were  not  ufefdl,  the  Kiln  had  paffed  as  Part  of  the  Mills, 
tho'  not  as  Appurtenances,  i^s  by  the  Grant  of  a  Mef- 
fuage,  the  Conduits  and  Water-pipes  fhall  pafs  as 
Parcel,  iho'  they  are  remote;  to  which  no  Anfwer  was 
given. 

1  BroT/n'^  Ch.  Caf.  531.    %  BK  Rep.  7«8,    %  Term.  Rep.  B.  R.Soo* 


Term  I 


(     I3Z    ) 


Term.  San6t.  Trinr 


ANNO 


1 6  Car.  IL  in  Banco  Regis, 


f^ 


Davies  againft  Davies^ 

DEBT  againft  a^  Executor  whq  pleads  a  Judg- 
mentj  and  th^t  he  had  not  any  Cqpds,  except  fuch 
as  were  not  fufficicnt  to  fatisfy  the  Judgment ;  whereto 
the  Plaintiff  demurs  fpecially,  be^iaufe  not  fhewn  of 
what  V^lue  the  Goods  were  which  he  had-  And  now 
yones  argued.  That  it  was  ill  in  Subftance  for  this  on  a 
general  Demurrer,  as  Trejham^s  Cafe  is  in  9  Co.  and  if 
it  be  no  more  than  For^i,  as  Moor  and  Andrew's  Cafe 
is  in  Hob'  133.  yet  being  fpcci^illy  demurred  on,  it  is  ill. 
^nd  fer  Cur\  it  is  only  Form,  as  in  Co.  Entries  146, 
148,  149,  152,  269,  617.  h.  But  being  fpecially  de- 
{laurred  on,  it  is  ill. 


Hopper  againft  Hackett. 

DE  B  T  on  Obligation,  conditioned  to  perform  an 
Award  :  The  Defendant  pleads  no  Award.  The 
Plaintiff  replies,  and  fets  out  an  Award^  which  recites. 
That  whereas  feveral  Differences  had  been  between  the 
Plaintiff  and  Defendant  concerning  a  Houfe  and  divers 
Elms,  and  Arrears  of  Rent :  *  They  to  make  a  final 
End  of  all,  did  award.  That  the  Defendant  ftiould  pay 
to  the  Plaintiff  4/.  for  all' the  faid  Arrears  of  Rent. 

The 


An  Executof 
pleads  a  Judg* 
ment,  and  that 
he  had  not 
Goods  befides* 
except  inch 
which  were 
not  enough, 
not  fliewine 
the  Value,  ^tif 
ill. 

S.  C.  I  Sid.      • 
aio. 

I  Kcb.  ^34, 
V.  Lev.  40, 
261,  281. 
1  Mod.  165. 
Poft,  aoi,  Jt6r, 


An  Award  re^ 
cites  Diffid- 
ences and  Ar- 
rears of  Rent, 
and  about 
Trees,  and  a* 
wards  4/.  fo^ 

*  P.  1^3, 

the  Arrears  ^ 
Rent* 


Trin.  16  Car.  IL  m  B.  A\ 


\  i'l.-  I 


S.-iIk- 


Tho  Defends. nt  dcmuTr,  for  thai  \i  Is  an  A\v?»rd 
Part  oiily,  iukI  no:  of  all  Dirir'^.-rr^,  But  by  t  ;- 
t'.c  A-nmkI  I'cin^  to  r-iiy  4/.  for  tlie  A?.Teaiv.-  ..• 
''■'   ■  in.  ■"'  ^t  I  cing  tor  the  Arrcdrs,  ■•     .  '. 

.c  Arrears,  and   they  aVe  thvi'iby  l.  \  ■ 
w  ../ the  Award  lecitei  other  Matters,  y.  t        '    . 
unucd  tliey  were  otJierwifc  delerminrd,  01  .  •;  ,  . 
the  Awaid   fayi  to  make  an  En  !  of  al!    I.*... 
Ihall  be  intended.  That  the   4/.  was  m  .i^ 
all,  the  other  Matters  not  fLpp<aring  \  ui  I:  y 
of  the  Award .itfelf;jind   they  gave  Judgment 
plaintiff. 


of  rwt 

..v  ...  1, 

;::.•'    -n 

r.    d 

.     if- 

,  }  :  en 

'  ■ .  ^  •- 
'  ■-.  n  of 
:.  ^cital 
for  the 


Garrett  againft  Weeden. 


After  DO  A? 
^vard  pleaded, 
^o  fay  it  was 
not  re«dytob< 
delivered  is  a 
Departure. 
$Keb.739. 
Ante  85.  i%7» 


I  Saund.  lot* 

1  Lev.  300. 

2  Satirid.  ^3, 
189,  190. 

1  Mo.  7«. 
I  Veftt.  101. 
Kaym.  199. 
yclv.38.  iGro. 


DEBT  on  &n  Obligation  conditioned  to  perform 
an  Award :  The  Defendant  pleads  no  Award. 
Thp  Plaintiff  replies  and  fets  out  an  Award  made,  and 
ready  to  be  delivered  to  the  Defendant,  that  he  fhpuld 
pay  to  the  Plaintiff  s'-  and  affigns  the  Breach  for  not 

Saying  the  5/,  The  Defendant  demurs,  becaufe  not 
lewn  that  it  was  ready  to  be  delivered  to  both  Parties, 
but  only  to  the  Defendant,  and  the  Condition  is,  So 
that  it  be  ready  to  he  delivered  to  both  Parties.  But  by  the 
Court,  it  fliall  be  intended  to  be  ready  to  be  delivered 
to  the  Plaintiff  alfo,  and^  he  has  brought  his  Aftion 
thereupon  ;  and  if  it  was  not  ready  to  be  delivered  to 
both,  the  Defendant  ought  to  have  pleaded  no  Award; 
after  which  he  cannot  fhew  the  Award  to  be  void  with- 
out a  Departure:  And  they  gave  Judgment  for  tho 
Plaintitr. 

164.    3  Cro.  ^55. 


^  p.  134    *  Herbert  and  others  Manucaptors  oi Merry  againft 

Alcocke. 

JUDGMENT  in  an  inferior  Court,  being  removed 
into  this  Court  (by  Erroi^  and  affirmed  ;  it  was  ad- 
judged, That  Execution  fhould  iffue  from  this  Court, 
for  now  it  is  a  Judgment  of  this  Court.  But  a  Judg- 
ment in  an  inferior  Court,  removed  hither  by  Certiorari^ 
{hail  not  be  executed  here,  to  make  this  Court  fubfer- 

vient 


jtidgmfctitia 
an  inferior 
Court  removed 

when  Execu- 
tion ihaU  |(o 
thereon. 
S.  C  1  Siil.  214. 
jKcb.^58,^35- 


Trin.  i6  Car.  11.  in  B.  R. 

vicnt  to  tlic  inferior  Court :  But  on  fuch  Judgment  re- 
moved hither  by  Certiorari,  Debt  may  be  brought  in 
this  Court,  according  to  Hutton's  Reports  117. 


S.C  I  Sid.  214. 
lKeb.73i,75S« 


Bois  againft  Bois. 

CASE  for  calling  a  Widow,  who  held  an  Eftate  ^^^'•'  0»k4a 
while  fole.  and  chafle,  JVkore,  falfly  and  malici-  Khoh^idL^da 
oufly,  with  Intent  to  ouft  her  of  her  Eftate,  and  faying  while  fole  and 
he  would  ouft  her  thereof;  and  at  another  Time  call-  chaile 
ing  her  IVhore.  After  Verdift  for  the  Plaintiff  on  the 
Iffiic  Not  Guilty^  it  was  moved  in  Arreft  of  Judgment, 
That  no  fpecial  Damages  being  laid,  the  Words  were 
not  aftionable  :  But  by  the  Court,  they  import  Damage 
in  themfelves  in  this  Cafe,  in  refpeft  of  her  Eftate ;  as 
for  calling  a  MvLXiThie/y  an  Aflion  lies  without  fpecial 
Damage,  becaufe  the  Words  import  it  in  themfelves. 
But  for  the  laft  Words  fpoken  at  another  Time,  which 
are  not  aftionable  in  themfelves,  and  the  Damages  being 
entire,  the  Judgment  was  therefore  ftayed  till  the  Mat- 
ter be  examined,  whether  the  Damages  were  given  en- 
tirely or  not  ?  For  on  the  back  of  the  Writ  where  the 
Damages  are  entered,  there  feemed  to  have  been  fome 
Alteration. 


*  Snowe  againft  Cuitler. 

IN  Ejeflment  tried  at  Bar,  a  Special  Verdift  found, 
That  Hulband  and  Wife  were  feized  of  a  Copy- 
hold to  them  and  the  Ilciis  of  the  Hulband ;  the  Huf- 
band  fuirenders  to  the  Ufe  of  his  Will,  and  devifes  the 
Lands  to  the  Heirs  of  the  Wife's  Body,  if  they  attain 
the  Age  of  fourteen  Years,  and  dies  without  Iffue;  (he 
takes  a  fecond  Hulband,  by  whom  fhe  has  Iffue,  but 
before  the  Iflue  attains  fourteen,  the  Wife  and  fecond 
Hulband  fuffer  a  Recovery  in  the  Court  of  the  Manor: 
And  if  the  Heir  of  the  Wife  fhall  have  the  Land,  (the 
Wife  being  dead)  was  the  C^ueftion,  which  was  aigued 
at  the  Bar  fcveral  Times  in  this  and  the  following 
Terms ;  and  divers  Points  were  moved  and  argued,  viz. 
Firjl,  Whether  this  Devife  were  good  at  all,  being  to  a 

Perfofl 


•p.  13* 


A  Woman 
Ttnant  for 
Life,  her  Haf* 
band  devifed  im 
the  Heirs  of 
the  WifeU 
Body,  if  they 
attaip  ibttx- 
Utn. :  ihe  after 
hai  IfiTue,  but 
before  they  are 
fourteen,  fuf- 
fers  a  Reco- 
very ;  it  is  no 
Keouinder* 
but  an  execu- 
tory Devife. 
S.C.  I  Sid.  153. 
I  Keb.  567. 
75ti890»85i. 


'? 


Trin.  i6  Car.  II,  m  B.  R. 


ft  Dan\'.  517.2. 
A'idc  a  Lev.  39, 

232. 

3  Lev.  434. 
Kaym.  38,  413, 

«  Jo.  79. 

1  Sid.  1 53* 
Kaym.  83. 

2  Mod'  29^. 
Devifc  to  an 
Infant  /•  /^V»- 
/fr",  or  when  it 
fhallbf  born. 
Vide  Mo.  177, 
637. 

S  Kulft.  272, 

275. 

X  Roll.  Rep. 

109.  137.  254- 

2  K<»U.  Rep. 

355. 

1  Roll-  Abr. 
609.     H.  2. 
Dyer  303. 
Cart.  5,  ^7' 

2  Mod.  9t  2^9. 
I  Sid.  153. 
Ravm.  83,  i62« 
4»3- 


♦  P.   136 

Devtfe  on  a 
double  Coniin- 
jency,  jood. 


Jut  :•  n  F.xeru- 
Tory  Devifc  af- 
tT  a  dyinj; 
without   Ifluc, 
r.ot  ipod. 
Vid.  '2  Saund, 

'.dr.  3^8. 


Pej  fon  not  In  rffi-  ?  Secondly ,  If  it  could  he  good  ij> 
refpcft  of  the  doable  Contingency,  or  a  Poifibility  upon 
a  Poffibility,  viz.  If  the  Wife  lliould  have  an  Heir  of 
her  Body  or  not  ?  and  though  flic  had  fiich  Heir  of  her 
Body,  if  it  fliould  attain  to  the  Age  of  fourteen,  at  the 
Time  of  her  Death  ?  Thirdly,  If  the  Devife  w.  re  good, 
what  Eftate  jt  (hquld  be,  W^.  a  Rennaindcr  or  an  Exe- 
cutory Devife  ?  Fourthly,  Whether  it  ("hould  be  barred 
by  the  Recovery  ?  And  the  Judges  delivered  their  Opi7 
nions  in  Mich,  Term  19  Car,  2.  jind  then  us  to  the  fiift 
Point,  IVyndham  aijd  Moreton  J.  U  the  Devife  voij,  a< 
well  fpr  want  of  a  Peifon  ^njfe  when  the  Devife  was 
made,  j^s  alfo  for  the  double  Contmg  ncy,  t/V.  If  the 
Wife  fhould  have  any  Heir  of  <  r  Bedy,  and  if  fuch 
Heir  fhould  be  fourte^j)  at  pr  fin-  of  her  Death. 
And  they  held,  Tl^at  a  '?evife  to  an  infant  in  his  Mo- 
ther's Womb  is  void,  according  to  JOyer,  3'>4.  ,a.  ^But 
that  a  Devife  to  an  Infant  in  his  I^ot^ei's  W^m^  wiien 
he  fliall  be  born,  is  good)  becaufe  he  is  (not)  a  Peifon 
capable ;  and  the  Statute  enables  to  devife  to  any  Per- 
fon  or  Peifons ;  and  not  only  on  the  Wards  of  the  Sta- 
tute, but  fo  it  was  of  Lands  devifable  at  Common  Law, 
by  Pajlon  1 1  //.  6.  13.  h.  But  as  to  thisPoint  Twyfden 
and  Kelyyigc  then  Chief  Juftice  held.  That  a  Devife  to 
^n  Infant  iij  his  Mother's  Womb  is  good;  and  that  it^ 
and  a  Devife  to  an  Infant  in  his  Mother's  Wonab,  when 
it  fliall  be  born,  was  all  one  ;  and  they  faid.  That  Hale 
Chief  Baron  was  of  the  fame  Opinion,  and  told  thenj 
he  had  caufed  the  Roll  of  Dyer,  304,  ^p  be  fearched, 
and  that  it  *  did  not  warrant  thit  Opinion;  and  fo 
faid  TJyd.c  Chief  Juftice,  when  the  Cafe  was  argued  in 
Michaelmas  Term  j6  Car,  2.  viz.  That  he  had  leen  the 
Roll,  and  he  fecmcd  to  be  of  Hale's  Opinion;  and 
rhofe  two  Judge>,  viz,  Kelynge  and  Twyjden^  held  this 
Devife  good  notwithftanding  the  double  Contingency : 
And  as  to  t!)e  third  Point,  all  agreed.  That  if  this  De- 
vife were  good,  it  muft  be  by  way  of  Executory  Devife, 
which  may  well  be  allowed  to  take  Place  within  the 
coinpafs  of  a  Life,  but  not  after  a  dying  without  Iffue, 
for  that  would  make  a  Perpetuity ;  and  it  fhould  not  be 
by  way  of  Remainder ;  for  though  the  Wife  had  an 
Eftate  for  Life,  yet  this  is  a  new  Devife  to  take  Place 
after  her  Death,  and  is  not  a  Remainder  joined  to  her 
Eftate.    Fourthly,  All  agreed.  That  if  it  was  an  Exe- 

cvttprjT 
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fiutory  Devife,  »it  was  not  barred  by  the  Recovery  as  Kiccutorype- 
J>ell  2Ln&Brown's  Cafe  in  2  Cro.  and  much  more  in  this  Jj^^^^^^^^t 
Cafe  of  a  Copyhold,  the  Recovery  is  no  Bar  without  Recovery. 
Cuftom,  and  np  Cuftom  is  found  of  barring  Eftatcs  by  R^y™- 1^- 
a  Common  Jlecovery.     But  the  Court  being  divided  in  c^rdivS^i, 
the  principal  Point,  no  Judgment  was  given,  but  the 
Caufe  was  agreed  to  be  adjourned  into  the  Exchequer- 
Chamber.  But  I  fuppofe  the  Parties  afterwsitds  agree^, 
for  I  heard  pothing  of  it  afte^^ 


The  King  agakift  the  Church-wardens  of  Axminjler. 

IN  an  Information  for  the  King,  the  Cafe  was  One 
Brockhurjl  ringing  a  Bell  in  theChqrch,was  ftrangled 
with  the  Rope ;  And  whether  the  Bell  fhould  be  a 
Peodand  was  the  C(uefiion  on  this  Information  for  de- 
taining it  from  the  King;  and  th^  Obje6lion^  againft  the 
King  were  two :  Firjly  Thftt  the  Bell  was  fixed  to  the 
Freehold  :  To  which  it  was  anfwered.  That  it  was  not 
fixed  to  the  Freehold,  but  (only)  tied  in  the  Steeple, 
and  bound  down  with  Pjns  9^  Keys,  wh^ch  might  be 
removed  without  altering  the  Freehold,  'id  ObjeHion^ 
That  the  Bejls  are  Parcel  of  the  Chvrch  Goods,  and  it 
would  be  in  vain  to  forfeit  it  to  the  King,  to  be  by  him 
given  back  to  the  Church  again,  viz»  to  pious  Ufes: 
To  which  it  was  faid.  That  it  Ihould  be  forfeited  as  a 
SatisfaSion  for  Blood,  to  be  difpofed  by  the  King  to 
other  pious  Ufes.  Hyde  Chief  Juftice,  and  JVyndham 
were  of  Opinion,  That  the  Bell  was  not  forfeited;  the 
other  two  feemed  contrary :  But  nqthing  further  wa^ 
done  in  the  Cafe,  that  I  could  hear  of. 


A  Man  hinif  d 

by  the  Bell- 

rope.  ^  If  the 

BeiU  are  Deo- 

dancU. 

S.  C  Raym.97* 

I  Sid  104.,  205*  • 

I  Kebt  i2S> 
744- 


*  Atherton  againft  Hole, 

TH  E  Bail  in  inferior  Court  before  any  Judgment 
given  againft  them  there,  but  after  Judgment 
againft  the  Principal  there,  brought  Error  of  the  Judg- 
ment againft  the  Principal  and  himfelf,  in  which  arc  the 
ufual  Words,  If  judgment  be  thereupon  given ;  and  fup- 
pofe the  Error,  as  well  in  giving  the  Vudgmenty  as  in  ad- 
judging  of  the  Execution,  and  the  Writ  was  quaflicd,  be- 

caufe 
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BaU  cannot 
bring  Krror  of 
a  Judemeat 
againft  the 
Principal  and 
himfeU,  nor 
can  they  join 
in  Error. 
Qj  I  Sid.  2iS. 
3Tenn.Rep.;9. 
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caufe  the  Bail  cannot  bring  Error  of  the  prhficipat 
Judgment,  nor  can  the  Principal  and  the  5ail  join  in 
Error.  But  whether  the  Record  was  removed  thereby 
was  the  G^ucftion  ;  and  that  it  was  removed  :  Pcllexfen 
cited  1  Cro.  Smith  againft  James  where  Principal  and 
Bail  join,  which  was  therefore  quafhed,  and  yet  the 
Record  was  removed.  But  Twyfden  Juftice,  cited  Pill. 
Zi  Car.  I.  B.  R.  Rot,  217.  That  by  a  Writ  of  Error 
brought  by  the  Bail,  the  Judgment  againft  liim  only  can 
be  I' moved,  and  here  no  Judgment  being  againft  him, 
nothing  is  r'*rr*oved ;  for  Judgment  againft  him  is  not 
yet  giyen.    But  it  w  its  adjourned. 


djfumpfit  in  aA 
iaferkir  Court 
Qvi  %r  Promif^ 
v/thin  the  Ja- 
vifdiftion  for 
Goods  foldtand 
not  f&fini;  fold 
within,  ^f. 
8  C.  iKcl  .^ 
I  Saund.  74. 
Vide  Ante  50, 
243*  1  Mod.  3«. 


-Pric^  againft  HiU. 

ERROR  of  a  Judgment  in  Jralling^ford  Court, 
where  the  Plaintiff  declared.  That  the  Defendant 
being  indebted  to  him  at  JVallfttgford,  for  Goods  to  him 
fold  and  delivered,  promifed  at  JVaUtn^ordy  (to  pay) 
&c.  and  becaufe  he  does  not  fh«w  where  the  Goods 
were  fold  and  delivered,  and  fo  it  may  be  without  the 
Jurifdiftion,  therefore  the  Judgmrnt  was  r^verfed. 

69.  96,   104.  ppil,  156,  153*  ^3.   I  Sid.  259-  2  Lev.  87.   i  Vent.  %,  ^^ 
2  Mod.  141*    2  Da  nv.  301,  10.    2  Show«  Cafe  4)0. 
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ProfecQtion  in 
the  Spiritual 
Court  for  forg- 
ing Ecclefiaili- 
cal  Orders,  not 
prohibited. 
S.  C*  I  SidU 
21^ 

I  Keb.  721. 
76i. 


^  Slader  againft  Smdlbreoks. 

PROHIBITION,  a  Layman  forges  Orders,  and  ob- 
tains a  Benefice,  for  which  he  is  profecuted  in  the 
Ecclefiaftical  Court,  in  Order  to  Deprivation,  and  he 
prays  a  Prohibition,  becaufe  Forgery  is  triable  at  Com- 
mon Law ;  but  the  Prohibition  was  denied,  for  the 
Forgery  is  touching  an  Eccleiiaftical  Matter,  and  he  is 
fuable  there  for  it  in  order  to  his  Deprivation  only. 


Term. 


(    139    ) 

Term-  Sandt*  Mich. 

-ANNO 

16  Car.  IL  in  Banco  Regis. 


The  King  againft  Summers  and  Summers. 

ERROR  of  a  Jadgment  on  an  Indiflment  for^re-  a  Scandalous 
citing  a  libellous  Letter  fcandalous  to  Melujh,  to  a  V"f^*"^V^; 

iir  i_  I.'  jj  i_r  'T/v-      able  before  Jul-- 

Woman  whom  he  intended  to  many,  befoie  tue  Jufti-   tics  of  the 
ces   of  Peace  at  Guild-hall*    And  the  Errors  afligned   Peace  as  a 
were ;    i/?.  That  it  was  only  a  private  Letter,  and  not   3'^!',  gj^i^ 
punifhab|e  by  IndiiSlment.     idly.  If  it  were,  yet  not  be-  270/ 
fore  Juftices  of  Peace,  but  CommilTioneis  of  Oyer  and   ^j.^^*''  ^^'* 
Terminer,  who  have  thefe  Words  in  their  CommiiTion,  ^    '^*' 
defrofalaiionibus  verhorum*     And  for  b^  th  Caufes,  Hyde, 
Chief  Juftice,  at  firft  held  it  to  be  erroneous      But  kn 
Trinity  Term  following,  Hyde  being  dead,  Twyfdeny 
Kelynge,  and    Wyndham  held    it  indidable,  bccaufe  it 
tended  to  a  Breach  of  the  Peace,  and  before  Juftices  of 
Peace,  as  well  as  before  Juftices  of  Oyer  and  Terminer, 


Bean  againft  Newbury* 

DEBT    upon   an   Obligation  conditioned.    That  ^-  and  S.  of 
whereas  the  Defendant  by  himfelf  and  his  Son,   c^ofih^'oJhcr 
had  fubmitted  to  the  Awaid  of  A.  and  B.  to  perform  plrt,  fubmit, 
It,  fo  that  the  Award  be  ready,  £^r.  before  the  firft  of  and  the  Award 
Meiyy  and  if  they  inade  none,  to  the  Award  of  fuch  an  "nd  IT^niy . 
tTmpiie  as  they  (hould  chafe,  to  be  made  the  iftof  u  is  void. 

June: 
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1  Relj.  J90#       June :  The  Defendant  pleads  no  Award  nor  Umpirage  J 
83**  »57-  the  Plaintiff  confeffes  no  Award  by  the  Arbitrators,  but 

(fays)  That  the  Umpire  awarded  the  Plaintiff  to  feal  to 
the  Defendant  three  Obligations,  and  the  Defendant  to 
pay  to  the  Plaintiff  100  /.  which  he  had  not  done.  The 
*  P.  140    Defendant  demurs,  *  and  the  Award  was  adjudged  void 
for  two  Caufes;  i/?.  For  that  nothing  is  awarded  as  to 
the  Son,  and  it  ought  to  be  to  every  one  for  fome  Part^ 
or  elfe  it  is  void  in  the  whole.     2dly.  Altiio'  the  iia  quod 
be  in  the  Claufe  referring  to  Arbitrators^  and  the  Award 
IfafM0j,&e.in  IS  made  by  the  Umpire,  yet  the  itaquodby  Conftrufiion 
thcAibrtrlws  ^*^^  relate  as  well  to  the  Umpire  as  to  the  Arbitrators, 
only  fhail  yet    2ind  for  this  was  cited  by  the  Counfel  %  Cro,  278.  3  Cro. 
relate  to  the     SjSw  but  of  this  the  Court  for  fome  time  differed  in 
Umpire  aifo.     Qpirtion,  but  at  length  all  agreed  as  aforefaid.     Then 
the  Plaintiff  feeitig  thfe  Opinion  of  the  Court  againft 
DifcoBtlnoi      him,  prayed  leave  to  difcontlnue,  which  was  denied ; 
aace  denied,     foj.  ^h^'  ^jj^y  permit  Difcontinuances  in  Cafe  of  Obli- 
gations for  Payment  of  Money,  yet  never  in  Cafe  of 
Obligations  for  ^Performance  of  Awards,  except  upon 
extraordinary  Occafions* 


Coleman  and  his  H^ife  againlt  Harcdutt. 

kufeahd  and  /^  A  S  E  for  faying  to  the  Wife^  they  keeping  a  Vic- 
Wife  cannot  \y  tualling-houfe,  Thou  art  d  Bawd  to  thy  own  Daugh-- 
tfonfor  faying)  ^^^y  whereby  J.  Si  that  ufed  to  come  to  the  Houfe  for- 
Th9ukecpeft  a  bore,  ^c.  to  the  Damage  of  both.  After  VerdiiV  for 
^b'^»4'*  the  Plaintiff,  Judgment  was  ftaid,  becaufe  the  Words 
Hard.^i6fi<  ^^^  '^ot  aftionable,  except  in  refpeft  of  the  fpecial 
Lofs,  which  is  the  Hulband's  only. 


Keyme  againlt  Gduljlon. 

Puty^urDauiU  ASSUMPSIT y  in  ConMcTZtion  the  Plaintiff  ivouU  fut 

TJiipaj%  out  the  Plaintiffs  Daughter's  Daughter  to  a  School- 

her  fer  a  Year,  fnijlrefs^  he  the  Defendant  would  fay  j^r  her  Board  for  a 

He  puts  her  to  "Yiar.     And  that  he  put  out  his  Daughter  for  three 

te^r^the^ean  G^uartftrs  of  a  Year,  which  came  to  10/.  and  that  the 

Aaion  lies.  Defendant  had  not  paid:  After  Verdiil  for  the  Plaintiff, 

s.  c.  1  Sid.  jj  ^^  moved  in  Arreft  of  Judgment,  That  the  Confi- 

iKeb.79«-  deraliou 
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flcleration  is  not  performed,  for  when  he  jpicinifcd  (^ 
pay  for  a  Year,  it  ought  to  be  intended.  That  hefliould 
put  her  out  to  School  for  a  Year,  otherwife  the  Plain- 
tiff might  put  her  out  for  a  Week  only,  and  yet  oblige 
the  Plaintiff  to  pay  for  a  Year.  But  by  Twyfden  and 
JVyndhaniy  it  may  be  intended.  Tut  her  there  to  Sihool, 
and  I  will  fay  for  a  iTear,  Jlay  Jlie  more  or  lefs  ;  and  by 
*  Hyiey  Chief  Juf^ice,  it  may  be  intended,  Set  her  to 
Schooly  and  I  will  fay  for  a  Tear  or  lefs^  according  to  the 
Rate Jhe flays.  And  thereupon  by  all  the  Three,  Judg- 
ment was  given  for  the  Plaintiff. 


p;  141 


Wright  againft   Aeal. 


ASSUMPSITy  That  where  the  Defendant  was  in- 
*"  dcbted  to  him  for  fuch  Tithes  arifing  from  the  Vi- 
carage of  Dale ;  he  the  Defendant  promifed  to  pay,  &Ci 
After  VerdiS  on  Non  Ajfumpfity  it  was  inbved  in  Arrefl 
of  Judgment,  \Ji.  That  Tithes  arc  in  the  Realty  of 
which  an  -^ffuntpfit  dpes  not  lie  no  more  than  for  a  Rent. 
%dly.  That  the  Vicar  is  to  have  and  not  to  pay  Tithes. 
^dly.  It  is  not  faid,  fold  and  delivered  to  him.  But 
anfwered  by  the  Court,  as  to  the  i^. '  It  may  be  intend- 
ed Tithes  fevered.  To  the  rd.  An  Abbot  or  other  Pcr- 
fon  might  have  had  a  Portion  of  Tithes  out  of  a  Vicar- 
age, which  is  now  come  to  the  Plaintiff,  ^dly.  The 
Indebitatus  implies  fold  and  delivered,  otheiwife  he 
could  not  be  indebted  ;  and  thev  gave  Judgment  for  thfi 
Plaintiff. 


InJeh'  Ajfuwf^ 

for  Goodi,  Im-^ 
plie&  fold  aiul 
delivered. 
S.C  1  Sid.  vk%. 
1  Kcb.  781, 
^83,  7.;'z,  b23. 


A  V\r»r  may 
pay  Tiihcs4 


Hill  againft  Ulard. 

REPLEVIN  of  a  Cow.  The  Defendant  avoUs 
Damage  fcafant :  The  Plaintiff  pleads  in  Bar  to 
the  Aftion,  and  prefcrlbes  for  four  Cows  and  half  a 
Cow,  Iffuc  on  the  Prefcriptlon  and  Veidi6l  for  the 
Plaintiff.  It  was  moved  in  Arrcft  of  Judgment,  That 
the  Iffue  IS  feiifelefe  and  void;  for  one  cannot  haveCom- 
mon  for  four  Cows  and  an  half.  But  by  Wyndham  and 
Twyfden,  the  reft  being  abfent,  if  in  Replevin  fo  much 
•f  tnc  Prefcriptlon  be  found  as  will  fervc  the  Turn  of 

the 


Prefcriptlon 
for  Commoa 
for  4  Cows  aad 
a  half.    So 
much  of  the 
Preriription  as 
is  enough  to 
jufiify,  is  good» 
tho'  the  whole 
Prcfcriptioa 
is  not  found. 
S.  C.  I  Sid.Z2^ 
1  Keb.  79}. 
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the  Party,  tho'  the  whole  be  not  found,  it  is  fufficicnt. 
And  here  the  Aflion  is  for  one  Cow  only,  and  the  Pre- 
fcription  as  to  the  four  is  a  good  Juftification  of  putting 
in  one  Cow  :  And  they  gave  Judgment  for  the  Plaintitt. 
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I  Stra.  574- 
%  Stra.  1029. 
Bull.K.P.x5i* 


*  Eirifigton  againft  Dojhanf. 

IN  /fjumpjit  the  Defendant  pleads  Not  guilty,  Iffue 
thereon  and  Verdi6t,  that  he  was  Guilty,  and  that 
he  afTumed  in  Manner  and  Form  as  declared.  It  was 
moved  in  Arreft,  That  Not  guilty  is  no  lifue  in  this 
Cafe,  and  the  finding  farther  that  he  alfumed,  is  void, 
not  being  in  Iffue.  But  held  by  Wyndham  and  Twyfden 
only  in  Court,  That  it  was  cured  by  the  VerdiCT  at 
Icaft;  and  by  JVyndham,  Not  guilty  is  a  good  Plea  and 
Iffae  in  Ajfumfjiiy  for  it  is  Trefpafs  on  the  Cafe ;  and 
they  gave  Judgment  for  the  Plaintiff. 


Vouchee  alone 
brings  Error 
%rithout  the 
Tenant. 
8.  C.  I  Keb. 
141.  880,  STc. 
%  Saond.  95* 
1  Sid.  321. 
Infant  foffers  a 
Recovery  in 
Perfon,  and 
being  of  Age, 
afldgas  th^  In- 
fancy forError. 
V.  I  Sid.  3«i, 

44^467- 
t  Mod.  48,  49. 
Hob.  196. 
Oodb*  161. 
€ro-  F.I.  313. 
Cro.  Car.  307. 
2Sannd.94.95' 
I  Roll.  abr.  731. 
5  Rac.  Abr.  %tx 
148.   a  Term. 


tieby  againft  Rohinfon. 

ERROR  of  a  Common  Recovery  fuffercd  by  an 
Infant  in  Perfon  as  Vouchee,  he  being  noV  of 
Age  :  And  two  C(ueftions  were  argued,  iji.  Whether 
the  Vouchee  alone  might  have  Error  without  the 
Tenant ;  for  that  the  principal  Judgment  is  to  be  re- 
verfed,  and  the  Judgment  againft  the  Vouchee  is  but  as 
a  Confequent  thereof.  %dly.  Whether  the  Infant  might 
ai&gn  it  for  Error,  he  being  now  of  Age,  fo  that  it  can- 
not be  tried  by  Infpeftion,  as  in  the  Cafe  of  one  with- 
in Age,  and  it  not  being  done  by  Attorney,  it  cannot 
be  tried  by  Jury,  as  in  Judgments  where  he  appears  by 
Attorney  (it  may.)  And  the  Cafe  was  often  argued, 
but  at  laft  the  Parties  agreed  before  any  Judgment  given. 
But  Jones  told  me,  he  heard  the  Judges  were  of  Opi- 
nion againft  the  Plaintiff  in  Error  upon  the  fecond 
Point. 

G.  751-  PI'  18.  1  Jon.  318.  Hctl.  171.  C(.  10  Co.  43.  5.  i  Com.  Dig.  235. 
.  3  BI.  Com.  33Z.    Iihcp.  Tonch.  7«    P'KOt  on  Rec.  64.    Cruifc  on  Rec. 
Rep.   159*  . 


Bntn 


Mkh.  leCar.VL.  /«J?.  jf?* 


*  Bfuen  2i%mx^Qapham.  »  P.  14^ 

^SSUMFSIT,  That  where  the  Dcftndant  at  the  Parilh  statute  of  Li- 

of  Bvw,  in  the  Ward  of  Chisfy    Londony    was  in-  g*^*^?^*  **? 

debted  to  him,  he  promifed  to  pay,  4sfc-     The  Defen-  piVi^tiff^iocs* 

dant  pleads  he  did  not  promife  within  fix  Ycai-s  :  The  beyond  Sea. 

PlaintifF  replies.  That  the  Debt  was  contrafled  at  2V-  f  Keilr''^***^* 

fieri f  beyond  Sea,  viz.  in  the  Pavifli  and  Ward  afore-  vidc  i  Sid!;o«. 

faid;  and  that  within  fix  Years  after  his  Return  be  Vide  Stat.  4^ 

brought  the  A^ion :    The  Defendant  demurs*     /*r/,  lf^,^^i%l^ 

For  that  the  Replication  is  a  Depaiiture  from  the  De-  1  lAxvf!^, 

claration.  which  lays  the  Indebitatus  at  Bow  in  London  |  947-   NeH6n> 

and  the  Replication  is  at  Tenerif  beyond  Sea.     But  by  3  Mod-^ju. 

the  Court,  it  is  well  enough,  it  alfo  faying  in  the  Parifh  a  Saik.  4zc. 

and  Waid  aforefaid.     Secondly,  This  Ca{e  is  not  witbii*  Afump/r  at 

the  A<^ion,  which  faves  the  Statute  till  the  Defendant  lWf»,  Rej^li- 

returns ;  but  here  it  is  founded  on  the  Return  of  the  l^^?^„t^j^^ 

Plaintiff,  which  is  not  mentioned  in  the  Statute.    But  Jol'fwciu 

by  the  Court,  it  is  within  the  Reafon  and  Intent  of  the  See  6  Mod. 

Statute :  And  they  gave  Judgment  for  the  Plaintiff.  /^^'  **^' 

£J/is  againft  Jackjbn* 

TRESPASS  for  Bftttery  and  Imprifonment;    the  ^.^"^"«- 
Defendant  juftifies  by  Execution  q{  a  Writ,  but  on  ?Sc  Q5«r/?L> 
tJhe  Plea  it  appeared  to  be  executed  after  the  Return,  after  the  Re* 
but  before  the  quarto  die  fojl :    And  the  Execution  wns  ?^  *'^J'' 
adjudged  to  be  illegal.     Moor  733.  3  Cro.  180.  23  H.    i  Kcb.  718^^' 
6.  45.  b*  were  cited  ;  and  Judgment  was  given  for  the  805. 
Plaintiff.     And  JuAice  Wyndham  cited  a  Cafe,  where  ^^^^^^^^^ 
the  Writ  by  the  Roll  was  awarded  to.be  returned  on  a  1  siik.  $u 
Wednesday y  but  it  was  made  vetuinable  on  the  Thurfday, 
and  executed  on  the  Thwflay  \  and  th:  Writ  was  order- 
ed to  be  amended  according  to  the  Roll,  and  the  Exe- 
cution on  the  Thurfday  made  void. 

*  Burman  againft  ^Jlon.  .4* P.  144 

COVENANT  againft  the  Defendant,   as  Executor  "l^^^'lfj^^ 

to  Eltonheadf  who  covenanted  in  a  Leafe  made  by  (who  holds  of 

i^ini  to  the  Plaiotiff,  of  certain  Gravel  Pits  In  Black-Acre,  c.)  u  Under- 

Part!/  L  That  tenintofa 
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J- ^' *^«b-      That  he,  his  Heirs,  Affignees,  or  Under-tenants,  would 
77St  906.    ^     ^^^  jjg  ^^  £.^jj  ^^y.  Qpj^ygi  there ;  and  affigns  a  Breach, 

That  Brent,  an  Under-^tcnant  to  Elton-head,  did  dig  and 
fell  Gravel  in  other  Pits  in  Black- Acre.  Iffuc  that  Brent 
•was  not  Under-tenant  to  Eltonhead;  the  Jury  found. 
That  Brent  held  the  other  Pits  in  which,  &c.  by  L^afe 
from  one  y.  S.  -who  held  them  of  Hunt,  who  held 
them  of  Eltonhead;  and  it  was  objedled  :  Firjl,  That 
5ff«/  was  not  Under-tenant  to  Eltonhead,  for  -Br^«l  had 
not  the  whole  Term  granted  by  Eltonhead  xo  Hunt,  nor 
could  Eltonhead  maihtain  Debt  againfl  him  for  Mant  of 
Privity :  But  it  was  adjudged  that  he  was  Under-tenant 
mediately  to  Eltonhead,  for  he  claims  under  him»  though 
not  immediately.  Secondly  objected.  That  the  Covenant 
extends  only  to  the  Pits  demifcd,  and  not  to  other  Pits. 
Bu^  by  the  Court,  It  ought  to  be  intended  of  all  the 
bther  Pits  in  the  Clofe,  and  not  only  of  the  Pits  do 
mifed  to  the  Plaintiff,  for  in  them  Eltonhead  had  nothing 
to  do  before  the  Term  (ended.)  And  Judgment  was 
given  for  the  Plaintiff. 


Smith  againft  FarHnby.    In  the  Ctemmt)n  Pleas. 

f  n"w  &^  A  R  E  N  T  iff  novo  was  dUvifed  to  one  for  life.  Re- 
good.  '  «^^  mainder  to  another  in  Tail ;  he  in  Remainder  fuf* 
s.  C.I  Sid.  085.  fereda  Common  Recoveiy,  and  adjudged  in  theCom-- 
Carter  5«.'  ^^^  Pleas,  that  it  was  a  good  Rent  arid  Remainder, 
Kelfon'tLuiw*  and  not  an  Executory  Devife  of  the  Rent  after  the 
a?^  J,  Death  of  the  Dcvifee  for  Life,  and  that  it  was  barred 
Vide  I  Mod*  jjy  the  Common  Recovery.  This  I  had  by  Report  from 
6  Mod.  lu.  Poger  Moore,  theti  a  Student,  afterwards  Serjeant  at 
a  MIL.  577.  Law  :  And  Note,  This  Judgment  was  aftervirards  af- 
a  Lutw.  iaa4.   firmed  on  a  Writ  of  Error  in  B.  R.  in  Eafter  Term  18 

^'*  '  fift  ^^*  ^*  ^^*c^  ^^^  '^^  ^  •^^'^'  ^^5'  ^^^  ^^  i*  there  put, 
a  Lev.  80.88.    That  the  firft  Devife  was  in  Tail,  the  Remainder  in 

Fee;   and  adjudged  that  the  Remainder  of  the  new 

Rent  was  good. 

*  p.  J 45  *  Majon  againft  Tredrjuay. 

Tentntfor  'T^ENANT  for  Years  remifes,  releafes,  difcharges. 
Years  releafes  ^  /  and  for  tvtr  qdit-claims  to  him  in  Reverfion :  And 
rn^Son.^   whethef  it  was  a  good  Rdcafc  Or  S  urrender  of  the  Term, 

4  was 


.1^.  *..- 
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\ras  the  Qocftion :  And  it  was  argued  by  Raymond,  That  S.  C.  i  Kdi' 
it  was  in  the  Cafe  of  a  Leflee  for  \  ears,  though  it  fcom.  Die. 
would  not  be  fo  in  the  Cafe  of  a  Tenant  for  Life.    Co.  409,  6$o. 
Lm.  275.  b.  276  a.  2Cro.  160.     Tenant  for  Life  re-  s^ac  aW. 
leafes  to  him  in  Reverfion,  It  is  void  by  way  of  Releafe,  qj^^  xcn-sofc 
and  not  good  by  way  of  Surrender  for  want  of  apt  x  Burr.  78,  80* 
Words :  But  in  the  Cafe  of  a  Leafe  for  Years,  confift-  ^"^V-  599- 
ing  only  in  Contraft,  it  may  be  extinft  by  the  Word     ^^^*   ^^ 
Difcharge,vfhich  (hews  his  Intent  not  to  have  any  Thing 
further  to  do  with  the  Land,  and  therefore  it  ihall  be  a 
Surrender.    3  Cro*  21  •    JPerkins,  Sedi.  607.     And  the 
Court  inclined.  That  it  was  a  good  Surrender.     And 
Wyndham  Juftice,  cited  a  Cafe,  where  a  Leflee  for  Years 
remifed  and  i-eleafed  to  his  Leflbr;  and  it  was  adjudged 
a  Surrender,  for  that  the  Leafe  for  Years  ftood  only  in 
Point  of  Contrail.     But  it  was  adjourned. 


D 


Brookes  againft  Dean. 

E  B  T  on  an  Obligation,  conditioned  to  deliver  Conjitton  to 
Goods  upon  fuch  a  Day :  The  Defendant  pleads  ^^i^ivcr  Good* 
that  he  delivered  them  according  to  the  Form  of  the  piea,  a  Dcii* 
Condition  aforefaid.     Whereupon  the  Plaintiff  demurs,  very  according 
for  that  he  ought  to  have  pleaded  exprcfsly  according  J?^,^*^^^^**** 
to  the  Words  in  the  Condition,  That  he  delivered  the  ^^^^ 
Goods  upon  the  faid  Day,  and  not  generally,  as  here;  ^  i  Keb.  678. 
and  the  Court  feemed  of  the  fame  Opinion :  But  it  was  J^^.^l^. 

adjomed.  Keifon'sLutV. 

168,  i;8. 

*  Mr,  Bacon's  Cafe.  *    ?  P.  146 

HE  was  indifled  for  intending  to  murder  the  Maf-  An  int«nt  to 
ter  of  the  Rolls,  and  for  oflering  locL  to  J.  S.  f^^y^J'/nVuc. 
to  do  it ;  and  faying.  That  if  he  would  not,  he  would  s.  c.»3o. 
do  it  himfclf ;  and  h^  being  convifled,  it  was  moved,  i  Kcb.bo4,8o99 
That  this  Intent  only  was  not  indiftable :  But  the  Court 
to  the  contrary  faid.  Anciently  the  Will  was  reputed  or 
taken  for  the  Deed,  in  Matters  of  Felony ;  and  tho*  it 
is  not  fo  now,  yet  it  is  an  Ofience  and  finable  ;  and  they  ^  Criminal 
iined  him   1000  Marks,  .3  Months  Jmprifonment,  and  pleads  by  At* 
to  find  Suietici  of  Gpod  Behaviour  during  Life.  6*MoI'40i 

L   %  Note,  isalk.  86,88. 
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A  Prifon^r  at 
tht  King'A  Suit 
not  char|cable 
with,  other 
Anions. 
Ante  i^S. 


Ifote^  He  pleaded  by  Attorney,  which  the  Court  Taid 
he  might  do  by  the  Favour  of  the  Court,  though  not 
by  fti  ii51ners  of  Law :  But  the  Court  being  moved  to 
charge  him  in  Prifon  with  other  A»Stions,  they  would 
not  permit  it. 


^o  Coils  in 
£rror,  where 
Hone  in  the 
original  Ac- 
tion* 

Stranf^e  139, 
26«,6i7.  834, 
^;.x  073. 1084. 
Z  Bac.Abr  524. 
S.&xSid.2X3. 
Raym.  16,  55. 
id,  96.    Sfr. 
Vide  ante  72, 
iZo. 


JVinm  againft  Lloyd. 

ER  R'O  R  of  a  Judgment  given  for  the  Plaintiff  at 
the  Grand  Seffions  in  Walts,  and  the  Judgment 
afiirmed  (as  before  72,  130.)  And  now  it  w^is  moved, 
That  the  Demandant  in  the  former  Aftion,  (being  the 
Defendant  in  Error)  might  have  Cofts  on  the  Statute  3. 
H.  7.  becaufe  the  Writ  of  Error  was  fued  in  delay  of 
Execution.  But  by  the  Court,  No  Cofts  (hall  be  given 
on  the  Writ  of  Error,  becaufe  rto  Cofts  or  Damages  in 
the  original  Aclion,  accaiding  to  i  Cro.  Smithe  againft 
Smithc,  Mich,  ii  Car.  i. 

But  iTote^  In  3  Cro.  616,  617.  Graves  againft  Shorl^ 
entered  Hill.  40  EUz.  RoU  847.  Cofts  were  given  in 
Error  upon  a  Formedon^  and  in  the  fame  Book,  659. 
Penruddock*'s  Cafe,  and  5  Co.  101.  in  Error  of  a  Judg- 
ment in  a  ^lod  fermittat,  41  Elix.  Cofts  were  given  in 
the  Writ  oi  Jfrror,  though  none  were  in  the  original 
A6lion. 


p.  14^ 


When  la  Exe- 
cutor ihall  be 
charged  in  the 

mi  on  a  Dtvaf. 
tavit  or  90t* 

8^.  I  6td.  loa* 

z  Sauni.  219. 

Vide  6' Mod. 

125- 

N.  Lut.  209, 

2IO* 

a  Lev.  40,  ito, 

Z33*  I4S>  189, 

209. 

Z  Vent.  sai. 

^ontrx. 


*  Corey  againft  Thinne. 

ER  R  O  R  of  a  judgment  in  D<bi  given  in  the  Com- 
mon Pleas,  entered  in  Eajler  Term  1655.  Rot.  844. 
where  the  PlaintiS  declared  in  the  debet  and  detinei 
againft  an  EKecutor,  and  of  a  D^v^fimit^  and  had 
Judgment  of  the  Executor's  own  Goods^  and  the  Judg- 
ment was  afBimed  in  B.  R.  And  in  Eajler  Term  1 5 
Car.  2.  B*  R.  Rot.  546.  was  the  like  Cafe  and  the  like 
Judgment,  in  Debt  on  ft  Judgment,  where  the  Plaintiff 
recovered,  and  the  Defendant  paid  the  Money  ;  and  fa 
in  Michaelmas  Term,  20  Car.  2.  B*  R>  Rot.  740.  a  like 
Cafe  was  in  Debt  on  »  Judgment  by  Wheatly  againft 
Lane,  and  the  like  Judgment.    But  iu  the  Cafe  of  Ent 

againft 
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againft  Withers^  Mich.  29  (Jar.  2.  B.  K.  in  Debt  on  an  «8how.55,59« 
Obligation,  the  Count  was  Drt/o/ZflW/ againft  anExe-  ^it^loM^^.' 
cutor  in  the  dehtt  and  detinet,  and  it  was  ruled  by  Judg-  i6ia.  333,397. 
fnent  for  the  Defendant,  for  the  Court  would  not  allow  '  ^^^'  Ab.919, 
the.ASion  to  go  further  than  it  had  been  before,  ziz.  alut.^fo,^^. 
than  in  Debt  on  a  Judgment;  and  fo  held  the  Loqit  9oft, t^sJ %$St 
formerly^in  the  Time  Qt'HaU,  in  the  Cafe  of  one  Hor/ey  *^^' 
lUid  DanhL 


Rutter  ^%2^£i&  Hthdm. 

^SSUMPSJT  in  Ccnfideration  that  (he  would  marry  djfumpjit  to  . 
him  he  ^would  marry  her.     After  Verdi6l  for  the  n^rryawo. 
PlaintiiF,  it  was  moved.  That  it  was  a  Matter  Ecclc-  s!  c!  i  sid.  180. 
fiaftical  on  which  no  Aflion  would  lie-     But  the  Court  i  Keb.  as*- 
woi^ld  not  permit  it  to  be  argued,  but  gave  Judgment 
for  the  Plaintiff,  fee  7  H.  6.  i.  Deceipt  brought  for  not  v.i  Salk.  04. 
marrying   his  Daughter  according  to  the  Agreement ;  ^  ^^*  4"* 
and  held  well,  for  the  Contrail  is  temporal-  ^^^-  *^** 


*  Anonynms^  *  P.  148 

AMandami$s  to  reftore  a  Jurate  oiMaidflon  ;  they  re-  A  Power  ia  to 
turn   their  Incorporation,    with  Power  to  elect  ?*Lfc'^f^h^* 
Jurates  for  their  Lives,  if  they  think  it  expedient ;  and  tSnkfit';  hel< 
that  they  eleSed  him,  and  afterwards  it  feemed  expe-  not  remoVe- 
dient  to  them  to  difplace  him  ;  wherefore  they  accord-  *^J^/^  **^*** 
ingly  did  fo  ;  and  the  Return  was  adjudged  infuflBcient, 
for  tho'  they  had  Power  to  elcft  for  Lite,  if  it  feemed 
expedient  to  them,  yet  they  had  no  Power  to  difplace 
or  put  him  out  of  it,  if  it  feemed  expedient  to  them. 


Troby  againft  the  Marquis  of  Derchejicr. 

ERROR  of  a  Judgment  in  the  Common  Pleas  in  f^'^f  ^{^^^ 
Scandalum  Magnatum,  for  faying,  I  value  my  Lord  tm^mcre'tbM 
Marmiis  of  Dorchefter  no  more  than  I  value  the  Dog  at  s  Dog. 
my  Foot :    And  the  Errors  affigned  were,  ijl.   That  the  f  K^b,^^"!'  *^' 
Words  arc  not  aftionablc  within  the  Statute,  for  they  ,  c<Jni.  Di|, 

do  190« 
Stra.  6i8t 
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Lies,  ^f' 
omitted, 
ment  iaMtft" 
rtftrdia. 


do  not  import  any  ill  Aftion  done,  or  Words  fpoken  by 
him  (/•  e.  the  Marquis)  but  only  fliews  the  EAeem  or 
Value  the  Defendant  had  for  him.  ^dly.  The  Declara- 
tion is.  That  he  faid  thejefalfe  and  apfrohriom  Words  of 
hinty  and  docs  not  fay,  Ues,  or  falje  News  or  Taks,  as 
the  Statute  fpeaks.  ^dly.  The  Judgment  is  in  Miferi* 
cordia,  where  it  ought  to  be  a  Cafiatur,  the  Suit  bein^ 
as  well  for  the  King'as  for  himfelf.  But  as  to  this  laft^ 
the  Court  thought  it  fuflBcient,  but  they  fpoke  nothing 
as  to  the  two  former,  only  adjourned  it  to  be  further  ar- 
gued. But  afterwards  before  it  came  to  be  argued 
again,  Froby  was  killed,  and  it  was  faid,  That  the 
Judgment  pafled  without  Debate  in  the  Common  Pleas. 
But  the  Executors,  after  Prohy's  Death,  paid  the  Money, 
as  the  Marquis  himfelf  told  me* 


*P,  149 


Error  lies  ia 

Judgment  in 
Criminal  Cafes 
in  tke  Czmd 
CourtofErrors 
in  FiA  or  in 
hnvr,  and  in 
civil  Cafes  in 
F46I  only. 
5.C.  iSid.zo8. 


Error  in  B.  JR. 
of  a  Judgment 
before  the  Lord 
High  Steward. 


*  Cornkiirs  Cafe. 

ERROR  of  a  Judgment  given  here  on  an  Indift- 
ment  in  Lcniony  againfl  him  for  feducing  him  into 
an  ill  Houfe,  and  there  cheating  him  of  30CA  removed 
hither  hy  Certiorari  \  and  it  Vas  objeSed,  That  the 
Writ  lay  not  here  upon  a  Judgment  given  by  themfelves, 
and  cited  Read  and  DawJorCs  Cafe  about  two  Years  be- 
fore, where  the  Writ  of  Error  on  a  Judgment  irt  an  In- 
diftment  of  Perjury  in  this  Court  was  brought  in  Par- 
liament :  The  Court  faid.  That  proves  that  it  may  be 
brought  in  Parliament,  not  that  itmuft;  and  they  af- 
firmed their  Jurifdiflion,  That  Error  may  be  brought 
in  this  Court  in  Cafes  Criminal  on  Judgments  given  in 
the  fame  Court :  But  not  in  Cafes  Civil,  except  it  be  of 
Erroi-s  in  Fafl  triable  by  Jury.  But  in  Cafes  Criminal, 
as  M'ell  of  Errors  in  Law  as  in  Faft«  And  it  was  faid 
by  Twyfden  and  JVyndhanty  and  not  denied,  that  Error 
lies  here  of  an  Attainder  before  the  Lord  High  Steward : 
But  the  Plaintiff  in  Error  OHght  to  aflign  his  Errors  in 
Perfon. 


Colli 


ns 
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Col/ins  againft  Sutton. 

ir\  £  B  T  on  an  Obligation  at  London^  conditioned^  The  Plaintlif 
-*-^  That  if  fuch  a  Ship  did  not  mifcarry  in  fuch  a  lay*  tranftiory 
Voyage,    to  pay,  ^c.    The  Defendant  pleads.  That  ^^^^/S^"* 
|hc  Ship  mifcanied  at  Falmouth  in  Cornwat  The  Plain-  Defendant 
fifiF  demurs,  and  Judgment  for  him,  for  all  this  Matter  cannotbyPlca 
is  tranfitory,  and  the  Plaintiff  hath  Eleflion  to  bring  nouferc^unty 
)iis  Aftion  in  which  County  he  pleafes,  and  the  Defcn-  s.  c.  i  sid.    ' 
dam  is  obliged  to  plead  to  all  tranlitory  Matters,  as  this  ^S^ 
IS,  ii^  the  fame  Cpunty ;  for  whether  the  Ship  periflied  *    ^  •  ^^ 
in  the  one  County  or  the  other,  it  is  all  one :  But  if  he 
had  local  Matter  to  plead,  he  may  plead  it  in  the 
County  where  fuch  local  Matter  arofe,  and  thereby 
bring  the  Plaintiff  to  try  it  in  another  County,  other- 
wife  not,  as  9  E.  4.  46.  and  Hill.  1655*  Rot.  %6i^.  \i^ 
tween  Lcnois  and  Williams, 


*  Jafon  againft  Morgan,  *  Pt  J^ 

A  JUDGMENT  was  obtained  forty  Years  before,  V*rTW9f 
and  no  Warrant  of  Attorney  to  acknowledge  Sa-  f^JJJ^32 
lisfaAion  entered,  till  within  thefe  two  Years,  and  the  ^'^''^^^ 
Entry  was.  Be  acknowledged  himfelf  about  to  he  fatisfied, 
inftead  of,  he  wasfatisfied;  and  the  Warrant  being  good, 
it  was  refolvcd  to  be  amended,  being  only  the  Fault  of 
the  Clerk,  and  it  was  done  accordingly. 


Jenkins  againft  Keymis  in  the  Exchequer, 

EJECTMENT  tried  at  Bar,  and  a  Special  Verdift,  Sf^^*^^ 
viz.  Sir  Nicholas  Keymis  Tenant  for  Life,  and  Re-  Marriafe  ex« 
mainder  to  his  Son  Charles  in  Tail  general,  with  a  Re^  tended  to  th^ 
xnainder  over,  they  on  the  Marriage  of  Charles  with  ^2*H*id, 
Blanch  his  firft  Wife,  and  in  Confideration  of  the  Mar-  595, 
riage,  and  2500/-  Marriage-Portion,  levy  a  Fine  and  ^^ft,  137,  ^9% 
fuffcr  a  Recovery  to  the  Ufe  of  Sir  Nicholas  for  I^fe, 
Remainder  to  Charles  and  the  Heirs  of  his  Body  on 
Blanch  begotten^  the  Remainder  to  the  Heirs  ot  the 

Bbdy 
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Power  to 
charge  Lands 
with  aoool. 
how  to  he  exe- 
cute.  Powell 
OQ  powers  3 1<)* 


Body  of  Chariesy  Remainder  over,  with  Power  for  Sir 
Nicholas  by  Deed  in  Writing,  to  charge  all  and  lingular 
the  Premifes  with  the  Payment  of  2000/.  After  which. 
Sir  Nicholas  and  CharUs  without  recital  of  the  Power, 
by  Leafe  and  Releafe  for  2000/.  convey  part  to  Dsvid 
yenkins  and  his  Heii-s,  on  Condition  to  be  void  on  the 
Payment  of  160I  at  the  End  of  the  fiift  Year,  and  |6o/. 
yearly  for  nine  Years  after  (being  the  Intereft)  with  th6 
faid  2000/.  or  of  2006/.  and  Intereft  at  the  End  of  any 
Year  after  the  firft  Year :  Sir  Nicholas  dies,  Blanch  ^\es^ 
Sir  Charlis  marries  a  fecond  Wife,  by  whom  he  had 
Iffue  the  Defendant,  and  dies ;  and  the  Money  not  being 
paid,  the  Leffor,  Son  and  Heir  of  David  Jenkins, 
brought  Ejeftment.  And  two  Points  were  argued  at 
,  the  Bar  by  Levinz  fox  the  PlaintiiBF  and  Stefhens  for  the 

Defendant,  %iz.     i/tf.    If  the  Conveyance  by  the  Leafe 
and  Releafe  be  a  good  Execution  of  the  Power?    %dty. 
If  not,  then  whether  the  Settlement  be  not  voluntary 
and  void  againft  Jenkins  the  Purchafer  for  2000/.  ?  And 
astothefirft,  it  was  faid  and  agreed  by  the  Counfel, 
That  the  Leafe  and  Releafe  was  a  good  Execution  of 
the  Power  as  to  the  Form,  tho'  that  the  Pawer  ie  to 
charge  by  Deed  in  the  Singular  Number,  and  this  is 
*  P*  151     done  by  two  Deeds.  For  *  a  Condition  to  make  a  FeoflF- 
ment  is  well  fatisfied  by  a  Leafe  and  Releafe-     Secondly, 
It  M^as  faid  34;id*agrced,  That  notwithftanding  the  Power 
be  not  recited,  it  may  be  a  good  Execution  of  thePower, 
as  ^  Co.  Cleer^s  Cafe.     A"d  alfo  it  may  be  good  notwith- 
ftanding Charles  joined  in  the  Conveyance,  and  though 
it  be  only  of  Part  of  the  Lands:    But  the   principal 
Matter  in  this  Point  was.  If  this  Conveyance  of  a  Fee, 
redeemable  on  the  Payment,  not  only  of  2000/.  but  alfo 
Intereft  for  a  Year  certain,  and  alfo  for  more  Years  if 
not  paid  at  the  End  of  the  firft  Year,  be  good ;  or  if  it 
be  not  good  for  the  Intereft,  it  be  good  for  the  2000/.  ? 
For  it  was  faid.  That  when  a  Man  performs  his  whole 
Power  9^,iid  more,  it  (hall  be  good  for  that  which  is* 
within  his  Power,  and  void  for  the  Refidue.     But  as  to 
this  Point  /7«/f  and  the  Court  held.  That  it  was  not  an 
Execution  of  the  Power,  for  by  this  Means  he  might 
charge  all  the  Eftates  with  a  great  Sum  of  Money,  which 
would  defeat  the  whole  Settlement  ^  and  the  Power  is 
ihtire,  and  fo  is  the  Execution,  and  cannot  be  made 
good  for  Part,  and  void  for  the  Refidue  at  Law  :    But 
//ailriaid^  That  perhaps  there  might  beReafon  in  Equity 

to 


Mich.  i6  Car.  IL  m  B.  R. 

to  aid  the  Execution,  as  to  the  2000/.  And  lie  faid 
alfo.  That  the  Power  might  have  been  better  executed 
by  a  Grant  of  the  Debt,  till  aooc/.  were  levied  of  the 
Profits,  or  by  Declaration  of  a  Ufc  till  200c/.  were  re- 
4^ivcd,  OT  by  a  Dtcd  charging  the  Land  with  the  Pay- 
ment of  2000/.  But  he  doubted.  That  it  could  not  be 
food  by  FeofiTment,  or  by  Leafe  and  Releafc  of  the  In- 
eritance,  till  2000/-  and  Interefl  were  paid  :  And  as  tp  ' 

^he  feeond  Point  it  was  faid.  That  the  Settlement  was  1 

meerly  voluntary  as  to  the  Iffue  by  the  fccond  Wife;  for 
th^  Marriage  of  the  firft,  and  the  Pbrtion  paid  with  her 
could  not  extend  to  the  Iffue  by  the  feeond  Wife ;  ner 
could  it  be  fuppofed  that  any  Thing  was  given  for  it; 
for  the  Eftate  as  to  the  lifue  by  the  feeond  Wife*  is  no 
more  than  he  had  before ;  for  the  Remainder  before 
the  Marriage-Settlement  with  Blanch,  was  to  Claries, 
and  the  Heirs  of  his  Body,  which  extends  to  the  De- 
fendant without  the  Settlement,  and  therefore  it  cannot 
be  intended  that  the  Marriage-Portion  was  paid  for  that 
which  Charles  had  before;  and  then  the  Settlement  be- 
ing voluntary,  and   the  Conveyance  to  JenkinSy  made 
by  Charles  as  well  as  Sir  Nicholas  ;  and  the  Settlement 
being  with  a  Provifo  to  charge  the  Lands  with  the  Pay- 
ment of  200c/.  it  is  void  againft  Jenkins,  a  Purchafer 
for  a  valuable  Confideration  within  the  Provifion  of    *  P.  i<2 
the  Statute  27  Jilijs.  c.  4.  which  makes  Conveyances  Ntte,  xhu 
with  Power  to  revoke,  alter,  or  determine  at  their  Will  P*"^^*'. 
and  Pleafuie,  void  :  But  as  to  this  the  Court  held.  That  ce^V.  S*w 
this  Provifo  for  charging  with  2000/.  is  not  a  Power  Car.  1.  before 
within  the  Words  of  the  Statute,  (it  being  a  particular  w^J'^^JJl  ^ 
Sum)  to  revoke,  determine  or  alter  the  Eftate ;  and  no  Marriage  and 
Fraud  being  found,  they  could  not  adjudge  the  Con-  Portion  of  the 
fideration  of  the  Marriage  and  Portion,  might  extend  fc^j^ioThc 
to  all  the  Eftates^  in  the  Settlement-    And  they  gave  iffuc by  theft- 
Judgment  for  the  Defendant.  cond;  and  that 

^  Sir  Charles 

And  Xfoie,  That  Jenlins  afterwards  buought  his  Bill  .sir  NiehtL  in 
in  Chancery  to  have  the  Defefi  of  the  Execution  of  the  the  Convey. 
Power  fupplied  there,  but  could  not  have  any  Relief.      ll^Z^"^^'" 

citing  the 
Power,  it  could  not  be  intended  to  be  done  in  Execution  of  the  Power,  bat  as  Owners^ 
and  therefore  denied  Ralief;  although  there  was  a  Covenant  for  further  AflTurance,  which 
Sir  €h0rhj  mighr  have  made  by  Recovery,  but  he  not  having  done  it,  his  IlTue  ihall  not 
be  compelled  t9  do  it.    Tide  poft,  238,  ^39, 

ynhnfon 


ACeh.  x6  Gir.  II.  in  £.  R, 


A  CfiTveaitit 
in  the  fame 
Deed*  how 
pleadible  ia 
Bar. 


Johnjbn  agamft  Carre, 

DEBT  for  Rent  on  a  Leafe  for  Years,  tlic  Defen- 
dant pleads  in  Bar  a  Covenant  by  the  Leflbr,  that 
the  LeiTee  might  dedud  fo  much  for  Charges:  And  upon 
Demurrer  it  was  adjudged,  Ttiat  the  Covenant  being  in 
the  fame  Deed,  is  well  pleadable  in  Bar,  the  Thing 
being  Executory ;  and  the  Part^  (hall  not  be  put  to  a 
Circuity  of  A^ion,  viz.  to  bnng  an  Adlion  on  thp 
Covenantr 
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^  Term,  Sana,  HilL 

'    A  N  N  Q 

,  j6  &^  17  Car.  11.  in  Banco  Regis. 


Debt  in  B.  R^ 
OQ  a  Judgment 
there,  afterSr- 
TOT  brought 
thereof 
in  Cam.  Scacc 
&  C.  Raym. 
loo- 1  Vent.34. 
3  Lev.  396. 
I  Sid.  236. 
i  Mod.  1 91* 
I  Keb.  S%p 
Vide  I  Sid.  t^6> 
64S'  »Cro.5;5. 


Adams  againft  Tomlins, 

IN  Trefpafs  300/.  Damages  were  recovered,  and  Judg- 
ment tnercon ;  and  Error  brought  thereof  in  the  Ex- 
chequer Chamber;  pending  which  the  Plaintiff  brought 
an  Aftion  of  Debt  in  this  Covirt  for  the  300/.  And  by 
all  the  Judges,  except  Kelynge^  it  well  lies,  for  the 
Record  itfelf  is  yet  in  this  Court,  and  the  Writ  of 
Error  is  a  Suferfedcas  of  the  Es^ecution  only.  See  4  H. 
6.  31. 

25S*   4  Mod.  i^.   Raym*  xoe.   5  Mod«  d8«  (^Falm*  187, 303*  a  Cro. 
Sid's  PraOice  ijo-  * 

Carvif^ 
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Coruen  or  (hrbet  againft  Pier/on. 

Tp  R  R  O  R  of  a  Judgment  given  in  Exeter  Court  in 
T2j  Cafe,  for  that  he  being  an  Officer  of  the  Cuftom- 
Houfc  for  the  Port  of  Exeter,  the  Defendant  falfly  and 
malicioufiy  at  Exeter,  within  the  Jurifdi3ion  of  the 
Court,  informed  the  Commiflioners  of  the  Cuf^oms 
there,  that  he  took  Bribes,  whereby  he  loft  his  Office. 
After  Verdia  and  Judgment  for  the  Plaintiff  in  Exeter 
Court,  it  was  affigned  here  for  Error,  That  it  does  not 
appear  that  the  Office  is  within  the  Jurifdiflion  of  the 
Court,  and  the  A£^ion  lies  not  but  for  the  Special  Da-: 
mage,  of  which  the  Jury  cannot  inquire,  if  the  Office 
be  not  within  the  Jurifdi^tion  of  the  Couit ;  but  where 
Words  arc  *  adionablc  of  themfclves,  there  the  Jury 
may  inquire  for  the  Aggravation  of  Damages  of  a  Mat- 
ter out  of  the  JuTifdiaion,  as  Taylor's  Cafe  in  i  Cro. 
where  by  Reafon  of  Words  (that  of  themfelves  were) 
aiSlionable,  fpoken  within  the  Jurifdi£lion,  the  Jury 
may  inquire  for  Aggravation  of  Damages  of  the  lofs  of 
Trade  out  of  the  Jvirifdidion.  And  for  this  Reafon 
the  whole  Court  here,  except  Kelynge^  held.  That  the 
A£lion  was  not  well  brought,  and  that  the  Judgment 
-was  erroneous :  But  Kelynge  held  the  Matter  of  itfclf 
adionable,  it  being  found  to  be  (alfe  and  malicious : 
But  it  was  adjourned,  and  fo  it  depended  till  Mich.  19 
Car.  2.  And  then  after  divers  Motions  and  Arguments, 
the  Court  faid.  They  would  not  intend  the  Port  ofEx- 
fter,  to  be  out  of  the  Jurifdi6lion  of  the  Court  of 
fixeter,  but  within  it,  and  affirmed  the  Judgment. 


Judgment  It^ 
an  inferior 
Court  for  10(9 
of  an  Office, 
which  does  net 
appear  to  be 
within  the  Jo* 
rifdidion  of 
the  Court. 
S.C.  I  Sid.  349, 

2  Keb.  %67' 
Vide  Pafch.aa. 
Bernard  v. 
Bernard,  pmi 
icj,  pag.  S89. 
Vide  I  Vent. 
34.  ^  Sid.  2%6m  . 
Poft.  156,289, 

3  Lev.  Ante 
137.  ^<"-  ibid. 

•P.IS4 


The  Port  of 
Exeter  intends 
ed  to  be  with- 
in the  Jurif- 
diAion  of  the 
Court  of  Ex- 
eter. 

Videpoft.  156, 
289. 


Baker  againft  Berisford. 

T\  E  B  T  for  Rent,  as  Adpiniftrator  of  an  Adminif- 
-■-^  trator  of  a  Lcflee  for  thirty  Years,  who  demifed  to 
the  Defendant  for  twenty  Years,  rendering  Rent,  and 
that  the  firA  Adminiftrator  had  paid  Debts  of  the  firft 
Inteftate,  to  the  Value  of  the  Term,  on  which  the  De- 
fendant demurs ;  becaufe  the  Plaintiff  had  not  fliewn 
that  the  firft  Adminiftrator  had  paid  the  Debts  with  his 
^wa  Money ;  and  it  may  be  he  paid  them  with  the 
^'  '  Money 


Adminiftrator 
pajs  Debts  of 
the  Intefkate» 
and  does  not 
fay,  with  his 
own  Money. 
S.C.Rayni.58. 
I  Sid.  f6. 
Clayt.Rep.ii6. 
I  Keb.  285- 
Vide  I  Roll. 
Abr.  922.923 


Mo*  t,  ft6«» 
9rO*  iLl.  US, 

I  And.  24- 
1  Leon.  III. 
Hob.  49>  250. 
Godb  sir- 
Winch.  70. 
Kcilw.  63. 
I  Sid.  76-  I  Jo. 
i3.     5    Mod. 


Hi/l.  16  ^  17  Car.  tL  in  K  R. 

Money  of  the  firft  Intcftate,  for  which  Caufc  the  Court 
held  the  Declaration  ill.  But  it  being  further  declared. 
That  he  elcAed  and  took  the  Term  in  Satisfaflion,  the 
Court  held  it  a  ftrong  Implication,  if  not  a  plain  Aver- 
ment, That  he  paid  them  with  his  own  Money  :  And 
thereupon  i«  Eajbr  Term  following,  they  gare  Judf- 
ment  for  the  Plaintiff. 

l$6,  145«    4  Btc.  Abr.  $69.    ?  Term.  Rep.  97.  ^7,  597« 
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]L«oord«uide 
ofaConfeilUm 
m  Conrti  ^^* 
&  C  I  Keb. 


V4ihow.i^5. 


*-  Skerwood^B  Cafe. 

HE  haying  forged  the  Chief  Juftice's  Hand  to  divers 
Bails,  and  being  bropght  into  Court  and  examine* 
ed,  conferred  it,  of  which  ConfelDon  a  Record  was  in* 
ftantly  made,  and  Judgment  given,  Th4t  he  fliould  be 
fet  in  the  Pillory  three  feveral  Days,  at  three  fcveral 
Places,  and  appear  at  the  Bar  with  a  Paper  on  his  Hat, 
ihewing  his  Offence ;  and  this  was  done  without  Infor? 
mation,  only  upon  the  Record  of  hi»  Confeffion. 


Jh^vifc  to  piy 
is  a  Covenant. 
S.C.  iKeb.84«, 
«6o,  897. 
V.  Dyr.  aaa. 
a  Co.  70, 7i, 

Cto*  Car.  129. 

X  Rol.  5i8. 
Co*  Lit.  203*  b. 
a  Com.  Dig* 
438. 

Cowp.  600. 
Dong.  27,  766. 


Claphftn  againft  Moyl^. 

IN  Debt,  he  declares  on  Articles  indented,  whereupon 
Ciapbdm  was  upon  the  Marriage  of  MoyJe  to  i*eceive 
the  Marriage  Portion  of  Moyle^s  Wife,  being  1500/. 
and  that  Claphim  fhoald  convey  an  Office  to  MoyU; 
provided.  That  Moyle  out  of  the  firft  Profits  of  the 
Office  fhould  pay  to  Clapham  500/.  and  avers  that  he 
had  conveyed  the  Office,  and  that  the  Defendant  had 
received  500/.  ou^  of  the  Profits,  but  had  not  paid. 
And  on  Demurrer  it  was  adjudged.  That  the  A6lion 
brought  on  the  Provifo  well  lies,  for  this  Provifo  is  not 
by  way  of  Condition  or  J)efeafa|ice,  but  by  way  of 
Agreement  to  pay  the  500/. 


Bois  againft  Norliffe. 

Matter  which  T?RROR    of  a  Judgment  in  Ejeflment  affigned> 

?Jrit"abatV  -C^  That  the  Plaintiff  after  VerdlS,  and  before  Judg-, 

able,  not  af-  ment  entered ;  and  it  was  argued  by  Wejlon^  That  it  ia 

tor  *butSiUtt  *^^^  affignable,  for  nothing  is  affignablc  which  proves 


Hill.  16  &f  17  Car.  H.  in  B.  R. 

tlic  Writ  abatcablc,  but   only  that  which   proves  it  wJ^i-H  proved 
abated,  and  cited  4  //.  6.  27.    8  £.  4-  J  9-    Z  Cro.  303.  s.cVstdasS. 
I  iSu^.  5.  whereto  ^cwri  anfwered.  That  that  is  true,  iKeb.841,850. 
where  the  Party  hath  Time  to  plead  it,  but  that  he  had  *  Sua.  49«. 
not  here'  after  Verdi6t :  But  by  the  Court,  it  is  pot  al- 
fignable  for  the  Keafon  given  by  JVeJlon,  and  they  af- 
firmed the  Judgment. 


Stone  againft  Waddingfon.  *  P.  156 


£ 


RROR  of  a  Judgment  given  in  the  Court  at  Tori^  judgment  ia 
whei-e  the  Plaintiff  declared.  That  the  l^^^f^^n^am  "^^^°^*^^^^^^ 
being  indebted  to  him  at  Yorky  within  the  Jurifdi£lion,.  fe<:,  the  Good« 
for  divers  Goods  to  him  fold  and  delivered,  did  then  not'uidtob^ 
and  there  promife  to  pay;  and  the  Judgment  was  re-  tufj^^J*^* 
verfed,  for  that  it  was  not  fhewii  where  the  Goods  were  1  Kcb.  84a.' 
fold  and  delivered,  and  that  may  be  out  of  the  Jurif-  v.  101650,69, 

MiyuvH.  ^^^   J  Sid.259* 

Poft.  }o8j  ^^ 

Sting  againft  Streete^ 

CASE,  for  faying  to  the  Plaintiff,  Thou  haJlJloUas  if^fiph  W 
tnuch  Lead  out  of  my  Mapr's  Houfe  as  is  as  big  as  a  \"^*f^,^'^ 
Houfei  moved  in  Arreft  of  Judgment,  That  it  might  be 
Lead  fixed  to  the  Freehold  :  Like  the  Cafe  in  Cro»  Thou 
hafi  Jlcien  Iron  Bars  out  of  my  Majler's  Windows,  intend- 
ed to-be  the  Iron  Bars  nxed,  and  heic  it  might  be  the 
Covering  of  the  Houfe.  But  by  the  Court,  it  might 
liaVe  been  fo  intended,  if  the  Words  had  been  Jlok  off 
my  Maficn^s  Houfe:  But  the  Words  being  out  ofmyMaf- 
ier's  ffoufe,  it  fhall  be  intended  Lead  there  lying. 


Harris  againft  Wi/lis. 

TERROR  of  a  Judgment  in  the  Common    Pleas,  ^reftntmcnt 

-"  where  the  Cafe  was  on  the  Statute  of  iz  Car.  2.  for  jntend^'tt*' 

Confirmation  of  Minifters,  which  eftablifhes  fuch  as  extend  to  in- 

were  in  Poffefiion  the  25th  of  December  1659.  Provided  ft^t^Uon  and 

tbmt  it  fhould  not  prejudice  fuch  as  were  prefented  by  s.°a  t  sS'. 

the  King  before  the  9th  ofDecemter  16,  59*    And  here  «39- 

^tc  »Keb.844« 
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the  Patfon  was  prcfentcd  by  the  King  (before)  but  not 
inftituted  and  indu6led  till  after.  And  it  was  adjudged 
in  the  Common  Pleas,  That  he  being  prefented  was 
within  the  Provtfo',  and  of  the  fame  Opinion  were  Hyde, 
JVyndham  and  Kelynge ;  but  Twyfden  not  having  read 
the  Aft,  would  give  no  Opinion,  becaufe  Prefcntment  is 
fometimcs  taken  to  prefent,  inftitute  and  induft  as  a 
*  Grant  of  an  Annuity  till  he  be  prefented,  (hall  not 
determine  till  Indu6lion,  which  is  the  Perfeftion  there- 
of.   But  Judgment  was  a£Ermed  by  the  other  Three. 


Adminiilri- 
tion  duly 
granted  ac- 
cording to  the 
Sutate»  can- 
no.  be  re  voiced 
iv^thottt  jult 
Caufe. 
8.  C.  I  Sid* 
s8o. 

I  Keb.  146,854* 
Poll,  186, 
^05. 
iSid.28o.293» 

zn-   ^ 

Yclv.  83,  ia5» 
Style  10. 
iBrowl-5i>9l« 
6  Co.  18. 
Cro*  £)•  459* 

1  Mod.  62. 

2  Saund.  lA 
2  Lev.  55,  86, 
90,  173.  i8«. 

I  Wood's  Con. 
88.  %  Atk.a85. 
%  Stra.  917. 


Price  againft  Parker. 

DEBT  for  Rent  brought  as  Adminiftrator:  The 
Defendant  pleads.  That  the  Adminiftration  grant- 
ed to  the  Plaintiff  was  dehito  tnodo  revoked  and  granted 
to  y.  5.  The  Plaintiff  replies.  That  he  was  the  next  of 
Kin  to  the  Inteftate,  and  that  he  had  fued  an  Appeal 
from  the  faid  Sentence,  whereto  the  Defendant  demurs, 
and  it  was  argued  at  the  Bar  in  this  Term,  and  in  Eafltr 
Term  following  :  And  the  principal  Point  argued,  was. 
Whether  the  Ordinary  having  granted  the  Adminiftra- 
tion to  the  next  of  Kin  according  to  the  Statute,  could 
revoke  it  ?  And  it  was  argued  for  the  Plaintiff,  That 
when  the  Ordinary  had  granted  the  Adminiftration  ac- 
cording to  the  Statute,  he  had  executed  his  Power  given 
him  by  the  Statute,  and  had  nothing  further  to  do  in 
the  Cafe,  2  Roller  Abr.  303,  27,  28.  and  i  Cro.  Pother- 
lie's  Cafe,  and  the  fame  in  Leveins  Cafe,  Sty.  10,  74, 
75.  and  Sir  George  Sand's  Cafe  in  this  Court  within  two 
or  three  Years  laft  paft  :  Where  the  Son  of  Sir  George 
being  dead,  and  the  Adminiftration  granted  to  him,  it 
not  being  then  known  that  the  Son  had  any  Wife.  And 
afterwards  the  Wife  difcovering  herfelf,  fued  to  repeal 
it,  and  was  prohibited.  But  for  the  Defendant  it  was 
faid.  That  an  Adminiftration  was  only  a  Deputation, 
and  in  its  Nature  always  revocable;  and  that  Adminif- 
tration in  this  Kingdom  did  originally  belong  to  the 
Ordinary  by  the  Laws  of  the  Realm,  and  was  not  given 
to  them  by  any  Statute,  nor  loft,  as  is  fuppofed  by  9 
Co.  in  HenJIo's  Cafe,  and  cited  Seldens  Titles  0/ Honour, 
Pa.  713,  714.  and  by  their  Law  they  might  have  grant- 
ed it  to  whom  they  plcafed,  and  have  revoked  it  when 

they 
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they  pleafed.  And  the  Alterations  that  have  been  made 
by  Statute  are  31  Ed.  3.  c,  1  !•  which  appoints  the  Or- 
dinary to  depute  the  next  Friends  to  the  Dead,  and 
gjves  to  them  an  A^Sion,  which  the  Perfon  deputed  by 
the  Ordinary  before  could  not  have.  Then  the  Statute 
ai  H.  8.  goes  further,  and  direfls.  That  it  (hall  be 

S [ranted  to  the  Wife,  or  next  of  Kin,  under  a  Penalty ; 
6  that  at  this  Day,  if  they  *  grant  it  to  any  other,  it  is  *  P.  1 58 
not  void,  but  they  incur  the  Penalty  only ;  and  fo  it  re- 
mains as  it  was  before  a  Power  committed  by  the  Oi- 
dinary,  and  revocable  in  its  Nature  ;  and  cited  3  Go. 
163,4^0.  And.  Ref.  303.  i?  H.  8.  26.  and  Ow.  50. 
which  Cafes  arc  all  fince  the  Statute  21  H.  8.  Wyndham 
on  the  firft  Argument  held,  That  the  Ordinary  could 
revoke.  Ttvyfden  held.  That  he  could  not  without 
juft  Caufe,  as  if  the  Adminiftrator  becomes  Lunatick, 
or  where  it  was  not  duly  granted  at  firft ;  and  the  Caufe 
ought  to  belhewn  to  the  Court,  fo  that  they  might  judge 
thereof:  And  it  is  not  enough  to  fay.  That  it  was  dehilo 
tnodo  revoked.  To  which  fVyndham  replied.  We  ought 
to  believe  that  their  Proceedings  are  ;uft,  till  the  con- 
trary appears.  Hyde^  Chief  Juft  ice,  held,  That  after 
Adminiftration  granted  according  to  the  Statute,  it  can- 
not be  revoked  without  juft  Caufe,  as  Lunacy;  but  CaufeofRe- 
whether  the  Caufe  ought  to  be  particularly  pleaded,  he  vocation  tab* 
faid,  would  be  the  C^eftion.  And  it  was  adjourned;  pielding, *>- 
and  afterwards  in  Eajier  Term,  Wyndham  agreed.  That  Poft.  186, 305- 
the  Ordinary  could  not  revoke  an  Adminiftration  grant- 
ed according  to  the  Statute  without  juft  Caufe,  and  that 
the  Court  here  is  Judge  of  the  Caufe;  but  after  he  is 
made  by  the  Court  there,  this  Court  ought  to  intend 
it  done  upon  juft  Caufe;  and  the  Party  who  will  revoke 
an  Adminiftration,  ought  by  Pleading  to  fhew  the  Caufe, 
fothat  it  may  appear  to  the  Court  to  be  (granted)  with- 
out juft  Caufe.  And  Kelynge  and  Twyfden  held.  That 
the  Caufe  was  to  be  fhewn  by  the  Party  who  procured 
the  Revocation,  fo  that  it  may  appear  to  the  Court  to 
be  revoked  for  juft  Caufe.  But  they  both  (all)  agreed. 
That  it  might  be  revoked  for  juft  Caufe,  as  if  it  was 
unduly  granted  contrary  to  the  Statute  at  nrft,  or  if  the 
Adminiftrator  afterwards  becomes  difabled  by  Lunacy 
or  the  like.  But  it  was  adjourned,  and  fo  it  long  de-  judrmof* 
pcndcd;  but,  as  I  heard.  Judgment  was  afterwards 
given  for  the  Plaintiff,  becaufe  by  the  Appeal,  the  Sen- 
tence of  Revocation  was  fufpended. 

And 
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And  Note,  Juftice  JVyndham  faid,  That  the  Roll 
cited,  whereon  C(?i^  grounded  his  Opinion  in  Henjid% 
Cafe»  is  7  i/.  3.  where  a  Writ  was  direfled  to  the  Sheriff 
to  feifc  the  Goods  of  an  Inteflate  into  the  King's  Hands, 
whereupon  he  collected.  That  Adminiftiation  belonged 
to  the  King.  But  (fays  he^  That  was  only  a  Preroga- 
tive Writ  to  feife  the  Goods  of  an  Inteflate,  who  was 
indebted  to  the  King,  to  the  Intent  the  King  (hould  be 
♦  P.  159  fatisfied  his  '^  Debt  before  others,  as  the  Law  is  at  this 
Day :  But  Note  alfo,  That  Lyndewode  acknowledges  the 
granting  of  Adminiftrations  did  not  belong  to  the  Or- 
dinary of  Right,  but  that  he  only  had  it  by  the  Concef- 
fion  of  Princes.  See  the  Cafe  of  Offiy  and  Bejl,  here- 
after,/»fl^.  i86,  187.  and  that  oi  Ravenfcroft  2,%2,\nfi  Ra- 
renJQvcjty  fag.  305.     Hill.  22  &  23  Car.  2.  B.  R. 


Poft,  186, 187. 
'oft,  2o5* 


A  Haheat  Gsr- 
p*s  by  Juftices 
•f  Peace,  to 
difcharge  one 
atrefted  in 
coming  to  the 
Seflk>As. 
S.  C  I  Sid.369. 
1  Kcb.  845* 
Hiym.  100. 


Clarke  againft  MoHneiix. 

CASE  againft  the  Sheriff,  for  an  Efcape  upon 
mefne  Proccfs :  The  Defendant  pleads  a  Habeas 
Corpus  by  the  Duke  of  Newcajlhy  and  other  Juflices  of 
the  Pcade,  at  the  Scffions  of  the  Peace,  to  bring  the 
Prifoner  before  them,  w^ho  for  that  the  Arreft  was 
made  on  the  Perfon  coming  to  the  Seffions,  difcharged 
him,  becaufe  he  ought  not  to  be  arieftcd  in  going  of 
returning,  ^c.  oh  which  the  Plaintiff  demurs ;  and 
JVyndham  and  Twyfdtn  inclined  the  Privilege  ought  to 
be  allowed,  or  die  the  King's  Bufinefs  would  remain 
undone.  But  by  Kelynge,  the  Juftices  of  Peace  cannot 
grant  a  Habeas  Corfus.    And  it  w-as  adjourned* 


l^xenlption  of 
Jury- Men  not 
to  be  allowed 
by  the  Sheriff's 
Return,  but  by 
the  Prayer  of 
the  Party. 
S.  C  Raym- 
ti3- 


The  King  againft  the  City  of  Canterbury^ 

INDICTMENT  for  a  Riot  there,  being  to  be  tried 
at  the  Bar,  and  the  Venire  returned,  on  the  Dijlrin- 
gas  the  Sheriff  returns  a  Grant  of  King  James  I.  That 
the  Citizens  fhould  not  be  returned  to  ferve  on  Juries 
out  of  the  City,  except  in  Cafes  of  Treafon.  And  it 
was  doubted  by  the  Court,  whether  fuch  a  Privilege 
could  come  (in  Debate)  on  the  Sheriff's  Return,  and  it 

fecmetl 
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feemed  pot ;  but  tliat  the  Party  when  he  comes  in  may 
cxcufe  himfelf  thereby.  30  yljf  i.  iS  H.  S>  5.  And 
yones  of  Counfel  with  the  City,  feemed  afterwards  to 
agree  thereto.  But  for  another  Caufe  the  Return  was 
clearly  infufEcient,  vh.  That  he  had  returned  the 
Panel  on  the  Vcnircy  whereby  he  admits  them  charge- 
able to  ferve ;  and  then  he  cannot  afterwards  return  a 
Difchargc  from  ferving  upon  the  Diftringas. 


♦  farl  of  Stamford  againft  Nedhatn. 


*  P.  160 


B 


Y   the  Court,    If  the 
upoii  an   Elegit^  returns 


Sheriff  on   an    Inquifition  ^  *P  -£'<?'>, 
the  Defendant  to  have  Jt'eryTart  U  S.' 


twenty  Acres  in  Dale^  and  twenty  Acres  in  Sale ;  and  b^  deUvered. 
delivers  the  twenty  Acres  in  Sale  for  the  Moiety  of  the  ^'  ^'  A^^«  56 
Whole,  all  i^void;  for  he  ought  to  deliver  a  Moiety" of  j  Kcb.^ljs. 
the  twenty  Acres  in  each  Vill ;  and  this  might  be  avoid- 
ed in  Evidence  in  Eje<Slment  brought  for  the  Lands. 


*  Termino  Pafchae, 

ANNO 
17  Car.  IL  in  Banco  Regis, 


♦P.l6i 


Swallow  againft  Bnberfon. 

DEBT  againft  an  Executor,  who  pleads  that.  J.  S. 
is  Co-executor  with  him^  not  named  in  the  Writ, 
Judgment  of  the  Writ,  but  do'es  not  aver  that  the  other 
Voju.  I.  M  had 


S.  C.  1  Sid.  24a.  I  Keb.  865.    Vide  poft,  181.  1199,  3oo    Cro.  El 
,*  Uv-  3;,  194-    1  3id.  33.    r  Chan,  Rep,  238. 


An  Executor 
pleads:  another 
Executor  not 
named,  not 
faying  that  he 
had  adminif- 
tcTcd. 
o^7»  541*  4  tcon.  19^ 
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m 

had  adminiAered ;  whereupon  the  Plaintiff  demurs,  and 
the  Plea  was  adjudged  ill.  For  although  when  an  Exe- 
cutor fues,  the  Defendant  may  plead  another  Executor 
not  named,  without  (hewing  that  the  other  hath  admi-* 
niftercd,  becaufe  he  cannot  know  whether  he  has  admi- 
niftered  or  not;  yet  when  an  Executor  is  fued,  if  he 
pleads  another  Executor  not  named,  he  ought  to  go 
further  and  fay.  That  he  has  adminiftered,  for  that  lies 
in  his  own  Conuzance. 


Ql^ick  againft  Coppletoth 


A  Promifc  in 
Confideration 
of  Forbear- 
ance,   by  one 
who  U  not  li- 
able. 

S.  C.  I  Sid. 
242- 1  Keb.886. 
Pod,  165. 


jfSSUMPSJT.  Whereas  the  Defendant's  late  Huf- 
-^^  band  was  indebted  to  the  J'laintiff,  and  fhe  about 
to  come  to  London,  and  being  in  fear  to  be  arrefted  by 
the  Plaintiff,  Ihe  promifed  him  in  Confidcration  that 
he  would  not  trouble  her,  and  would  forbear  till  Mi- 
chaelmasy  to  pay,  i^c.  After  Verdi6l  it  was  moved. 
That  fhe  not  being  fhewn  to  be  Executor  or  Adminif- 
trator,  her  Forbearance  was  not  any  Confidcration, 
which  was  agreed  by  the  Court :  But  the  fubfequent 
Vfoxc\^  forbear  till  Michaelmas y  aie  diftinft  and  general, 
not  only  to  forbear  her  but  all  others,  and  makes  a 
good  Confideration,  whether  fhe  be  liable  or  not  ;  and  * 
they  cited  Hn tot  ^nd  Hinton's  Cafe  adjudged,  Tliat  a 
*  P-  162  general  Forbearance  is  a  good  Confidcration,  *  whether 
the  Party  promifing  be  liable  dr  not.  But  Kdynge  at 
firft  doubted,  that  by  the  Copulative  Bt,  all  was  one 
Sentence  ;  and  that  it  was  not  only  to  trouble  her,  but 
alfo  to  forbear  her  till  Michaelmas  \  but  afterwards  he 
agreed  with  the  others  ;  and  Judgment  was  given  for 
the  Plaintiff.  And  Hyde  Chief  Juftice  held.  That  a 
Forbearance  to  fue  one  who  fears  to  b?  fued,  is  a  good 
Conf  deration ;  and  he  cited  a  Cafe  in  the  Common 
Pleas,  when  he  fate  there,  where  a  Woman  who  feared 
that  the  dead  Body  of  her  Son  would  be  arrefted  for 
Debt,  promifed  in  Confideratioti  of  Forbearance,  to 
pay;  and  it  was  adjudged  againft  her,  though  fhe 
was  n'ither  Executor  nor  Adminiftiator.  But  of  this 
the  other  Judges  here  dj^ubted. 


The 
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The  King  againft  Approved  Men  of  Guilford. 

A  Mandamus  to  reftore  an  Approved  Man,  they  re- 
turn certain  fcandalous  Words  fpoken  by  him  of 
another  Approved  Man,  for  which  being  fummoned  be- 
fore the  Mayor  and  Aldermen  in  their  Coun,  he  faid, 
that  he  would  juftify  it;  for  which  they  fufpendcd  him: 
It  was  objected,  That  the  Ri  turn  wajs  ill,  becaufe  not 
returned  any  Power  to  turn  out ;  and  by  the  Court,  it 
was  ill  if  they  had  turned  him  out,  but  here  he  is  only 
fuf[)ended  :  And  by  Hyde  Chief  Juftice,  and  Ktlynge,  a 
Mandamus  does  not  lie  for  i'ufpending,  for  the  Freehold 
ftil!  remains  in  him  :  But  Twyfden  with  his  whole  Force 
to  the  contrary  ;  For  a  Sufps'nlion  is  a  temporary  Amo- 
tion, and  perhaps  they  will  never  difcharge  the  Sufpeq- 
fic>n;  and  Wyndham  being  abfent  it  was  adjourned* 


5^ 

daMMi 


If  a  MaM^ 
lies  for 
one  fufpended 
from  hUOffice* 
S.  C.  I  Keb. 
868,  880. 
Raym.  isz*     y 
aKeb.  1. 
Vide  I  Sid.  14* 
%  Sid.  97. 
«Show.  $I7# 


M^lkinfon  againft  Boulton. 

IN  Trefpafs  and  Imprifonment,  the  Defendant  juftificd 
by  the  Cuftom  of  London y  That  the  Mayor  and  Al- 
dermen (liould  have  the  Cuftody  of  all  male  Orphans 
till  twenty-one,  and  of  Females  till  twenty-one  or  mar- 
ried, and  of  committing  them  to  Guardians;  and  any 
Perfon  taking  them  from  the  Guardian,  is  to  be  brought 
to  the  next  Court  and  to  be  imprifoned ;  and  that  the 
Plaintiff  took  fuch  an  one  an  Orphan,  out  of  the 
Guardiahfhipof  fuch  an  one,  and  was  (thereon)  brought 
to  the  next  Court  and  committed  in  Prifon  to  the  De- 
fendant. Whereupon  the  Plaintiff  demurs  ;  and  it  was 
obje6ted  by  Williams^  That  the  Plea  was  not  good  to 
take  a  Man  without  Notice  of  his  Crime,  and  to  bring 
bim  to  the  ♦  Court  to  be  immediately  committed  ;  that 
he  ought  to  hnve  Notice  for  what  Caufe  he  was  brought 
to  the  Court,  that  fo  he  might  be  prepared  to  anfwer. 
But  by  the  Court,  this  Pleading,  That  he  had  com- 
mittxl  the  Offence,  and  was  convifled  thereof  (is  fuf- 
ficient,)  and  the  Matter  is  Criminal,  for  which  every 
Juftice  of  Peace  may  commit,  idly.  It  was  faid  by  him. 
The  Cuftom  is  not  good  to  commit  without  Exception 
of  Peei-s.     But  by  the  Court,  a  Peer  is  not  privileged  in 

M  z  this 


Cuflom  foT  the 
Cuftody  of  the 
Orphans  of 
Loudm,  plead- 
ed. 

S.  C.  I  Sid.z5o. 
Raym.  ii6* 
I  Keb.  868, 
895. 

%  Danv.  312, 
B.3. 
Vide  %  Lev.3^ 


P.  163 


I  Sid.  ^50. 
Raym.  iitf. 
1  N|od.  8^ 
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this. Cafe,  for  in  Homine  re-plegiando  where  he  detains 
aShow.ziSto  the  Body,  he  fliall  be  committed,  t\  N.  -B.  68.  C  11 
^5*"  H.  4.  15.  b.  W  hcrefoie  Judgment  was  given  for  the  De- 

fendant. 


Amcots  againft  Atncots. 

dilatory  Plea  1^  RROR  of  a  J  udgmcnt  on  a  Fnrmedon  in  Remainder, 
tried  hy  Jury,  *-v  where  the  Tenant  pleads  Infancy,  and  that  the  Re- 
Jf  Pi'"<^™P*^'y-  mainderdcfcendcd  to  him,  and  prayed  his  Age.  The 
ii8.  **"'  Demandant  pleads.  That  the  Remainder  did  not  def- 
I  Sid.  152.  cend  to*  him,  lllue  joined,  and  found  for  the  Demandant 
iKcb.  869,  ^jjj  Judgment  final,  and  that  afligned  for  Error.  Ar- 
q.  z  Danv.  gu^d  ^y  Serjeant  Newdigate,  That  there  ought  to  be 
773-  H.  3.  K  Reffondeas  ouJUr-y  He  agreed,  T^iat  generally  on  an 
Iffue  upon  a  dilatory  Pica  Judgment  final  ought  to  be 
given,  but  that  Infants  were  not  to  be  within  this  Rule, 
and  he  cited  many  Authorities  of  the  Privileges  of  In- 
fants, but  none  that  came  up  to  this  Cafe.  To  wdiom 
Jones  anfwercd.  The  Law  is  general,  and  if  he  would 
have'  Infants  excepted,  he  fliould  fhew  a  Precedent 
thereof,  L.  5  K.  4.  90.     The  Law  is  gcneial  upon  any 


V.   ante    I4«. 


Iffue  joined.  But  fee  Fit2.  Iffue  14.  Age  22.  An  Iffue 
joined  on  Infancy  tiied  by  Infpcftlon,  and  a  Refpondeas 
ouJ}er\  but  in  all  Cafes  when  the  Iffue  is  upon  a  Dila- 
tory, and  triexl  fer  faisy  the  Judgment  is  peremptory, 
btherwife  it  is  in  all  Cafes,  where  it  is  tried  by  Demur- 
rer, except  it  be  in  one  only,  and  that  is  in  the  Cafe  of 
a  Demurrer  upon-  Evidence,  where  it  is  Peremptory, 
becaufe  no  Rejpondeas  oujier  can  be,  becaufe  the  Parties 
are  at  the  End  of  their  Pleading,  L.  5  E.  4.  139.  1  E. 
4.  10.  And  the  Reafons  why  Judgment  is  peremptory 
on  an  Iffue  tried  'per  Paisy  are,  for  that  the  Delay  is 
greater,  and  that  Iffues  of  Faft  lie  in  the  Cognizance  of 
the  Parties,  but  Iffues  of  Law  net.  And  the  whole 
Jllourt  were  of  Opinion,  That  the  Judgment  ought  to 
be  final,  and  affirmed  the  Judgment  in  C.  B.  except 
Caufe  fticwn,  i^c. 


Guillan 
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*  Guillan  againft  Gill. 

A  MAN  makes  two  Executors,  one  whereof  makes 
his  Executor  and  dies,  and  afterwards  the  fur- 
viving  Executor  dies  inteftate  ;  a  Legatee  fues  the  Exe- 
CHtor  of  the  Executor  who  firft  died,  in  the  Spliitual 
Court  for  his  Legacy,  who  pleads  this  Matter,  which 
Plea  they  refufed,  wherefore  he  prayed  a  Prohibition, 
and  it  was  denied  ;  for  tlic  Matter  is  Teftamentary. 
And  perhaps  the' Executor  of  the  Executor  has  all  the 
Goods  in  his  Hands,  and  is  Executor  of  his  own  Wrong, 
and  no  other  in  the  Cafe  to  be  fued  for  the  Recovery  of 
the  Legacy.  And  tho'  the  Survivor  fhall  have  all  by 
our  Law,  it  is  not  perhaps  fo  in  theirs,  and  the  Matter 
belongs  to  their  Law;  and  if  they  proceed  wrong,  he 
ought  to  appeal,  but  tluy-lliall  not  be  prohibited  by 
this  Court;  and  the  Prohibition  was  denied. 


*  P.  164 

Two  Execu- 
tors are,  the 
one  dies,  and 
then  the  o- 
ther ',   and  the 
Executor  of 
the   firil     was 
fued    in  the 
Si)iritualCourt 
for  a  Legacy.* 
No   Piohibi- 
tion   where 
they  proceed 
in  an  Ecdefl- 
aftical  Matter 
although  con- 
trary to  pur 
Law. 

S.   C.  Raynu 
123. 


Buckler  againft  Aiigil. 

ASSUMPSIT,  and  declares.  That  in  Confideration 
that  the  Plaintiff  would  furrender  a  Term,  the  De- 
fendant womW  i'^  z:///////^  to  fay  10/.  After  Verdi6l  for 
the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  That 
here  was  no  Promife,  and  then  Non  AJfumfJlt  was  no 
Iffue  to  be  tried;  and  fo  held  the  Court,  and  ftayed  the 
Judgment. 


Afu-npfit   that 
he  would  be 
willing  to  pay. 
S.  a  I  Sid.  246. 
I  Kcb.  878. 
Rayni.  123. 
V.Cro.K1.9i«- 
I  Salk.  27. 
Noy.  50. 
Doug.  658. 
aTerm.Kep.2S. 


The  King  againft  Worms. 

AN  Outlawry  in  Trefpafs  was  revcrfed,  for  that  it   Falfe  Latin, 
was  Utlegaf  for   Utla^af  eft\   and  another  was  re-  ^[^^^  show. 
verfcd   the  fame  Term,  between   the   Kin^  and  TUytevy 
and  alfo  another  between  the  King  and  Cowly  for  thev 
fame  Caufe. 


M  3 


Wirrml 
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♦  P.  l6'5  *  Wirrall  agaiaft  Brand. 

TwoExccu-  ^S^CrMPSiTagainft  two  Executors  on  the  Promifc 
^>5?ind  ^f  a  Teftator;  Iffue  iV^o;!  AJfum^t,  one  Executor 
one  dies'  the  di^s,  which  is  fuggefted  on  the  Roll,  and  the  Trial  had 
Writ  flull  a-  againft  the  other,  and  VerdiJl  for  the  Plaintiff.  And 
sf  c*.  I  Sid.  *'  ^'^^  moved  by  Jones  in  Arreft  of  Judgment,  That 
-»59«  the  Bill  was  abated  by  the  Death  of  the  one  in  Cafes  of 

f  KdS'  '^6*  Contract,  but  otherwife  in  Cafes  of  Trcfpafs,  as  50  E. 
V.  %i^.  %%.  3-  7'  4^^  ^'  3-  2.6  i.  Fitz.  Brief.  263,  344  ^  Pldwd.  Com. 
186.  i.  In  Cafe  of  Executors  fued  on  a  Contrail,  the 
h^friere  Death  of  one  abates  the  Writ.  But  of  this,  in  Cafe  of 
^^'^''^^).^^^' Executors,  the  Court  at  firA  doubted  ;  but  at  another 
are  DeJfnJ.itn.  y>3iy  having  fceu  the  Cafc  in  Plowd\  186.  If'oodward 
q.  Stat.  ZfcQ  againft  Davisy  which  is  dircflly  in  Point,  they  refolved, 
W.  3.  c.  10.      'YhKt  the  Writ  abated  and  ftaid  the  Judgment. 


Hunt  agaiaft  Swain. 

Connderation  ^55 Z7MP5Jr  againft  the  Heir  on  a  Promife,  in  Con- 
to  forbear  one  ^  i-  .         '       ,       ®      1 J  i"     i_  1  •        Ml     7i>f  »     I 
not  chargeable        iuleration  he  would  torbear  him  till    Mtchatlmas  to 

in  Affumpftt,  pay,  8ff.     After  Verdict,  Judgment  was  ftaid,  becaufo 

TheVwirT^of  ""i  ^'  ^^^^  "^'  appear,  That  the  Anceftor  obliged  himfclf 

Confideration  and   his  Hcirs,  and  the  Confideration  is  not  to  forbear 

to  forbear 4n  generally,  but  to  forbear  him  wlio  does  not   appear  to 

l^'c.'^Vsid.  be  chargeable;    and   afterward  the  PlaintilT  perceiving 

^48.  the  judnment  of  the  whole  Court  againft  him',  prayed 

'^^y'JJ*  ^27.  a  Nil  Capiat  -per  Billamy  with  Intent   to   begin  de  Novo. 

I  Danv.  57'  And  Notfy  the  Cafe  of  the  Lord  St.  Paul  was  cited  to  be 

V.  z  Saund.  adjudged  contrary  in  the  late  Times;   but   to   that  the 

i^*  Couit  gave  no  regard,  and  T't6^v/i/d'«,  who  was  of  Coun- 

i  Sid.  31.    *  fd  in  that  Caufe,  faid.  That  it  was  then  taken  to  be  a 

ante  i6i.  hard  Cafe. 


PricharJ^s  Cafe. 

By  Proroga-  /^N  an  fJabeas  Corpus  for  bringing  him  Kither,  it  wa> 
pSianic^t\u  ^^  returned,  That  he  was  taken  by  an  On!er  of  the 
their  Orders  Houfe  of  Peers  for  a  Contempt;  and  the  Houfc  of  Peers 
aredctcrmin-  being 

A  a  I  Sid.  H4S*  Raym*  12a    \  Kcb.  88;. 
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being  prorogued,  it  was  held  by  the  Court,  That  their 
Orders  are  all  at  an  End,  and  every  Thing  elf e  before 
them,  except  Writs  of  Error  and  Scire  Facias  there- 
upon. 


♦  Anonymus. 

ASSUMPSIT \n  Confideration  the  Plaintiff  would  de- 
liver  to  J.  5.  ten  C^uarteis  of  Malt,  to  pay  him  for 
it  on  Requeft,  if  J*  S.  did  not  do  it;  and  fays.  That 
he  delivered  it,  aftd  tha:t  ^.  S.  had  not  paid,  and  that 
fuch  a  Day  he  requefted  the  Defendant,  and  that  he  had 
not  paid  :  And  at  a  Trial  in  Middkfex  before  Twyfden 
and  Wyndhaniy  th«  Defendant  would  put  the  Plaintiff 
to  prove  the  Requeft,  but  the  Judges  would  not  permit 
it,  for  the  Requeft  was  traveifable,  and  not  being  tra- 
verfed,  is  admitted,  and  (fo)  the  Iflue  arifes  folely  on 
the  Ajfumffity  the  Defendant  having  pleaded  Non  Af- 
fumfjit. 

Note,  Towards  the  End  of  this  Term,  Hyde,  the  Chief 
Juftice,  died  fuddenly  at  his  Chambers  in  SerjeantS'Inn} 
in  whofe  Place  Kelynge  was  (afterwards)  made  Chief 
Juftice,  but  not  till  Michaflmas  Term  following  at  Ox^ 
fordy  the  Term  being  kept  there  becaufe  of  the  Plague 
at  London* 
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Ppy  againft  Thomaftus. 

IN  Ejcflmcnt,  upon  Not  guilty  and  a  Special  Verdi6^ 
the  Cafe  was.  That  one  Roufe  feifed  of  Lands  in  Fee, 
made  a  Leafe  for  Ninety-nine  Years,  if  three  Perfons 
or  either  of  them  fo  long  lived  ;  and  afterwards  Roufe 
leyfcd  a  Fine  of  them  to  the  Ufe  of  A.  for  Life,  the 
Remainder  to  B.  for  Life  ;  the  Remainder  to  C.  in  Tail. 
Provided,  That  each  of  them  might  fucceffively  make 
Leafes  for"  Ninety-nine  Years,  or  thl'ee  Lives  in  Poffef- 
fion,  or  for  two  Lives  in  Pofleflion,  and  one  in  Rcver- 
fion  ;  or  for  one  Life  in  PofTcflion  and  two  in  Revcrfion : 
And  that  during  the  firft  Term  A.  made  a  Leafe  for  Life 
to  the  Defendant,  and  that  afterwards  A,  B.  and  C  le- 
vied a  Fine  to  the  Leffor  of  the  Plaintiff;  and  the  firft 
Leafe  being  determined,  the  Defendant  enters  as  upon 
the  fecond  Leafe,  and  the  Conufee  of  the  Fine  entered, 
and  let  the  fame  to  the  Plaintiff.  And  two  C^ueftions 
were  made.  Firjl,  If  the  fecond  Leafe  (A.  and  B.  being 
dead)  being  now  leafed  by  Tenant  in  Tail,  be  puifuant 
to  the  Power  ?  Secondly,  If  not,  then,  whether  the 
Conuzee  of  the  Firie  may  avoid  it  as  the  Iffue  in  Tail 
might  have  done  ?  And  it  was  argued  for  tlie  Plaintiff, 
Thtit  the  Leafe  was  not  purfuant  to  the  Power,  for  that 
was  to  make  Leafes  in  Poffeffion,  and  the  Pofleffion  was 
demifed  before  by  the  firft  Leafe,  and  fo  it  is  only  a 
L^afc  in  Revcrfion;  and  Theco(iih  and  Hawkins's  Cafe  in 

iCro. 
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t  Cro.  was  cited  in  Point:  And  as  to  the  fecond  Point, 
That  the  Conuzee  may  avoid  the  Leafe  as  the  Iffae  in 
Tail  might  have  done ;  and  a  Difference  was  taken, 
where  Tenant  in  Tail  did  *  an  Aft  which  might  be  to  ^'  ^^8 
the  Advantage  of  the  Iffue,  that  is  not  void,  but  only 
voidable;  but  where  the  Aft  cannot  be  of  Advantage  to 
the  liTue ;  as  if  he  grants  a  Rent,  or  makes  a  Leafe  with- 
out rendering  any  Rent,  it  is  void,  Plowd,  436.  12  i/.  8. 
8.  and  then  without  doubt  it  fhall  not  bind  the  Conufee, 
it  being  void  in  itfelf.  And  if  it  be  not  void,  but  only 
voidable,  yet  the  Conuzee  may  avoid  it,  as.  the  Iffue 
might  have  done,  Co.  Litt.  46.  Howd.  437.  But  for 
the  Defendant  it  was  faid.  If  the  Settlement  had  been  of 
Lands  in  Poffeifion,  then  without  Doubt  the  Power 
could  not  extend  to  make  a  Leafe  in  Reverfion;  but  the 
Settlement  being  of  a  Reveifion,  the  Power  ought  to 
be  taken,  to  make  Leafes  in  Poffeffion  in  frafenti  of  the 
Reverfion ;  for  it  cannot  be  fuppofed,  that  a  Tenant  for 
Life  fhould  expeft  to  make  a  Leafe  for  Life  after  three 
Lives  ended,  who  would  probably  furviye  him  :  And 
as  to  the  fecond,  the  Leafe  is  not  void,  but  voidable  by 
the  Iffu«,  by  Virtue  of  the  Statute  De  donis,  which  ex- 
tends only  in  privity  to  the  Ilfue.  Flozvd.  424;  Co.  Lift. 
46.  b.  and  Kelynge  inclined.  That  this  Leafe  was  with- 
in the  Power,  for  the  Settlement  being  only  of  the  Re- 
verfion, a  prcfcnt  Leafe  of  the  Reverfion  is  within  the 
fame;  and  he  held,  Tiiat  if  it  were  not  within  the 
Power,  That  yet  it  was  not  a  void,, but  a  voidable 
Leafe,  and  that  the  Conuzee  may  notwithftaftding  avoid 
it  as  the  Iffue  in  Tail  might.  IVyndham  and  Twyfden 
•held.  That  the  Settlement  being  of  a  Reverfion,  if  the 
Words^  of  the  Pow  cr  had  been  general  to  make  Leafes, 
a  Leafe  of  the  Reverfion,  or  a  Leafe  in  Reverfion  had 
been  within  it :  But  tJie  Power  here  being  expiefsly  to 
make  Leafes  in  Poffellion,  this  Leafe  in  Reveifion  is  not 
within  it ;  ^nd  they  held  it  not  void  but  voidable.  And 
Twyfden  held.  That  the  Conuzee  could  not  avoid  it. 
But  tVyndham  held.  That  the  Conuzee  might  avoid 
it  as  the  Iffue  could  :  And  they  both  obfevved  the  Par- 
ticulars of  the  Power  to  make  Leafes  for  two  Lives  in 
Poffeffion  and  one  in  Reverfion,  or  one  in  Poffeffion  and 
two  in  Reveifion  ;  fo  that  it  appeared  the  whole  Scope 
and  Intent  was  not  to  have  an  EAatc  above  three  Lives 
in  being  at  one  Time.     But  it  was  adjourned. 

John/on 
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ho.  Infant,  /^  A  S  E,  for  that  the  Defendant  being  an  Infant, 
*;.u  cnargc-  \^  affirmed  himfelf  to  be  of  full  Age,  and  by  Means 
AJiontbia  thereof  the  Plaintiff  lent  him  looA  and  fo  he  had 
ii.':c  Aftirma-  chea'ted  the  Plaintiff  by  this  falfe  Affirmation  :  After 
ti'^n, \v]i<»e-  Verdift  for  the  Plaintiff  on  Not  guilty,  and  loo/- 
cHwX^  ^"  Damages,  'twas  moved  in  Arreft  of  Judv^mcnt  that  the 
j^\v':.  iSiJ.  Aflion  would  not  lie  for  this  Talfc  Affirmation;  but 
^"k  b  ^^^^  Plaintiff  ought  to  have  informed  Jiimfclf  by  others, 

iiS-^  '  •  '  *"^  cited  Grove  and  NevilVs  Cafe,  to  be  adjudged  in 
c  i>-nv.  770.  this  Court  in  E'ajhr  Term  16  Car.  2.  Rot,  400.  where 
\  'l''^ante86  *^  ^^^^  againft  an  Infant  for  felling  a  falfe  Jewel, 
'j4.Viz9,  »3o.  affirming  it  to  be  a  true  one,  *twas  adjudged  the  A6lion 
I  -:d.  ii9,  did  not  lie  :  To  v  hich  'twas  anfwercd.  That  this  is 
*^  a  Trcfpafs  on  the  Cafe,  and   an   Infant  is  chargeable 

for  Tre'fpaffcs,  though  not  for  Contrafts.  Kelynge  and 
IVyndham  held,  That  the  Aftion  did  not  lie>  becaufc 
the  Affirmation  being  by  an  Infant  was  void;  and  it  is 
not  like  to  Trefpafj,  Felony,  ^c.  for  there  is  a  Faft 
done.  Twyfden  doubted,  for  that  Infants  are  charge- 
able for  Trefpafles,  Dyer  105.  and  fo  if  he  cheat  with 
falfe  Dice,  £sfc.     But  'twas  adjourned. 

But  fee  1  Kih,  905,913.  Judgment  arreftcd. 


Loe   againft  Bordmore. 

<'ir<?  does  not     ^^  A  S  E  foT   falfly  and  malicioufly  indicting  one  of 

■*^'^in*"f^"    V-J  21   Refcue,  where  he  acknowledged   he   was  not 

Rjrcue.  prefent  at  the  Refcue:  After  VerdicHbr  the  Plaintiff 

S.  c.  1  Sid.        *twas  moved  in  Arreft  of  Judgment  that  the  Aflion  did 

lib.  881         ^^*  ^^^  ^^^  i\xzh  an  Indictment  which  does  not  found  in 

n.\S'  *        Scandal,  but   only   in  Trcfpafs;   and   if   it   fhould,  it 

K^yiu.  i35«       would  be  too  great   a  Difcouragement   to  Perfons  to 

profecute    for   the   King;    but  where   the  hidiflment 

founds  in  Scandal,  as  Felony,  £^c.  there  it  would  lie: 

And    Wyndham    and    Tzvyjden  Jufticcs,  being  only    in 

Court  held.  That  the  Action  did   not  lie,  and  liay'd 

the 
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the    Judgment.     But    Twyfden    faid.     That     if   the  j  ^^ly^^  ^^^  ^^^ 

Aflion  had  been  laid   more  fpecially,  viz    That  the  t  Mod.  306. 

Defendant  knowipg  it  to  be  falfe,  did  it  purpofely  to  5  Mod.  349. 

-vex  him  and  to  draw  him  into  Trouble,  and  to  caufe  5  j^iod.  30,  90, 

him  to  expend  his  Money,  perhaps  the  Aftion  had  been  169,  &c. 
maintainable.        -                                       .                     '  , 


Jernmot  againft  Cooly. 
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EJECTMENT,  and  on  Not  guilty  a  Special  Verdift  A  Rent  grant- 
was.  That  Drake  feized  of  Lands  in  Fee  granted  *^  JI*/p*^'   -r 
a  Rent  to  Bavy  i^  Fee,  with  Condition,  That  if  the  that  ihc 
Rent  be  arrear  by  twenty  Days  after  any  Day  of  Pay-  Grantee  may 
ment,  he  or  his  Heirs  might  enter  and  take  the  Profits  J]^^,J'tiuV*'- 
till  he  be  thereof  fatisfied ;  The  jRent  being  arrear,  he  fiedouiofthe 
enters    and    demifes    to    the-  Plaintiff,    and    the  fole  Profits,  he 
qucftion  was.  Whether  by   the  Entry  he  had  gained  "^1-^1^],^  ' 
fuch  an  Eftate  as  thereof  he  might  make  a  Leafe  ?  And  xiiie  in  an 
the  Cafe  was  argued   at  the  Bar  three  Times,  viz.  this  Kjeamcnt.    . 
Term  by   Jones  for  the  Plaintiff,  and    7'^wrj/nr  for  the  f.^/x^gy""* 
,  Defendant;  and    afterwards  in   EaJ}er  Term  18  Car.  %.    j  bid.  ^23, 
Nudi^ate  for  the  Plaintiff,, and  North  for  the  Defendant  a64,  344- 
{For  in    Michaelmas  and    Hillary   Terr,  s,    not  hi  ^  of  \^^^'^;^^^^^^ 
Moment   was  done  be  caufe  of  the   Plague)  And  in  Trinity  915. 
19  Car.  z.  by //wrA  the  King's   Solicitor  for  the  Plain-  aKeb.20,184, 
tiff,  and   Mayuard  (or  the  Defendant:  And  at   length   l^^'J^^^^^ 
the   whole   Court,    viz.  Moreton^   Wyndhaniy  Twyjden   17a. 
and  Kelyngi  then  Chief  Juflice,  delivered  their  Opi-  4  ^ac.  Abr. 
tiions  feriatim  for  the  Plaintiff.     The  Objection  for  the  landers  on 
Defendant  was.  That  the  LeiTor  by  the  Entry  gained   Ufcsand 
only  an  Effate  at  Will,  and  fo  could  not  make  a  Lcale  TrulU.    29a- 
for  Yeai-s,  and  it  could  not  be  a  Freehold  for  want  of 
Livery,  nor   a   Term   for  Years,  for  it  is   not  for  any. 
Term  certain.     And  in  an  inccrtain  Jntereft  of  Conti- 
nuance whereof  Leafes  may  be  made,  as  the  Cafe  of 
an  Elegity  or  by  Will    for  Payment   of  Debts;  but  not 
by  Conveyances  bit  ween  the  Parties;  and  that  it  was 
neither  a  Freehold  nor  a  Chattel,  but  a  mcer  Tenancy 
at  Will,  and  fo  determined  by  the  Entry  of  the  Defen- 
dant, were  cited  37  H.  6.  z6.   and   a  Co.  30.  as  a  Cafe 
in  Point.    See   Bro.  Leafes^  67.     8  Cc?.  96-     i  Infi.  1^1 
i.     Flo.  Com.  524.     Fitz.*Bdrr.   80.  done  200.     But  for 
the  Plaintiff  it   was  argued.  That  it  iS  not  mateiial 
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uhatEftate  it  is,  for  it  is  an  Intereft  in  the  Land  de- 
pending on  the  Grant  of  the  Rent  that  makes  it  good 
and  'twas  likened  to  Litt.  Se^.  327.  A   Feoflfment  ren- 
dering Rent,  with   Condition   on  Non-payment   to  te- 
.  enter  and  retain   till  fatisfied  is  a  good  Grant  by  Intent 
•P.  171     of  the   Parties;  and   yet  there   is   no  *  Livery  by  tTic 
Feoffee  to  reconvey  the  Land,  nor  no  exprefs  Grant, 
but  only  a  Gondition  to  re-enter  till  he  be  fatisfied,  and 
^  Cro.  510.  Haver  gill  and  Hayes's  Cafe,  a  Rent  granted 
with  Claufe  of  Diftrefs,  and  a  Fine  levied   to  the  Ufe, 
A  .       That  if  it  were  Arrear,  the  Grantee  fhould  enter  and 

retain  till  he  be  fatisfied,  but  this  was  by  way  of  Ufe: 
And  Trin,  14  Car.  2.  in  the  Common  Pleas,  Edgar  and 
Molinsy  a  Rent  was  granted  with  Condition  of  Entry 
upon  Non-payment,  and  to  retain  till  fatisfied  as  here; 
and  in  Ejeftment  on  a  Special(Vcrdi<3,  adjudged.  That 
a  Leafe  made  by  the  Party  after- Entry,  was  good.  But 
th^  CounfeJ  for  the  Defendant  faid.  That  the  Cafe  of 
Mdgar  and  Molins  was  between  Father  and  Son,  and  it 
might  be  good  by  way  of  Ufe.  But  the  Plaintiff's 
Counfel  faid.  That  Bridgman,  Chief  Juflice,  and  the 
M'hole  Court,  except  Browne,  confidered  it  only  as  a 
Grant,  and  that  it  was  as  good  in  a  Grant  as  in  the 
Limitation  of  an  Ufe.  And  in  Michaelmas  the  19  Car. 
2.  the  Court  delivered  their  Opinions.  Moreton  held. 
That  by  the  Entry  the  Grantee  gained  an  Inheritance, 
which  defcended  to  4iis  Heir,  and  that  a  Man  might 
grant  an  Inheritance  (of  an  Intereft)  in  the  Land  ^^•ith- 
ont  Livery;  as  vejluram  ternp,  17  E,  2.  6  Hutt.  44. 
Fiiz.  Precipe  55.  and  Wyndham  faid.  So  he  may  grant 
the  Trees>  which  are  an  Inheritance  (or  inherent)  in  the 
Land.  But  by  Kelynge,  Twrfden,  ^nd  JVyndham,  the 
Power  of  Entry  is  an  Inheritance,  and  defcends  with 
the  Rent  to  the  Heir ;  but  when  Entry  is  made,  it  is 
tlicn  no  /more  than  a  Chattel-Intereft  in  the  Land^ 
which  flial'l  go  with  the  Arrears  to  the  Executors.  And 
Twvfden  faid.  That  if  it  was  not  for  the  Words,  And 
to  retain  till  h^  be  fatisfied  out  of  the  Profits ,  it  would  liavc 
been  an  Inheritance  in  the  Land  tcf  remain  in  the  Heir 
as  a  Penalty,  but  by  reafon  of  thofe  Words  it  is  only 
a  Chattel,  and  fliall  go  to  the  Executors,  who  are  the 
.  Perfons  that  are  to  be  fatisfied  of  thefe  Arrears  :  And 
ihoy   all  agreed,  That  Haver gi  11- Q,nd  Hayes's  Cafe,  and 

Edgar 
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Edgar  and  Molinss  Cafe  cited  by  the  Plaintiff,  did  rule 
this.Cafe  in  Point.  AncJ  all  the  three  J  unices  held. 
That  aft,c»*  Entry  they  coald  not  cut  Trees  or  commit 
Walk,  but  only  take  the  ordinary  Profits, 


*  Newton  againft  Shafio. 

IN  Ejeftment  on  Not  guilty,  a  fpecial  Verdict  found 
the  Lands  to  be  cuftomary,  and  held  of  the  Honour 
of  Tinmouth;  and  that  the  Cuftom  of  the  Manor  was. 
That  if  the  Father  died,  leaving  no  Son  but  two  or 
more  Daughters,  that  the  elder  Daughter  fhould  have 
it  only  for  her  Life,  and  that  after  her  Death  it  fhould 
defccnd  to  the  next  Heir  Male,  who  coald  derive  thro' 
Males;  and  for  Default  of  fuch  it  fliould  efchcat  to 
the  Lord;  and  another  Cuftom,  That  if  the  Tenant 
died  leaving  a  Wife,  that  fhe  fhould  have  it  for  her 
Life,  and  that  the  Tenant  here  left  a  Wife  and  two 
Daughters,  but  no  Son  ;  and  that  the  Wife  entered, 
and  the  elder  Daughter  died  in  the  Wife's  Life;  and 
that  afterwards  the  Mother  died,  ^nd  that  there  was 
not  any  Heir  Male  deriving  thio'  Males  :  And  that  the 
Lord  entered  as  in  his  Efcheat,  on  whom  the  fecond 
Daughter  entered,  and  leafed  to  the  Plaintiff.  And  the 
Cafe  was  argiicd  at  Bar  this  Term^  and  two  Queftions 
weie  made,  ijl.  Whether  the  Cuftom  were  good  ?  zdly. 
If  the  fecond  Daughter  not  being  the  eldeft  Daughter 
at  the  Time  of  her  Father's  Death,  could  have  the 
Lands  within  the  Cuftom,  altho'  flie  was  the  onjy 
Daughter  at  the  Time  of  her  Mother's  Death? 
And  'twas  objected.  That  the  Cuftom  was  vain  and 
unreafonable,  to  difinherit  the  Heirs  for  want  of  Heirs 
Males,  claiming  by  Males;  and  they  cited  the  Cuftom 
of  Taniftiy.  But  on  the  other  Side  'twas  faid.  That 
all  Cuftoms  deviate  from  the  Common  Law,  and  fuch 
a  Cuftom  might  be  good  in  thofe  Northern  Parts,  to 
have  Males  Owners  of  Land,  in  refpcft  of  the  Neigh- 
bourhood to  Scotland:  And  they  cited  the  Cuftom  of 
Taunton-Dcart^  That  if  the  Hulband  died  feifed  in  Fee, 

his 


♦  P.  172 


A  Cuflom 
that  if  the 
Father  dies* 
leaving  no 
Sons,  biit  two 
Daugt\tcr?, 
the  eidcll 
fhould  Jiave 
the  FlUtc  for 
her  Life.  &c, 
and  that  tne 
Wife  fhouid 
have  it  for 
Life,  a  Man 
dies,  leaving 
a  "Wife  and 
two  Daughters, 
the  elder  dies 
in  her  Mo- 
ther's Life, 
the  fecond     / 
Daughter 
ihall  have  the 
EOate  for  her 
Life. 

S.  C.  I  Sid. 
267. 

1  Keb.  925- 

^  Keb.  i^i.&c* 

2  Dinv.  550. 

pl-3- 

A',  port.  293. 
I  Koll.  ab. 
5zt.  p}.  12, 
6^:3.  A.  I,  2,3. 

1  Mod.  io«. 

2  Sid.  61. 
S'vle  145,  U^. 
Grdb.  265.26d, 
Co.  Lit.  140, 
no. 

4  Leon.  242. 
Cro.  Jac.  4JI. 
I  Salk.  24S- 
6  Mod.  izo. 


Trin.  17  Car.  II.  in  B.  /?. 

Poft  293.  his  Wife  fliould  have  the  Inheritance,  and  might  fell 

^Com^i)'.      ^''     ^"^^  '^  ^^   married  a  fecond  Husband,  he  fhould 
608.  Ld.  have  the  Inheritance.     But  it   was   faid  at   the   Bar, 

Raytn.  10:4.  That  that  had  been  reputed  to  the  Cuftom,  hut  was 
^^^j3>^^ecre  never  adjudged  and  allowed.  And  afterwards  in  Hillary 
Term,  i8£^  \gCar.  2.  Kelynge,  Chief  JufHce,  briefly 
delivered  the  Opinion  of  the  Court,  That  the  Cuftom 
was  good,  and  that  the  fecond  Daughter  fliould  have 
the  Land  for  her  Life  within  the  Cudom,  for  altho' 
(he  was  not  the  elder  Daughter  at  the  Death  of  the  Fa- 
ther, yet  flie  was  fo  at  the  Time  of  the  Mother's 
•  p,  i^jx  Death,  and  her  Etiate  made  a  Continuance  of  the  *  Huf- 
liand's  Eftate  'till  her  ?]>eath,  as  in  the  Cafe  of  F^ee- 
bench  :  And  they  gave  Judgment  for  the  PiaintilT,  being 
the  Leffee  of  the  fecond  Daughter. 


Bay/y  againft  Bunning. 


Officer   cxe« 
cutes  a   Writ 
on  the    Goals 
of  one  who 
before  that 
was  a  Bank- 
rupt. 
S.  C   I  Sid. 

173.  171- 
I  Keb.  638, 

930.   93*- 
a  Keb.  3z. 
V.  ante  95. 
Bankrupt. 


Whether 
Ooodi  are 
bound 'by  the 
Telle  of  a 
Writ  dated 
before  the 
Bankruptcy, 
but  in  Truth 
fued  after. 
V.  2  SiJ.  126. 
V.  2,  Show. 


JN  Trover,  on  not  guilty,  a  Special  Vcrdift  found. 
That  J.  S.  did  an  Act  of  Bankrupcy  the  fixth  of 
7«;if  ;  jf.  D.  fued  a  Fieri  facias^  tefted  the  4th  of  JunCy 
but  really  fued  out  the  i  ith  of  June  ;  and  by  Virtue 
thereof,  the.  Defendant,  being  a  Bailitf,  took  the 
Goods,  and  afterwards  a  Commiffion  of  Bankrupcy 
was  fued,  and  the  Goo'ls  were  afligned  by  the  Comniif- 
fioners  to  the  Plaintiff:  And  if  the  taking  by  the 
Defendant  w^s  lawful,  they  find  for  the  Defendant, 
and  if  not,  for  the  Plaintifl'.  And  two  Points  were 
argued,  ijl*  That  the  Goods  were  bound  and  fubje6l 
to  the  Commiffion  by  the  A61  done,  for  the  Statute  fub- 
jecls  all  Goods  to  their  Difpofal,  whereof  no  Execution 
is  fued  and  executed  ;  and  here  the  AcSl  of  Bankrupcy 
was  done,  not  only  before  the  Execution  executed,  but 
even  before  the  fuing  of  the  Writ ;  and  altho*  by  Com- 
mon Law,  the  Goods  are  faid  to  be  bound  by  the  Tejle 
of  the  Writ,  yet  that  'tis  here  \t\  Cafe  of  a  Statute, 
which  gives  the  Difpofition  of  all  Goods,  whereof  no 
Execution  is  fued  and  executed  ;  ajUd  tho'  in  Fiftion  of 
Law,  the  Writ  is  fuppofed  to  be  fued  at  the  Time  it 
bears  Tejle  ;  yet  that  fhall  not  prevail  againft  an  Aft 
of  Parliament  ;  but  the  Word  fued  in  the  Aft  fliall  be 
underftood  aftnally  fued.     %dly.     The  fpecial  Conc\u- 

lion 


Trin.  17  Car.  11.  in  B.  2?.' 

fion  here   fhall   not   hurt   the   Plaintiff,  bat   he    (liall 
maintain  his  Action  (notwithftanding ;  )  for  be  it  fo, 
that  the  fir  ft  taking  by  the  BailitF-was  lawful,  in  rcfpe^ 
that  the  Writ  Ihall   be  fuppofed  fued  according  to   the 
TeftCy  which   was  before  the   A<3  of  Bankrupcy  done; 
yet  the  Execution  was  afterwards,  and   therefore  the'       ^ 
the  Taking  were  legal,   yet  the  Detainer  is  illegal  ;  and    . 
'tis  here  fuund,    1  hat  they  were  demanded  of  the  Bail-' 
iff  and   denied  to  be  delivered,   which   makes  the  Con- 
veifion  ;  and   Tiover  will   lie,  altho'  the  Party  came  ^ 

lawfully   to   the    Goods  at    firft,  if  he    detains  them  ^ ,  J^Jj.  ^^^ 
afterwards;  as  Mo.   103.  z   Cro.  244.  for  the  detaining  « "Mod.  255- 
of  a  Pawn,  and  i  Cro.  Chafman  aeainf^  Allen  for  Goods  5  !^^'  *' ^ 
agifted  ;  *  1  ©   3   Cro.  495.   E.  N.  B.    169.     Whereto  ♦   p    i*7« 
'twas  anfwcred  for  the  Defendant,  That   the   Tejle  of  6Mod.  tiz 
the  Writ  is  Matter  of  Record,  and  it  cannot  be  faid  2  show.  Cife 
to  be  fued   at  any  Time  after  the  Tr^^.     And   fuppofe*^75. 
it  might  be  faid   to  be  fued  after,  yet  the  Bailiff  fliall 
be  juHified  thereby,  for  he  could  not  know  what  Afts 
the  Bankrupt  had  done;  and  if  he  had   known   that,  v.  ante  9$. 
he  could   not  know,  whether  any  Commiflion  could  be 
fued  or  not;  and  it  is  not  arty   Return   for  the   Sheriff 
to  fay,  That  the  Party  is  a  Bankruf)t,  and    therefore 
he  is  to  be  juftified  by    the  Writ.   PVynaham  {2i\d,  That 
notwithftanding  the  fuing  of  the  Writ,  the  Goods  are 
fubjei^  to  the  Difpofal  of  the  Comni'ffioners.     But  he,  ' 

Twyfderiy  and  Kclynge^  all  agreed.  That  the  Iflue  is 
found  for  the  Defendant,  for  the  Taking  by  him  was 
lawful  by  virtue  of  the  Writ  ;  and  Twyfden  faid,  That 
the  Goods  were  bound  by  an  Acl  of  Bankruptcy  com- 
mitted, fo  that  a  Sale  in  Market  ovm  afterwards  fliall 
not  bind  the  Commiflloners  or  their  Altgneos.  Biit  he 
'faid.  That  whereas  our  Books  fay,  that  the  Goods 
are  bound  from  the  Tejle  of  the  Writ,  that  is  to  be 
intended,  when  the  Writ  is  fued  when  it  boars  Tefte^ 
and  not  if  it  be  fued  at  any  Time  afterwards  ;  and  by 
that  means  it  fhall  a(void  all  Sales  made  between  the 
I'ejle  and  the  Execution,  as  is  oltcn  done  at  the  End 
of  a  Vacation,  to  fue  out  a  W^  it  tcfted  the  Term  be- 
fore. And  afterwards  in  Eafer  Term,  18  Car,  2. 
Judgment  was  given  for  the  Defendant,  he  being  an 
Officer,  was  obliged  to  execute  the  Writ,  who  could 
not  knovi'  of  the  A6ls  of  Bankrupcy,  or  that  any  Corn- 
million  would  ever  be  fued. 

Traverfe 


Trhi.  17  Car.  ll.inB.  R. 


Arbitrators 
bctorc  their 
Time  expired, 
choofe  an  Um- 
pire, and  af- 
terward they 
th^mfclves 
^lake  an  A- 
ward.         0 
V.  Poft.  zSs, 

1  Mod.  275- 
Lutw.  539» 
541.  544' 

2  Saund*  129, 

133-   . 

Keif.  Lutw. 
167. 

*  P.   175 

1  Roll.  Ab. 
261,  %6s- 

2  Mod.  169. 
%  Jon.  167. 
1  Salk.  70,  72* 
Ld.  Raym.  187. 

See  hereafter 

fag'   285,  30Z. 

Vide  1  Danv. 

542* 

Vide  Copping 

fi5*  Harrierd's 

Cap.     Poft,  285.  puis 

302.    - 


Trawrfe  againft  Twijleion. 

DEBT  on  an  Obligation  conditioned  to  perform 
an  Award,  and  upon  Demurrer,  the  Cafe  was. 
That  they  fubmitted  to  the  Award  of  A.  and  JB.  fo 
that  they  made  their  Award  before  the  firft  of  May ; 
and  if  they  did  not  agree,  to  the  Umpirage  of  fuch  a 
one  as  they  fhould  deS,  fo  that  he  made  his  Umpirage 
before  the  faid  firft  of  May  :  The  Arbitrators  chofc 
an  Umpire  before  the  firft  of  May,  and  afterwards  the 
Arbitrators  themfelves  make  the  Award  in  Queftion  be- 
fdre  the  firft  of  May,  and  whether  this  was  good,  was 
the  Queftion  :  For  'twas  obje6ted,  That  by  their  choo- 
fing  of  an  Umpire  they  had  determined  their  Power, 
and  put  all  Mattl&rs  in  the  Power  of  the  Umpire. 
T«;//d^«,  Juftice,  inclined.  That  the  Award  was  *  good, 
and  cited  Bernard  and  Kirtg*s  Cafe,  Styk  306.  Int.  Pajih 
'17S1.  RoU  467.  in  this  Court  to  be  fo  adjudged  :  To 
which  Jones  of  Counfel  for'  the  Defendant  faid.  That 
this  Cafe  is  not  like  to  that,  becaufe  there  the  Arbi- 
trators and^  the  Umpire  were  both  elefted  by  the 
JParties;  but  here  the  Umpire  is  elefled  by  the  Arbi- 
trators, by  which  A61  they  themfelves  have  difmiffed 
themfelves  from  their  Authority.  And  Kelynge  and 
Twyfden  being  only  in  Court,  'tw^as  adjourned. 

Hill.  20.   &  21.    Donavan  &   Mafcal's    Caje.    Mich.  22*    Poft* 


IndiQment  at 
theSeflions, 
not  faying  the 
King's   Scf- 
fions,  quaihed. 
S.  C.  I  Vent. 

39-  ^ 

1  Sid. 
422. 


*47. 


The  King  againft   Dudeny. 

AN  Indictment  was  laid  to  be  taken  at  the  General 
Seflions  of  the  Peace  in  Londony  and  'twas  quafh- 


ed,  becaufe  not  faid 
the  Lord  the  King. 


at  the  Seflion  of  the  Peace  of 


Term. 


{   i;6   ) 
Term.   Sand-    Mich. 

ANNO 

17  Car.  IL  in  Banco  Regis. 


J^fEMORANDUM,  That  this  Term  was  adjourned  Adjounnntnt 
'  from  JVaJiminJler  to  Oxford^  bccauic  of  the  Plague  ^  ^^^'^^V^ 
nnz.  from  the  firft  Return  Day,  to  Odabis  Martini,  and  lull 


gue. 


fo  only  the  two  laft  returns  were  held;  and  a  Procla-  «•  c.iSid. 
mation  iffued,  appointing  all  Perfons  to  keep  their  V^^^  ^^  ^j.^ 
Days,  then  and  there;  and  one  Judge  of  each  Court  *  ^  P®  *  ' 
-  came  the  firft  Day  to  JVeJiminJier,  and  there  held  the 
Effoins  and  read  the  Writ  c^  Adjournment,  and  ad- 
journed the  Courts  to  Odiabis  Martini  at  Oxford;  and 
at  the  Effoin-Day  there,  they  only  held  the  Effoins,  and 
did  not  fit  in  open  Court  till  the  Sfuarto  die  foji :  And 
by  the  Proclamation  all  judicial  Hearings  in  the  Chan- 
cery, Exchequer  and  Dutchy,  and  all  Decrees  were 
ftayed  ;  and  in  the  King's  Bench,  Common  Pleas,  and 
Exchequer,  no  Trials  by  Jury,  or  Judgments  upon 
Special  Verdi6b  or  Demurrer,  were  to  be  given. 

0/ 

Abbot  againft  Weekly,  at  Oxjvrd. 

TRESPASS  for  breaking  his  Clofe;  The  Defendant  Prefcription 
prefcribes.  That  all  the  Inhabitants  of  the  Vill,  ^^  inhM- 
Time  out  of  Memory,  ^c.  had  ufed  to  dance  there  at  Tlno^^T^ 
all  Times  of  the  Year  at  their  free  Will,  for  their  Ground  at  lU 
Recreation,  and  fo  juftifics  to  dance  there :  Iffuc  was  Times  of  the 
Vol.  1.  •  N  on  ^•*"  < 


trin.  17  Carg  II.  in  B.  R. 


Vidcpoft,a5S» 
a68, 269. 

ibia. 

2  Shew.  9. 

I  Salk.  355* 

4  Com.  Dig* 

aM,47«« 

♦  P.  I77 
Ld.  Raym,405. 
a  Wilf.259- 
ft  Term  Rep. 
106. 


Verdia'againfl 
the  Plaintiff, 
and  he  moved 
in  A r reft  of 
Judgment* 


on  the  Prefcripti9n,  and  a  VcrdiA  for  the  Defendant, 
and  to  fave  his  Cofts  the  Plaintiff  moved  in  Arreft  of 
Judgment,  That  this  Prefcription  to  dance  in  the 
Freehold  of  another,  and  fpoil  his  Grafs,  was  void, 
cfpecially  as  it  is  laid,  viz.  at  all  Times  of  the  Year, 
and  not  at  feafonable  Times;  and  that  'twas  alfo  ill 
*  laid  in  the  Inhabitants,  who  although  they  may  pre- 
fcribe  in  Eafements,  as  6  Co.  Gaieward's  Cafe,  and  fome 
other  Books  arCj  yet  they  ought  to  be  Eafements  of 
Neceffity,  as  Ways  to*  a  Church,  &c.  and  not  for  Pica-* 
fure  ohly,  as  this  Cafe  is.  Secondly,  If  it  be  good,  it 
ought  to  have  been  laid  by  way  of  Cuftom  in  the  Town, 
and  not  by  Prefcription  in  the  Pcrfons ;  and  a  Cafe 
was  cited,  where  'twas  fo  adjudged  on  a  Demurrer : 
But  by  the  Coirfrt,  This  is  a  good  Cuftom,  and  it  is 
necelTary  for  Inhabitants  to  have  their  Recreation* 
And  as  to  the  fecond.  That  though  perhaps  it  had 
been  ill  on  a  Demurrer,  yet  Iffue  being  taken  thereon 
and  found  for  the  Defendant,  'tis  good ;  ^and  Judgment 
Ivas  given  for  the  Defendant. 


Executors 
bound  by  Co- 
venant of  Ap-* 
prcnticeOiip. 
"Vide  Strarige 
1266. 

Vide  Cro.  Car. 
187. 

Yelv.  X03. 
Jo. ^23. 
Style  3^^.  406. 
I  Sid.  332. 
a  Vent.  56, 
ail- 


Walker  agaiaft  Hull. 

COVENANT  againft  an  Executor,  on  the  Cove- 
nant of  the  Teftator  to  teach  an  Apprentice  his 
Trade  :  And  after  VerdiS  for  the  Plaintiff 'twas  moved 
in  Arreft  of  Judgment,  That*  this  Covenant  was  per- 
fbrtal  to  the  Teftator,  and  did  not  oblige  the  Execu- 
tors, but  only  obliyd  the  Mafter  during  his  Life  to 
teach  the  Apprentice:  But  by  the  Court,  It  obliged 
the  Executors  alfo ;  alid  they  ought  to  fee  the  Appren- 
tice taught  his  Trade,,  and  if  they  are  not  of  the  fame 
Trade,  they  ought  to  affign  him  to  another  who  is  of 
the  Trade,  fo  that  he  ma|  be  taught  according  to  the 
Covenant :  And  they  gave  Judgment  for  the  Plaintiff. 


Term. 


(     i7«    ) 

Term.    San6t.  Hill 

ANNO 

17  &  iSX^ar.  II.  in  Banco  Regis. 


JlfEMORANDZTMy  That  Hillary  Term  was  adjourn-  Adj< 
»  ed  from  Oxford  to  Wefiminjlery  and   from  thence  ^^^^ 


Adjournment 
'  the  Term, 

to  Windfor^  becaufe  of  the  Plague;   and  from  Win^or  where  Teftcd. 
it  was  adjourned   to  WefiminJUr  for  the  two  laft  Re-  s.  c.i  Sid  276. 
turns,  the  Sicknefs   being  decreafed  at  London :  And  ^*^^  **^  ^\ 
JVb/tf,  All  Bills  out  of  the  King's  Bench,   commonljr 
called  Bills  of  Middlefexy  were  direfted  to  the  Sheriff 
of  Oxford  xti^^A   of  MiddUfexi  and  ail  Procefs  bore 
Tefle  at  Oxford ;  although  that  at  the  End  of  Michael-- 
mas  Term  the  Writ  of  Adjournment  was  read  at  Oxford^ 
thereby  adjourning  the    Term   to   JV'eftminfleVy    from 
whence  it  was  adjourned  to  Windfori  yet  for  that  0^- 
ford  was  the  Place  where  the  Court  laft  fate,  the  iBills 
and  Writs  were  Tefted  there,  and  the  Bills  direftcd  to 
the  Sheriff  of  Oxjord. 

NotCy  Nothing  was  done  this  Term  worthy  to  be 
reported. 


N  a  Term. 


(     ^79 


Termino  Pafchae, 


ANNO 


18  Car.  II.  in  Banco  Regis. 


♦rcfcription 

io  piy  lefi 

than  A  Tenth 

Pirt  for 

Tithes  when 

good. 

S.  a  I  Sid. 

a  Keb.  %. 

1  Rol.  R.  419. 

V.  Cro.  Car. 

264.  339- 

1  Rol.  Ab.  635* 

pi.  4.  8. 

>4  0y.    I08. 

Hetl.  13,  14. 
1  Vent.  5. 
Pal.  s%y. 


Skeffpard  againft  Penrofe. 

PROHIBITION  for  ftaylnga  Suit  in  the  Ecclefi- 
aftical  Court  for  Tithes  of  Fifh  taken  in  the  Sea, 
and  for  Tithes  of  Gorn,  where  the  C(ueAion  was. 
Whether  the  Twentieth  Fifh  was  payable  in  Satisfac- 
tion of  all  Fifh  there  taken,  and  if  the  Twelfth  Sheaf 
was  payable  in  Satisfadion  of  all  Sheaf-Corn  ?  And 
by  the  Court,  Tithes  of  Fifh  are  not  due  without 
Cuftom,  and  therefore  a  CuAom  to  pay  lefs  than  a 
Tenth  Part  may  be  good ;  but  of  Corn  the  Tenth 
Fart  may  be  due  of  (Common)  Right,  and  therefoie 
a  CuAom  tp  pay  nothings  is  not  good  without  other 
Matter.  But  they  granted  the  Prohibition  as  to  the 
whole  Ni/tcauja,  with  Intent  to  hear  what  the  other 
Party  had  to  fay. 


John  Grobham  Hmj  againft  Norton. 


AJTumpftoTL  jjSSU'MPSIT  in  Confideration  the  Plaintiff  would 
a  ftmtmm  ait-'  permit  the  Defendant  to  enjoy  fuch  Lands,  to 
''«f^»  ""J^*  per-  pay  him  as  much  as  he  defcrved,  and  that  he  permit- 
wcijoy  Land.  *^  ^^^  ^^  ^^PJ  "  ^^^^^  Years,  and  that  it  was  worth 
S  c.  1  Sid.  '  lol 
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lo/.  per  Annum.    After  VcrdiS  for  the  Plaintiff,  'twas  %^t,  150. 
moved  in  Arreft  of  Judgment;  i.   That   it  docs  not  «Keb  8. 
appear  that  the  Plaintiff  had  ipy  Title  to  the  Land    J^f  X'  *^' 
2dly.  '  If  he  had  (Title)  that  Debt  lies  and  not  this  v.'z  Lev.  33. 
Aftion.      But  the  Court  held  the  contrary  in  both  S^^'i^®* 
Points,  and  gave  Judgment  for  the  Plaintiff.  1  uoafiw- 

I  Vent.  211, 
212.    Hob.  284.    Huti.  S5-    1  Roll.  7,  8,  9  22.    Ow»  42.   I  Cro.  343,  4i4»  SiS'  Cro. 
Jac.  390.     I  Wood.  Con-  272.    i  Tern.  Rep*  389. 


•  Roffi  againft  Ro/e,  •  P.  180 

A  PROHIBITION  was   prayed  to  flay  a  Suit  in  Rent  devifed 
the  Spiritual  Court  for  Rent  devis'd  out  of  a  out  of  a 
Term;  and  Rent  deyifed  put  of  Lands,  is  not  fuablc  ^u,™'*[/^" 
there.    Dyer    151.     b.   264.    2  Cro.    279.    fiob.    265.  spiritoaU  * 
Wyndham  faid.  That   the  Dtvife  of  the  Term  itfclf  Court, 
isfuable  there;  and  for  the  fame  Reafon  is  the  Rent  j'^'*^^* 
thereout.     K^ynge  and  Twyfden  doubted^  yet  did  not  »  Keb.  5. 
grant  a   Prohibition,    but   ruled   to    flay  Proceedings  3  B*c.  Abr. 
^-  till  the  other  Party  be  heard,  ^^' 

|;^.iuyra.w, 


BromwicVs   Cafe. 

TH  E  Lord   Morly  and  Bromwich  being  indiSed  A  Peer  found 
for  the  Mtirther  of  HaftingSy  the  Lord  Marly  was  JJin^a'^ghter 
tried  by  his    Peers  before   the  Lord  High  Steward,  without  reid? 
and  found  guilty  of  Man-flaughter,  and  was  difmiffed  '^^l- 
without  being  put  to  his  Book,  or  burnt  in  the  Hand,  ^'y^^'  ^    y 
according  to  the  Statute  of  i  E.  6.  c.  iz.     And  now  2Keb.  19. 
Bromwich  being  brought  to  his  Trial   at  the  Bar  of 
the  King's  Bench,  the  Indiftment  was  againft  the  Lord 
Aforly  for  the  killing  of  HaftingSy  and  agalnff  Brom- . 
wich  for   being  prefent,  aiding  and  affixing  ;  and  'twas 
proved  by  one  Witnefs,  That  the  Lord  Morly  killed 
HaJlingSy  but  that  at  the  fame  time  they  were  fighting, 
Bromwich  made  a   Thruft  SLlHaJlings,  and  thereupon  pepofitiona 
the  Lord  M(7r/y  clofed  with  him  and  killed  him  ;  and  ^fo^\hc 
the  Depofitions  of  two  other  Witneffes  taken  before  coroaer 
thf  Coroner,  which  wer<r  now  dead,  w^rc  read  to  the  ^?*^^ij¥ 

f*Dae  for*Evid(!tv<ic 
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^oftc»*»  Cr.  L. 

1  Hawk.  P*  C. 

^  Hall  p.  C. 

455. 

I  Cowper  830. 

Bull.  N.  p. 

24t> 


*P.    181 
What  Time 
will  make 
Murther. 


He  who  kills 
found  guilty 
of  Man- 
fla lighter,  yet 
the  Abetter 
h  guil'y  of 
Murther* 


fame  Effefl,  as  they  were  read  before  the  Lprde  on  the 
Trial  of  the,  Lord  Marly ,  by  the  Opinon  of  all  the 
Judges  of  England.  And  itwas  proved.  That  when  the 
Qjiarrel  was  in  the  Tavern,  the  Lord  Morly  faid,  If 
wejight  at  this  TimCy  I  Jhnil  have  the  D'tjadvanta^e  from 
the  heighth  of  the  Heels  of  my  ShoeSy  and  that  prefently 
afterwards  they  went  out  into  the  Fields,  and  Hajiings 
was  there  killed  ;  which  was  taken  by  the  Court  as  a 
clear  Evidence  of  their  Intention  to  fight  when  they 
went  out  of  the  Tavern;  and  the  Quarrel  being  only 
touching  Words,  and  they  fighting  within  a  little  Time 
after,  it  was  held  Murther  by  the  whole  Court:  For 
Words  cannot  be  *  any  Excufe  for  the  /killing  of  a 
Man,and  there  need  notbe  the  Timeof  a  Night  between 
the  Quarrel  and  the  Fighting  to  make  it  Murther,  but 
fuch  Time  only  as  it  may  appear  not  to*  have  been  done 
on  the  firrt  Palfion  ;  and  here  it  appears  not  to  be  done 
on  the  firft  Paffion,  for  the  Lord  Morly  had  ccnfidered 
the  Difadvantage  of  his  Shoes  :  And  the  Court  direft- 
ed  the  Jury,  That  it  was  Murther  in  Bromwickj  being 
prefent  and  aiding,  although  the  Lord  Morly  had  been 
found  by  the  Lords  to  be  guilty  only  of  Mtndaughter. 
But  the  Jury  acquitted  him  of  the  Murther,  and  found 
him  guilty  only  of  Manila ughter. 


Two  Execu- 
tors/i^^bereof 
the  one  is   an 
In:';|nt.  the 
other  of  Age, 
may  fue  alone, 
S.  C.  I  Kcb. 
750. 

1  Rayin-98. 
V.  a   Lev. 
3S9»  240. 
Aa'c  i6t. 
Poll.  ^99- 

2  Lev.   38, 

2  Saund,  212, 

2IS- 

1  Mod.  4^, 
^z,  296. 
I  Sid.  449. 
%  Rol.  R.  380. 


Hatton   againft  MafciU 

ERROR  tin  the  Exchequer-Chamber  on  a  Judgment 
in  the  King's  Bench.  The  Cafe  was,  a  Man  having 
a  Judgment  makes  one  of  full  Age,  and  two  Infants 
his  Executors;  he  of  full  Age  proves  the  Will,  and 
•he  alone  brings  the  Scire  facias,  fetting  out  the  Truth 
of  the  Cafe,  and  has  judgment  ;  whereon  Error  is 
brought  and  afligned,  that  all  ought  to  have  joined  in 
the  Scire  facias.  But  by  all  the  Juftices,  on  Advice 
with  the  Civilians,  it  was  no  Error,  for  the  others 
cannot  prove  the  Will  during  their  Nonage  ;  and  the 
Jtidgment  was  affirmed,  for  the  Execution  of  the  Judg- 
ment {ball  riot  be  delayed  till  the  Infants  come  of  full 
Age, 

And 
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And  Note,  in  Trinity  Tenn,  the  31   Car.  %.  B.  R.  s.C..»Kcb* 
Colborn  againft  Right,  the  Executor  of  full  Age  alone,  8- 41* 
who  had  proved  the  Will,  brought  an  Aflion  of  Debt  ^'  *"^*  >^ 
for  Arrears  of  Rent,  and  this  Cafe  being  cited.  Judg- 
ment WIS  for  the  Plaintiff. 


♦  Gilpn  againft  Cook/on.  *P.  18? 

ERROR  of  a  Judgment  in  Dower  of  the  Third  Part  Dower  of  th« 
of  a  Mill,  of  a  Kiln-houfc,  and  of  two  Acres  of  Siuf  j^! 
Land,  where  the  Judgment   was  to  recover  Seifiix  of  ment  to  hold 
the  third  Part  of  the  aforefaid  Tenements  in  Severalty  j"  m^*'*^^*^j 
by  Metes  and  Bounds ;  and  the  Error  afligned   was,  Bouii5«!'iU?^ 
That  the  Judgment  of  the  Mill  and  Kiln  ought  not  v.  Coiit-sa. 
to  be  by  JVIetcs  and  Bounds,  Co.  Lit.  $2.  a.  and  if  it  ^n.*!**^*  8a^' 
ftiould  be  divided  by  Metes  and  Bounds,  neither  of  ^  DiJv.^54. ' 
the  Parties  could  ufe  his  Part,  but  the  whole  muft  be  Pi.  n,  la, 
ufed  entirely,  and  the  Judgment  ought  to   have  been  J^'oU.  Abr. 
of  the  third  part  only,  Co.  Ent.  171,  175,  176,  181.  678.  pi.  7.  * 
Raft.  Entr.  5138.  i.  And  afterwards  the  Judgment  was  '^»^'  p«c. 
reverfed.  *^^' 


Term. 


(     183    ) 


Term.  Sand.  Trin. 


ANNO 
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infrept  C*ji-   , 
mentmem  ill 
upon  Demur- 
er, tho*  good 
after  i  Ver- 
dia. 

S.  C I  Sid. 
289. 

2  Keb.  51. 
Vide  3  Lev. 
19*  dTf.  ibii. 


Informal  If- 
-fuc  cured  by 
Verdi  a,  im- 
material Iflme 
not* 
S  Lev.  19. 


Walftngham  ^ainft  Cmb. 

COVENANT  on  a  Conveyance  of  Lands,  where 
the  Vendor  covenants.  That  he  was  feized  in  Fee, 
and  afligns  a  Breach,  That  he  was  not  feized  in  Fee, 
and  fo  had  not  performed  his  Covenant.  The  Defen- 
dant pleads.  That  he  had  not  broken  his  Covenant ; 
and  on  the  Iffue  fo  joined,  a  Verdifl  was  for  the  Plain- 
tiff: And  it  was  moved  in  Arreft  of  Judgment,  TJiat 
this  was  not  any  Iffue,  it  confil^ing  only  of  two  Nega- 
tives, viz.  That  he  was  not  feized  in  Fee,  and  (fo) 
had  not  performed  his  Covenant  on  the  Plaintiff's  Part, 
and  that  he  had  not  broken  his  Covenant  on  the  De- 
fendant's Part:  Alfo,  That  the  Pleading  is  too  general, 
and  ought  not  to  be  allowed,  for  that  he  ought  to  an- 
fwer  particularly  in  Covenant  to  the  Breach  affigned  : 
The  Court  at  firft  doubted,  but  afterwards  gave  Judg- 
ment for  the  Plaintiff,  for  it  is  an  Iffue  argumentative 
and  informal;  for  if  he  had  not  broken  his  Covenant 
he  was  feized  in  Fee,  and  if  he  was  not  feized  in  F«e, 
he  had  broken  his  Covenant,  fo  that  it  is  not  wholly 
immaterial,  and  informal  Iffues  are  cured  by  VerdiA, 
though  immaterial  Iffuci  are  not. 

See 
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See  the  Cafe  of  Pin  againft  Rufel  in  C.  B.  ^3  Left. 
29.)  for  the  Plea  in  Covenant,  where  a  Breach  was 
affigned  in  not  repairing  of  Houfes  and  feveral  other 
Things:  The  Defendant  pleads  he  had  not  broken  his 
Covenant ;  the  Plaintifif  demurs ;  and  the  Plea  was  ad- 
judged ill,  becaufe  no  good  Iffuc  can  be  taken  on  two 
Negatives ;  alfo  this  ^ay  of  Pleading  is  too  general. 


*  Popham  againft  Woolcote.  ♦  P.  184 

r 

nPRESPASS  for  entering  his   Clofe,  and  throwing  Declaration 

•■-    down  his  Hurdles  fixed  to  his  Freehold :  The  De-  f^fp'i^^^'fj^ 

fendant  pleads  that  the  Place  where,  ^c.  is  a  common  pcar&*no*  ^^ 

Space  (or  open  Plaee)  in  fuch  a  Town,  and  the  Place  CaufeofAc- 

of  a    Market   there,  and  for   that  the   Hurdles   were  blSng iirpicad- 

there  fixed  he  threw  them  down;  whereto^he  Plaintiff  ed,  Judemcnt 

demurs,  and  divers  Exceptions  were  taken  to  the  Plea;  for  the  Plain- 

for  which    it  was  ruled  to  be  ill :  But   then  it  was  ob-  g .  c, ,  sid- 

jefted,  That  the   Aflion  does  not  lie,  becaufe  it  ap-  ^91. 

pears  that  the   Place  where  is  a  Common  Space,  €s?c.  »*tel^53» 
and  the  erefling  of  Hurdles  there  is  a  Nuifance,  which 
every  Man  may  throw  down  :  But  by  the  Court,  This 
does  not  appear   by  the  Declaration,  but  by  the   Plea 
which  is  ill;  and  the  Defendant  has  not  pleaded  it,  and 

relied  therenpon,    but  another  Matter   which    is   not  ^ 

fufficiently   pleaded;  and  they  gave  Judgment  for  the 
Plaintiff. 


Browning  againft  Litton. 

jfSSUMPSlT  againfi  ExecutQrs  on  a  Promife  by  the  An  Executor 

Teftator,  who  plead  Non  Ajfumpfit ;  whereon  was  Defendant, 
aVerdifland   Judgment  for  the  Praintiff;-and  Error  S/^^^/^Und 
was  affigned.  That  it  does  not  appear  by  the  Plea  who  does  n'^t  fay 
did  not  affiime,  ^c,  for  it  is  not  pleaded  that  the  Tef-  "^^2:  ^^I^^ 
tator  did  not  atfume,  £sfc.  The  Court  on  th^  contrary  ^^^   *    * 
faid.  It  (hall  be  intended   the  Teftator ;   for  here  is  no  z  Kch.  57. 
Charge  of  any  affuming  by  the  Executor,  but  of  the  LcxTefttm. 
Teftator   only:    And   LaHh    125.  Baker's  Cafe,    was  vhieVLutw, 
cited,  where   in  Debt  againft  Executors  on  the  Tefta-  334-  ^  ^'*^' 

tor's  »5.<^':*o. 
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tor*s  Bond^  the  Plea  of  Non  eji  foBum  fuum^  it  vas  ad- 
judged. That  fuum  {hall  be  intended  of  the  Tefiator ; 
and  they  affirmed  the  Judgment. 


.   *  P.  185 

An  Abbot 
Time  out  of 
MiDd  held 
litnds  dif- 
charged  cf 
Tithes,  the   , 
Alienee  (hall 
pay  Tithes, 
for  it  fhall  be 
taken  as  a 
perfonal  Pre- 
fer iption,  and 
not  a  real 
COinpofitioa* 
S.  C.  I  Sid. 
3Z0. 

X  Kcb.  162* 
2  Keh  %%,  60, 
85,  161. 175. 
Vide  %  Show. 


*  Bolls  againft  Atkinfon. 

DE  B  T  on  the  Statute  of  E.  6.  for  Tithes^  and 
on  N I  debet  a  Special  Verd'uft  found.  That  the 
Abbot  of  Abingdon  was  feized  in  Fee  of  Lands,  being 
a  Parcel  of  Meadow  in  Oxford,  in  Right  of  his  Houfe, 
and  that  he  and  all  Abbots,  &c.  his  Predeceflbrs, 
Time  out  of  Mind,  held  it  difcharged  of  Tithes,  and 
granted  it  to  the  College  of  All  Souls  in  Oxford;  And 
if  the  College  fhould  hold  it  difcharged  of  Tithes, 
as  the  Abbot  did,  was  the  Qjieftion.  And  it  was  ar- 
gued for  the  Plaintiff,  That  this  Prefcription  was  per- 
gonal, and  that  by  the  Alienation  it  was  determined  ; 
and  that  fo  it  would  be  if  he  had  aliened  to  another 
Ecclefiaftical  Perfon,  tho'  capable  of  the  Pernancy  of 
Tithes,  ias  25  H.  6.  56,  57*  the  Cafe  of  the  Hofpitalers, 
and  much  more  when  aliened  to  a  Lay  Perfon  not  ca- 
pable of  Tithes ;  and  they  alfo  cited  i  Cro.  Sidonne 
againft  Holms,  Hob.  5,  296,  297,  248,  309.  Co.  2  Ref. 
46,  47-  2  Cro.  58.  Cornwallis  againft  Sfurling,  Bridgttu 
32>  S3'  And  here  they  fhall  not  be  intended  to  be  dif- 
charged by  any  real  Compofition,  not  being  pleaded 
to  be  fo.  But  on  the  Contrary  it  was  argued.  That 
the  Land  and  the  Tithes  might  be  granted  to  the  Ab- 
bot before  the  Council  oi  Later  an,  for  before  that  Coun- 
cil a  Man  might  grant  his  Tithes  to  what  Ecclefiaftical 
Perfon  he  would*  Selden*s  Hijiory  of  Tithes,  306,  307, 
51.  7^.3.  5- 44^- 3*  and  this  Abby  was  founded 
y  King  Ina  before  the  Conqaeft,  and  he  might  have 
the  Lands  ^nd  the  Tithes  by  Purchafe,  and  hold  them 
by  way  of  real  Compofition,  which  differs  from  per- 
fonal Difcharges  by  way  of  BvU,  Order,  &c.  which  arc 
perfonal,  i  Cro»  Movant  againft  Commins ;  and  a  Col- 
lege is  capable  of  an  Appropriation,  and  fo  is  Spiritual 
as  to  the  taking  of  Tithes,  7  E.  3.  Sluare  Imfedit  19. 
5  Co.  10.  of  an  Union,  6  H.  7.  13.  10  if.  7.  19.  n 
H.  4'.  Dyer  255.  a.  of  which  no  Lay  Corporation  is 
capable.  And  it  was  argued  twice,  viz.  this  Term, 
and  in  Hillary  18  ft?  19.  In  which  Term  after  the  fe- 

cond 


i 
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cond  Argument,  the  Court  took  Time  till  another  Day 
in  the  fame  Term,  when  the  Opinion  of  the  Court,  was 
lielivered  by  the  Chief  Juftice  Kelynge  alone,  as  a  Cafe 
wherein  they  cleaily  all  agreed.  That  it  cannot  be  in- 
tended a  *  Difcharge  by  a  real  Compoiition,  it  not  «  p^  jgg 
being  pleaded  nor  found  by  the  Jury  to  be  fo ;  but  was 
a  meer  Prefcription,  and  perfonal  to  the  Abbot,  and 
did  not  run  with  the  Land*  And  Judgment  was  given 
for  the  Plaintiff, 


Offley  againft  Beji. 

AProhibitiow  was  prayed  w^hcrein  the  Cafe  was,  A  Aclminiftraii- 
Man   died   intcftate,  leaving  a  Sifter  married   to  ^^'J^^^^'^U*' 
^ffi^y^  3iod  a  Brother,  *viz.  the  Defendant  BeJl.     BeJl  to  thc%atutc, 
enters  a  Caveat^  alter  which  Offley y  pending   the  Caveat,  cannot  be 
it  not  being  cxpiicd   in  Point   of  Time,  procures  Ad-  revoked  with- 

•     n       •   °  L  1         I-      f«.-r        •  I  *.T     •        out  Cauie. 

ininifiratu)n  to  be  granted  to  his  Wife  vinthout  Notice  s.  c.  i  Sid. 

to  Bejly  for  which  Caufe  Bejl  appeals,  and  Offley  prays  293-  S7o. 
a    prohibition,    and   the   Court    granted   it,    that  the  L^ga.toS 
Plaintiff  fliould   declare   thereupon,     fo  that    upon   a   24^,,  39X,  420. 
Demurrer  the  Matter  might  be  folemnly  argued,  wi?ich  Ante  iz;. 
was  done,  and  is    ciwcxtd  Mich.    18  Car,   2.  RoU    169-  vidct^Lcv. 
where  all   this   Mattel  appears   upon  the  Record  ;  and  55,  86«  90, 
afterwards  in  EnJJcr  Term  19  dr.  2.   it  was  firft  argued  ^^* 
at  the  Bar,  and  afterwards  in   7V/V///jy  tJie  2Qth,  by  all  293!  s;*.^' 
the    Judges,    ^12.    Moreloriy    JVyndhanty    Twyfden^  and   i   Koll.  Abr. 
Kelynge  Chief  Juftice.     And  three  Queftions  were  mov-  9[>9- 
ed  at  the  Bar  :  Firjt.  Whether  the  Ordinary  after  Ad-  Anxefit'y. 
miniftration  committed  according  to  the  Statute,  might  i  Mod.  62. 
revoke  it  without  any  Caufe  at   his  Pleafure,  or  if  not,  ^  '^^qJ*  ]^^' 
\rhether  he  might  for   Caufe  ?  Srcofrfily,  Whether  the  88.  ^  ' 

granting  it  pending  the  Caveat,  be   a   good  Caufe   to  « Stra.  917. 
revoke   it  ?    Thirdly,  If  that  be  a  Caufe   or  not,  whe-  *  ^^erc^^ni. 
ther   this  Court  ought   to   judge  thereupon,  or  leave  578. 
it  to  the  Delegates  before  whom  the  Caufe  depends?  z  Atk.  285- 
And  as  to  the  hi  ft  it.was  agreed  by  all  the  four  Judges,  ^^      '   ' 
That  where  the  Ordinary  has  granted  Adminiftration 
according  to  the  Statute,  he  canpot  revoke  it  without 
Caufe,  becaufe  the  Grantee  has  an  Intereft  in  the  Gooas 
by  the  Statute,  which    the  Ordinary  cannot  take  from 
him  without  Caufe;  but  for  a  good  Caufe  they  all 
feemed    he  might;    as   if  the   Adminiftrator  becomes 

Lunatick- 
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Adminfftrati- 
on    granted 
pending  a 
Caveat,  if  re- 
vocable for 
that  Caufe. 

Whether  the 
Granting  of 
Adminiitrati- 
on  belonged 
origi«)ally  to 
the  Ordinary  ? 
Vide  ante  158, 
159- 
»P.   187 


Where    the 
King's 

Courts  or   the 
Ecclefiaftical 
Caurt  of  Do* 
legates  fhall 
be  Judges  of 
the  Grant  of- 
z\  Adminif- 
tration  pcntl- 
ing  a  Cavtat, 


•K  ATiudamnt 
lies  to  grant 
Adminiftrati- 
on  according 
to  the  Statute, 
'v.  ante  ii9« 


Xunatick,  fefc.  whereby  he  is  difabled  to  adminifter. 
As  to  the  fecond  Point  MoretoHy  and  JVyndham  held. 
That  the  granting  thereof  pending  the  Caveat^  wis  a 
Caufe  to  revoke  it;  and  they  faid.  That  the  Ordinary 
liad  original  Power  to  difpofe  of  Inteftates  Goods  by 
the  Ecclefiailical  Law  of  the  Land,  and  it  is  not  de- 
rived froin  the  Crown  by  AA  of  Parliament ;  and 
denied  f  bat  vhich  is  faid  to  the  contrary  in  9  Co.  Hen^ 
Jlp/s  Cafe,  but  the  Aft  of  Parliament  only  direfts  to 
whom  it  (hall  be  granted  ;  but  when  it  is  granted,  it 
is  in  its  Nature  *  revocable  as  before^  but  not  with- 
out Caufe,  by  reafon  of  the  Intereft,  which  the  Gran- 
tee has  therein.  And  t^s  to  the  third  Point,  they  faid. 
That  tiie  Judges  Delegates  arc  the  proper  Judges 
thereof,  and  of  what  Validity  the  Caveat  fliall  be 
according  to  their  Law  ;  and  it  feemed  to  them.  That 
it  is  as  a  Suferfedeas  in  our  Law ;  and  as  a  Judgment 
given  after  that  in  our  Law  is  erroneotis,  fo  it  is  in 
their  Law  after  a  Caveat  ^  but  be  it  fo  or  not,  it  is  to 
be  judged  by  the  Delegates,  who  are  proper  Judges 
of  this  Manner  of  Pioteeding  in  their  Courts  touch- 
ing a  Matter  Ecclefiaftical,  which  belongs  to  their 
Courts,  and  not  to  this  Court,  which  is  not  apprifed 
of  their  Forms  and  Manner  of  Proceedings  ;  and  there- 
fore they  held  the  Prohibition  to  be  ill  grounded, 
and  that  a  Confultation  fhould  be  granted.  But  Ke- 
lyngfy  Chief  Juftice,  and  Twyjien^  as  to  the  fecond 
and  third  Q^ueftions,  wertf  of  a  contrary  Opinion  \ 
and  they  denied  that  the  Ordinary  had  Original  Jarif- 
die^ion  touching  Inteftates  Goods,  but  that  it  was 
derived  from  the  Crown,  for  they  have  no  fuch  Jurif- 
diftion  in  other  Countries  where  the  Canon  Laws  are 
of  more  force  than  liere.  And  whatever  Power  they 
had  touching  the  Probate  of  Tcftaments,  yet  it  is 
certain  they  never  had  any  Power  of  granting  Admi- 
niftrations,  but  that  which  is  given  to  them,  is  given 
them  by  the  Statute;  for  an  Adminiftrator  was  never 
heard  of  before  the  Statute  of  E.  3.  And  as  the  Sta- 
tutes appoint  them  to  grant,  fo  they  ought  to  grant 
them  as  the  Statutes  appoint ;  and  if  they  will  not, 
a  Mandamus  lies  out  of  thi^  Court  to  compel  them 
to  grant  them  according  to  the  Statute  ;  and  it  would 
be  in  vain  to  command  them  to  grant  them,  if  when 
they   had  fo  done  they  might  repeal   them  again  at 

their 
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their  Pleafure.  And  they  faid,  Thait  tht  Caveat  is  of 
no  force  to  binder  the  Grant  of  the  Adminiftration^ 
for  it  is  not  a  judicial  A.A  of  the  Court,  but  only  an 
Entry  of  a  Memorandum  by  a  Clerk  iu  Court,  for 
the  giving  of  a  Caution,  and  is  not  anj  Record  of  the 
Court.  And  this  Court  aie  as  well  Judges  thereof  as 
the  Delegates,  and  fo  died  the  Court  in  Hutchins  and 
Glover's  Cafe,  2  Cro.  463.^  ^nd  fo  they  held  that  no 
Confultation'  ought  to  be  granted ;  and  the  Court 
being  divid«ftherein,  and  the  Prohibition  being  grant- 
ed before,  the  Delegates  remained  prohibited  as  they 
were  before- 


•       ♦  Rujfel  againft  Haddock. 

j^SSUMPSIT '^  2Lg2i\n({  an  Executor,  That  whereas 
y>  S.  had  a  Judgment  againft  the  Teftator,  and  had 
made  a  Letter  of  Attorney  to  the  PlaintiflF  to  recover 
and  receive  it  to  his  own  Ufe  ;  the  Defehdant,  in  Con- 
fideration  that  the  Plaintiff  would  forbear  Execution 
thereupon,  promifed  to  pay  him.  The  Defendant 
demurred  on  the  Declaration,  fuppofing  that  it  was 
no  good  Confidcration ;  for  altho'  the  Plaiiitiff,  who 
was  but  Attorney,  did  forbear,  yet  the  Plaintiff  him- 
felf  in  the  Judgment  might  fue  Execution.  To  which 
it  was  anfwered^  That  the  Plaintiff  having  Authority 
to  receive  it  tD  his  own  Ufe,  it  fhall  not  be  intended 
that  the  Plaintiff  in  the  Judgment  would  fue  Execu- 
tion, for  it  fhall  be  intended  that  it  was  affigned  to  the 
Plaintiff  in  Satisfaflion  of  a  Debt ;  and  a  Cafe  between 
Pitts  and  Bridgwater  in  Hillary  1650.  was  cited  to  be 
fo  adjudged  ;  and  fo  held  the  Court  here,  and  gave 
Judgment  for  the  Plaintiff. 


Huffy  againft  Pacy. 
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Confidcration 
that  one  who 
had  a  Letter 
of  Attorney 
to  receive  a 
Debt  would 
forbear,  good^ 
ShC  1  Sid. 
294- 

2  Keb.  75>  8«> 
I  l>anv.  45. 
PL  33.  &  47- 
Pi.  II. 
N.  Lut.  280* 
Viie  I  RolL 
Abr.  2o 
PI.   11. 

I  Bulitr.  338.  J 
I  Sid.  283. 
1  Sid.  123. 
1  Mod.  166, 
Kaym.  I5i* 
1  Keb.  «6,  44* 
a  Lev.  17. 
Ante  «8. 

q.  poft.  46a. 

Biirr.  2630. 
Dowg.  629. 
Cowp.  548. 
Salk.  2;8. 


CASE>  That  whereas  he   had  covenanted  with    %  A  Servant 

S.    not  to   import  fuch  Goods ;    the   Defendant  ^Xwf  Maf- 

being  his  Servant,  knowing  thereof  inported  the  faid  ter  break  Vis 

Goods, •  whereby  he  broke  his    Covenant,    and  was  Covenant. 
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fued  thereupon  by  %  5.  who  recovered  Damages 
againft  him.  After  Verdi£l  for  the  Plaintiff  on  Not 
guilty^  it  was  moved.  That  the  Declaration  is  not 
fufiBcient  t'o  maintain  the  AAion,  feeing  it  is  not  faid^ 
^     ^  ^.  That  the  Servant  did  it  with  that  Intent  to  damnify  the 

S«r"*'  ^^*  Plaintiff.  But  by  the  Court,  Seeing  that  the  Servant 
knew  the  Covenant,  and  did  it  deceitfully  and  mali- 
cioufly,  as  the  Declaration  is, ,  and  the  Plaintiff  is 
thereby  damnified,  be  (hall  recover,  let  the  Servant 
intend  what  he  will ;  and  gave  Judgment  for  the 
Plaintiff. 


S  Kebi  88. 
1  Com.  Pig. 

164.        ^ 
3  Bac.  Abr. 
564. 
Cowp.  341. 
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*  The  King  againft  Goffe. 


TT  was  moved  to  amend  an  Information  of  Perjury, 
•*•  and  it'waj>  ruled.  That  they  (hould  give  Notice  of 
the  Things  to  be  amended  to  the  Defendant,  and  he 

s'salk.  47. 50.  to  (hew  Caufe  why  it   fhould  not  be  amended ;    for 

*  JJ^";  ''^'^   the  Court  faid  it  might  be  amended. 

«348- 


Amen^ent 
of  an  Informa- 
tion of  Pcrju' 
xy. 


Halves  againft  CornwaH. 

Tithci  of         "IJY  ^^^  whole  Court,  Wood  ufually  cut  foi  Fire- 

^^*?a*      "^  wood,  though  permitted  to  grow  t  ill  twenty-five 

and%f  pS*      Years  or  more,  mall  pay  Tithes ;  and  by  Wyndhamy 

airds.  Pollards  of  fifty  Years  Growth  (hall  pay  Tithes  when 

&ciSid.       felled. 

300. 

S(Kcb.9o. 

a  Danv.  592.    PI.   i%,   ij.    Vide  a  Leon.  ^9, 80.    Godb.   ifS.    Moor  54i»  908.   Cro. 

Jac.  ioo»  10 1,  2c^.     1  Rol.  R.  loo.    a  Rol.    R.  425*    Cro.  £11  z.  477.    Gouldsb*  14^. 

II  Co.  49.  Inft*  ^3.    5  Bac.  Ab.  59*    Plowd.  470.    Cro.  Jac.  iqo. 


Term. 


(    190    ) 

Term.  San6l.  Mich. 

ANNO 

X8  Gar.  II.  in  Banco  Regis. 


Cotes  againft  Wade. 

DEBT  for  Rent,  and  counts.  That  A.  being  pof-  a  qy  Efiau 
feffed  of  a  Term,  granted  him  a  Rent  out  of  it,  »«|  *2dT 
•which  Term  by  mefne  Conveyances  is  come  to  the  Dc-  stJ*nger,\ad 
fendant.     After  Verdi6l  for  the  Plaintiff,  it  was  moi»cd  not  in  thofe 
in   Arreft   of  Judgment,    That  the  PlaintifiF  had   not  ^v^^om^ht 
(hewn  how  the  Term  came  to   the  Defendant,  and  a  sfc'i  8™' 
Man  cannot  plead  a  ^ue  Ejiate  of  a  Term,  becaufe  it  397. 
cannot  be  gained  by  Diifeiiin  as  a  Fee  may,  nor  by  Oc-  *  ^^  ^^  5^ 
cupancy,  as  a  Freehold  may,  but  by  mefne  AiTignment  vide^Riym. 
(or  Conveyance)  which   ought  to  be  (hewn  how,  as  3  389- 
Cro.  z\.     But  by  the  Court,  One  may  plead  2l  S(ue  Ef- \  |*J}[;  f^ 
tate  of 'a  Term  in  a   Stranger   (generally)   becaufe  he  1  Mod.  231. 
cannot  know  his  Title,  but  not  in  himfelf,  or  in  thofe  «  Mod.  443* 
under  whom  he  claims:  And  Judgment  was  given  ^r  §^'1^^*^^ 
the  PlaintiflF.  Bur/ 1099. 

3  P^ere  WU. 

89. 

The  Duke  of  Newcajlle  againft  Wright. 

IN  Trefpafs,  the  Defendant  makes  a  Title  to  J.  S.  Difcent  at 
and  that  he  died  fdzed,  and  that  it  defcendcd  to  ^^jj!  ^^^ 
himfelf  as  Hqir,  on  which  the  Plaintiff  demurs   gene-  go^*on  a°^ 

general  De* 
murrcr.    8.  C.  i  Keb.  no,  114.    V,  Poft.  301.    %  Saund.  177,   179.    z  Lev  X37,    194, 
^^.  f^.    3  Lev.  325*    I  Term  Rep.  361.  , 

rally; 
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rally ;  but  by  the  whole  Court  (except  Wyndham)  it  is 
only  Form,  and  it  not  being  fpecially  demurred  on,  it 
is  amendable. 


♦  P.  191 

Condition  of 
ui  Obligation 
to  appear  at 
tlie  Court,  and 
make  appear 
that  he  had 
Coaimon  ; 
That  he  was 
prepared  to 
A^ke  appear* 
bnt  that  the 
Steward  hin- 
dered him,  is 
not  fufficien^. 
S.CaSid.  ^13. 
a  Keb.  118. 
a  Danv.  89.   . 
pi.  lo. 
5  Co.  as- 
Cro.  El.  716, 
864. 
Salk.  180. 


*  Butcher  againft  Vane. 

DE  B  T  on  Obligation  conditioned.  That  t^hereas 
the  PlaintiflF  had  diftrained  the  Sheep  of  the  De- 
fendant in  fuch  a  Place  where  the  Defendant  claimed 
Common,  in  Confideration  the  Plaintiff  had  delivered 
the  Sheep  to  the  Defendant,  if  the  Defendant  did  ap- 
pear at  the  Lord's  Court,  at  the  next  Court  to  be  held 
for  the  Manor,  and  there  make  appear  that  he  had 
Common  there,  the  Obligation  to  be  void.  The  De- 
fendant pleads  that  he  did  appear  at  the  next  Court, 
and  was  there  prepared,  and  did  offer  to  make  it  ap- 
pear, but  that  the  Steward  refufed  to  permit  him  to 
make  it  appear;  upon  which  the  Plaintiff  demurred, 
and  had  Judgment ;  for  the  Defewdant  had  taken  upon 
himf«]f,  not  only  to  appear  at  the  next  Court,  but  alfo 
to  make  it  appear,  and  he  is  at  his  Peril  to  procure  the 
Steward,  to  admit  him  to  make  it  appear,  as  5  Co. 
LamVs  Cafe;  and  the  fame  Day  in  a  like  Cafe  between 
Harding  and  Vane^  the  fame  Judgment. 


The  Statute  of 
Limitations 
BOt  pleai;ible 
for  Kfcipes 
orTithei. 
Debt  lor 
Efcape,  not 
ihewiog  the 
Judsment,  ill. 
Bifcontinn- 
ance  after 
Argument. 
S.  C.  1  Sid. 
3o5>  415* 
n,  Keb.  93. 
Vide  7,  Saund. 
66,  icti,  \%S* 
1  Saulid.  37. . 
A  Mod.^1',311. 
Ante  48,   1 10* 
6i(i.  84,  306.     1 


Jones  againft   Pope. 

IN  Debt  for  an  Efcape,  the  Defendant  plesfds  the 
Statute  of  Limitations,  whereon  the  Plaintiff  de- 
murs; for  that  Statute  is  not  pleadable  in  this  Cafe, 
it  not  being  Debt  on  any  Lending  or  Contract,  as  the 
Statute  fpeaks,  but  is  founded  on  a  Tort,  as  an  A6lion 
of  Debt  for  Tithes,  wherein  it  was  faid,  the  Statute 
had  been  often  times  adjudged  not  to  be  pleadable  :  But 
then  au  incurable  Fault  was  efpied  in  the  Declaration, 
which  counts  only  on  the  Writ  and  the  Efcape,  but 
omits  the  Judgment;  whereupon  the  Plaintiff  prayed 
leave  to  difcontinue,  which  was  granted,  tho'  after 
Argument;  for  the  Sheriff  fhall  not  go  unpuniflied 
or  efcape  for  a  Fault  in  the  Declaration. 

6  Mod.  240.     ^  Salk.  420,   to  425*     Ante  4^-    Poft,  192,  227,  298*     I 
Mod.  lit  41,  166.    2  Lev.  xi8,  1*^4.     i  Siuud.  23*    4  Saand.  74. 

Bennet 
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*  Bermet  againft  Pilkins, 

DEBT  ou  an  Oblieation,  conditioned  to  appear 
on  a  Bill  of  Middlejex,  returnable  Die  Sahbati  frox 
foji  quinden  Pajch.  The  Defendant  pleads,  That  he 
was  arretted  on  a  Bill  returnable  Die  f^eneris,  and 
pleads  the  Statute  of  3Z  H.  6.  and  that  the  Bond  was 
given  for  Eafe  and  Favour:-  The  Plaintiff  replies. 
That  he  was  taktn  on  a  Bill  returnable  Die  Sahhati^ 
aiid  not  Die  Veneris.  The  Defendant  rejoins.  That 
he  was  taken  by  Virtue  of  a  Bill  returnable  Die  Vent^ 
risy  ai/que  hoc  that  he  was  taken  by  Virtue  of  a  Bill  re^ 
turnaole  D/tf  Sabbati;  The  iMaintiff  demurs.  And  it 
was  argued  by  IVyLie  and  Pemberton^  That  the  Rcjoin-t 
der  was  ill,  and  2^  Traverfe  upon  a  Travcrfej  for  when 
the  Plaintiff  replied  that  he  was  tal^en  by  a  Bill  re- 
turnable Die  Sabbati  &  non  Die  Veneris ^  the  Et  non 
Die  Veneris  T^as  a  Traverfe,  whereon  the  Defendant 
might  have  joined  and  taken  Iffuc.  yones  andi  Sounders 
on  the  other  Side  argued,  That  the  Et  non,  Wc.  was 
not  any  Traverfe,  at  lead  not  a  forinal  Traverfe,  or 
fuch  as  the  Books  mention  that  a  Traverfe  cannot  be 
taken  upon  a  Traverfe;  and  to  have  joined  liTuc  oh 
the  Et  non  Die  Vencvisy  v^^ould  have  made  an  immaterial 
Iffiie;  for  it  matters  not  wliether  he  were  taken  by 
Virtue  of  a  Bill  returnable  Die  Veneris  ox  not;  for  if 
he  were  not  arretted  on  a  Bill  returnable  Die  Sahbati, 
the  Bond  is  void  by  the  Statute :  But  if  he  were  taken 
on  a  Bill  returnable  Die  Sabbati  it  is  good,  and  for 
that  only  is  traverfable  and  triable;  and  fo  held 
the  Court,  and  ruled  Judgaient  for  the  Defendant  Niji, 
fcTc.  Whereupon  the  Plaintiff  prayed  Leave  to  dif- 
conti*ue,  whereof  the  Court  would  confidcr:  And 
afterwards  for  that  the  Defendant  would  not  agree  to 
accept  an  Iffue  on  the  Traverfe,  ngr  put  in  Bail  on  the 
original  Aftion,  the  Court  gave  Leave  to  che  Plaintiff 
to  difcontinue,  notwithflanJfflg  the  Demurrer  had 
been  argued. 


*  P.  19a, 

A  Traverfe 
by  £t  tun, 
and  a  formal 
Traverfe  af- 
terward. 
S.  C.  I  SauDd« 
ao,  21,  ®'f. 
a  Keb  94, 19$, 


\Ql..  I 


D'i^g 


Traverfe  af- 
ter an  immav 
tcrial  Tra- 
verfe. 

Vide  ^  Lev, 
112. 175. 

I  Saimd.  %tf 

n.  2J. 

;  Mod,  a8o» 

Vide  Goid 
^  Culler's 
(?«>,  Trin.  98 
Car,  %.  B.  R, 
incA  intrat» 
Pafd. 

»8  Rot.  ao5- 
%  Co.  61. 
Hutt.  102. 
I  Salk.  91, 
I  And.  2ZO. 
Djrer  91. 

Pifcontinu? 
ance  after 
Argument. 
I  Salk.  178, 

Vide  pros.' 
pag*  ante. 
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AniUTri-  . 
^erfe,  that  the 
Court  was  held 
g0ram  maj§rt 
according  to 
Cuilona. 
S.  C.  1  Sid. 
S29,  30^* 
{7.  Sldi  40.) 
%  Keb.  107, 
251,  l^^,  i25t 
152*  160. 


Traverfc  mad* 
tUe  Day  Pa|  • 
cci  of  thc^ 
IlTuc. 

Vid.  I  Saund. 
22,  43* 


Declaration 
on  Admini- 
i^ation 
Kt^Dted  by 
the  Archdea- 
con, not  fay- 
ing loV^iom 
it  belonged. 
1 5»Ii-.  40, 
41,  38  Cro.  Kl. 
6.  43f .  456, 
838,  8:9. 
Kelfon's  Lmw. 


♦  Dring  againft  Refpafs. 

DEBT,  and  declares  on  a  Judgment  obtained  the 
fiift  of  May f  in  the  14th  of  the  now  King,  before 
the  Mayor  and  Bailiifs  of  Norwich^  at  a  Court  then 
held  according  to  the  Cuftom  of  the  City  aforefaid. 
The  Defendant  pleads.  That  the  Court  there  accor- 
ding to  the  CuAom,  &c.  is  held  before  the  Mayor, 
ahfque  hoc  that  he  recoverejd  at  the  Court  held  the  faid 
fiift  of  May^  before  the  Mayor  and  Bailiffs,  according 
to  the  CuAom  aiforefaid  :  Whereupon  the  Plaintiff  de- 
murs,^and  it  was-«r^ued  for  him,  that  the  Traverfc 
was  ill  in  trarerfing  a  Matter  of  Record,  which  is  not 
to  be  tried  fer  Fats.  And  alfo  in  joining  the  Matter 
of  the  Cuftom  with  that  which  is  Watter  triable  fer 
Pats  ;  but  he  might  have  pleaded  Nul  tiel  Record ^  which 
would  have  made  an  end  of  all ;  or  that  there  was  not 
any  fuch  Cuftom,  and  have  tried  it  fer  Pais :  But  on 
the  other  Side  were  cited  Hob.  244.  Hutt.  20',  21.  and 
Iffue  and  Verdifl>  and  Judgment.  But  Kelyngey  Twyf- 
ien  and  Moreton,  held  it  ill,  it  being  on  Demurrer^ 
otherwifc  if  after  Verdift,  as  the  Cafes  cited  are.  But 
WyndhamhtlA  that  it  could  not  be  good  here,  becaufc 
by  this  Trafrerfe  he  had  made  the  Day  Parcel  of  the 
Iffue,  and  the  other  Judges  agreed  with  him,  that  that 
was  a  Fault.  But  as  to  an  Exception  taken  to  the 
Declaration,  viz.  That  it  was  not  good,  bccaufe  he 
declares  as  Adminiftrator  on  Letters  granted  by  the 
Archdeacon,  and  does  not  fay  Ordinary  of  that  Places 
nor  that  it  belonged  to  him  of  Right  to  grant  it :  The  Court 
held  it  good  in  Cafe  of  the  Archdeacon,  as  well  as  in 
the  Cafe  of  the  Bifhop,  for  the  Archdeacon  is  Oculus 
Epifcofi;  and  by  Twyfdeny  The  Declaration  is  good, 
without  faying  Ordinary  of  that  Place,  becaufe  he  pro- 
duces the  Letters  of  Adminiftration ;  otherwife  in  a 
Bar. 

122.    Style   106.    Vrde  Stat-   1 7  Car.  a.     i  Show  355.    4  Mod.  133. 


2.  Bac.  Abr.  442.    5  Com*  Dig.  207. 


Cutler 
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*  Cutler  and    Pc^e  again  ft  Southern  and   Halker,    m  p,  igj 
in  the  Exchequer-Chamber. 


DEB  T  on  an  Obligation  dated  the  8th  of  Marchy 
ity  Car,'!,  conditioned.  That  whereas  the  Plain- 
iiSs  at  the  Requeft  of  the  Defendants,  were  obliged 
with  them  for  the  Payment  of  100/.  to  Thomas  Cooky  on 
the  firft  of  VWiiy  next  following;  to  fave  the  l^laintifFs 
harmlcfs:  The  Defendants  olead,  That  they  faved  the 
Plaintiffs  harmlefs  :  The  Plaintiffs  leply,  That  before 
the  foaling  of  this  Bond,  viz*  the  fiift  of  Ojiohery  16 
Car.  2.  they  became  bound  to  Cooke  with  the  Defen- 
dants for  payment  of  100/.  at  a  Day  now  paft  ;  and  for 
that  the  100/.  was  not  paid  at  the  Day,  Cooke  (wed 
them  at  Law  on  the  faid  Bond,  and  eadeavoured  to 
arreft  them,  viz.  12  Feb.  18  Car^  2.  at  London>,  in  the 
Pavifh  of  Bowy  fo  that  they  could  not  go  about  their 
Bufinefs :  The  Defendants  rejoin.  That  they  had  no 
Notice  thereof,  and  that  if  thoy  had  had  Notice,  they 
would  have  faved  him  harmlefs;  whereupon  the  Plain- 
tiffs demur.  And  now  it  was  firft  obje6ted  for  the 
Plaintiffs,  That  tiie  Ptea  of  faving  harmlefs,  not 
faying  how,  was  not  good ;  otherwife  if  they  had 
pleaded  Non  dampnificatus,  which  was  agreed  to  be  no 
good  Plea  if  it  had  been  fpecially  demuried  upon ; 
Bat  by  the  Court,  It  fecms  good  on  a  general  Demurer, 
but  that  is  now  vain  by  the  Replication  over.  But 
theft  three  Exceptions  Were  taken  to  the  Replication^ 
Firfly  That  it  is  not  pofuively  faid  that  the  Money  wft3 
not  paid,  but  only  eo  quody  or  for  that  it  was  not  paid; 
but  this  Exception  was  over-ruled  by  the  Court,  for 
eo  quod  it  was  not  paid,  is  as  affirmative  as  Et  quia  the 
Rent  was  arrear  in  Avowries,  Co.  F.ntr.  122.  b.  In 
Debt  for  Rent,  Et  quia  the  R,ent  was  anear,  the  Ac- 
tion accrued ;  fo  the  Word  Licet  in  the  Bifhop  of 
Sarum's  Cafe,  and  in  all  Affumpjits  on  collateral  Pro- 
mifes  to  pay  on  Requeft,  licet  fuch  a  Day  md  Place  he 
requefted,  is  an  Affirmation  and  travcrfable  :  A  fecond 
Exception  to  the  Replication  was.  That  it  is.  That 
before  the  making  of  the  fcid  Writing  obligatory y  viz.  the 
faid  JirJ}  of  ORohcXy  16  Car.  2.  the  Plaintiffs  were 
obliged  for  the  Defendants,  and  that  they  were  fued  tor 
the  Non-payment  of  the  ico/.  due  on  this  3Qnd;  where 


s.  c.  I  Sittii4t 
116. 

Neifoii 
Lutw.  129. 


Plea,  That  he 
had  faved   , 
harmlefs  not 
faying  how 
good  on  a  ge- 
neral Pemur- 
rer. 
Vido  Cro*  £1* 

«  Cro.  j6},    . 
%  Co.  4* 
Vide  \  Leon* 
71  contr. 
Doug.  463. 
4  Bac.  Abr. 

Strang.  o|« 


an  Affirnu* 
tive* 
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•P.  i9i 

A  Srihcet  re- 
pugnant to 
the  M4tter 
piccedent  is 
void  on  k  de* 
murrer>  as 
Well  as  after 
Vcrdia. 


A  Suit  pleai- 
e<)  aud  not 
(hewn,  how, 
or  io  whit 
Court,  is  ill, 
but  cured  by 
a  Plea  ovtr 
which  admits 
it. 


An  ill  Repli- 
cation u'hcn 
cured  by  the 
Rcjoindeu- 


the  ^ift  of  OSioher  16  Car,  is  after  the  eighth  of  March 
16  Car.  for  ht  begah  his  Reign  the  thirtieth  of  January, 
and  fo  the  Breach  is  alfigned  *  for  fuing  on  an  Obliga- 
tion made  after  the  Counterbond,  and  that  the  Coun- 
terbond  cannot  extend  to  any  Thing  that  was  not  in 
Ejfe  at  the  Time  of  the  makjng  of  the  Couhterbond : 
But  to  this  \t  was  anl'wered,  and  on  Deliberation  after - 
divers  Arguments  refolved  by  the  Court,  That  the 
Words  ante  confeHionem  Scripti  ObUgatoriiy  were  fuffi- 
cierit,  and  the  Scilicet  repugnant  and  void,  and  that  as 
well  in  Cafe  of  a  Demurrer  as  after  \eidi£i;  and  for 
this  were  cited  5  Ajf.  6.  20  H.  6.  14.  5.  which  were 
before  any  of  the  Statutes  which  cure  Jeofails  by  Ver- 
di6l,  the  firft  whereof  was  the  Statute  of //•  8.  and  3 
Cro,  368.  on  Demurrer  after  the  Statute  of  Jeofails. 
A  third  Exception  to  the  Replicatioo  was.  That  it  is 
not  fhewn  in  what  Court,  or  how  it  was  fhewn,  and 
this  is  Matter  of  Reco'rd,  and  therefore  the  Proceedings 
ought  to  be  fliewn,  \^'hereto  Nul  iiel  Record  might  be 
pleaded.  Whereto  it  was  anfwered  and  refolved, 
That  well  and  true  it  is  that  fo  it  ought  to  be;  but 
the  Intent  thereof  is  to  have  it  triable,  and  in  this  Cafe 
there  needs  no  Trial,  for  by  the  Rejoinder  it  Is  admit- 
ted as  for  a  Plea,  that  he  had  no  Notice  thereof,  which 
admits  that  he  was  fo  fucd;  but  that  he  had  not  Notice 
thei^of,  which  is  as  ftroiig  as  if  he  had  faid.  That 
well  and  true  it  is  that  he  was  fued,  and  that  if  he  had 
had  Notice  thereof,  he  would  have  favcd  him  harmlefs. 
And  a  Difference  was  taken,  where  thePlaintiff  makes 
Title  by  his  Replication,  and  it  thereby  appears  that 
he  has  no  Title,  no  Rejoinder  can  by  any  Admittance 
or  Implication  make  it  good ;  but  where  he  makes 
Title,  tho'  he  does  not  plead  it  in  fuch  a  manner  as 
he  ought,  efpetially  in  Point  of  the  Tiial,  the  Re- 
joinder admitting  thi^  Matter,  and  tendering  an  Iffiie 
of  another  Matter,  makes  it  good,  and  to  prove  the 
firft  Part  of  the  Difference  were  cited  8  Co.  120.  b.  133. 
b.  •;'  -E.  d.  31.  2  Cro.  133.  3  C^.  Brid^mans  Cafe,  5 
NichoW^CziQy  6  H.  ".  ro.  b.  And  to  prove  the  firft 
Part  of  the  Difference  were  cited  22  £-  4.  2.  3.  3 
•Cro. 220,  708,  903,  917.  And  the  Plaintiffs  had  after- 
wards thiir  Judgment  by  the  whole  Court,  and  the 
Uefehdants  paid  the  Money  without  more  ado.  Leviiiz 
for  the  Plaintiffs,  2iT\d  Saunders  for  the  Defendants. 


Che.idle 
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♦  Chealdle  again  ft  Miller. 

IN  Replevin,  an  Avowry  was  for  Damage  feafant : 
The  PlaintifiF  in  bar  prefcribes  for  Common  to  two 
Acres  of  Land,  and  that  for  ufing  thereof  he  put  in 
his  BeaftSf  The  Defendant  demurs  generally,  and  the 
Bar  was  adjudged  ill,  becaufe  not  faid.  That  the 
Cattle  were  Levant  and  Couchant;  and  it  was  faid  to 
be  fo  adjudged  between  the  Lord  Say  and  Youn^y  14 
Car.  I.  altho'  it  was  doubted  in  Stone  2iiA  Myjffeltons 
Cafe,  if  it  were  not  good  without  a  fpecial  Demurrer: 
And  the  Court  held  here,  That  it  was  ill  without  a 
Special  Demurrer;  but  they  agreed  it  was  cured  by 
Vcrdia. 


*  P.  I9(J 

Want  of  i>- 
vanS  and 
Cottcbant,  ill 
on  a  general 
Demurrer, 
but  cured  by 
Verdia. 
S.  C.  1  Sid.313. 
%  Keb.  1%,  ioi{» 

130. 

V.  1  Mod.  74. 

1  Saund.  343. 
%  Saund.  4,  i, 

2  Ilev.  «46. 
Noy.  J45. 


Omriny  againft  Eijl^s, 

■pv  E  B  T  on  Obligation,  dated  14  ^uney  i'jCar.2. 
^^  conditioned  to  appear  ^/V  Veneris  in  ires  Trin^  ad 
reffondenS  Edwardo  Prideaux :  The  Defendant  pleads 
the  Stat.  23  //.  6.  and  that  the  Party  was  arreted  the 
13th  of  Juney  and  detaiaed  in  Prifon  till  the  19th  of 

?uney  and  that  dies  Mercurii  in  tres  Trin  was  that 
ear  on  the  14th  of  '^une;  and  that  after  the  14th  of 
June^  viz.  the  19th  of  Juney  he  made  the  Obligation; 
iAfque  hoc  that  he  made  it  the  14th  of  June^  or  at  any 
Time  before  the  19th  of  Juney  on  which  the  Plaintitf 
demurs,  and  the  Traverfe  waj  adjudged  ill ;  for  it 
ought.to  have  been,  ahfque  hoc  that  it  vfas  made  before 
the  Day  of  the  Writ ;  for  of  the  Day  of  the  Month 
CD  which  the  Return  of  the  moveable  Terms  is,  the 
Court  is  not  obliged  to  take  Notice. 


The  Court 
cannot  tak^ 
Notice  of  Re^ 
turn- Days  ia 
moveable 
I'erms  as  to 
the  Days  of 
the  Month. 
S.  C.  iSid.  I96> 
2  Keb.  108, 
109,122. 
V.  2  Mod.  60, 


Hall  againft   Planner. 

TRESPASS  fot  a  Battery  :  The  Defendant  juftifies 
as  Churchwarden,  for  that  the  Plaintiff  being  in 
the  Church  in  the  "t'xmt  of  Divine  Service,  and  fitting 
there  with  his  Hat  on  his  Head,  and  refeifing*  to  take 
itoff  his  Head,  uponRequeft;  theDefendant  took  it 
off  liisHeidj  which  is  the  fame  taking,  &c,  whereon 

the 


Churchwarv 
dens  may  take 
the  Hat  off 
the  Head  of 
one  who  fitf, 
there  covered 
during  Diving 
^ervice« 
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the  Plaintiff  demurs  ;  and  it  was  adjudged  that  the 
•  P.  I97  Juftification  •  was  good  ;  for  although  the  Church- 
wardens may  prefent  this  in  the  Eccleliaftical  Court, 
yet  they  are  not  bound  in  the  mean  Time  to  permit 
fuch  Iirevercnce  and   Indecency  in  the  Church, 


A  Sttttiti 
without  i 
t>efearancet 
gocJd,  if  Mo* 
bcV  proved 
to  be  paid. 


After  ah  1^ 
^ree,  the  Par- 
t.«:6  making  a 
Hew  Agiee- 
ir.eni,  /hall 
be  bountl  by 
It,  thoujih 
contrary  to 
tUc  Dccic  • 


Midd/eton  againft  She/iy. 

JTHOMJS  Shelly  43  liliz.  entered  into  a  Stat,  of* 
100/.  to  Rq/e  Langzuorth  ;  and  afterwards  43  Elt.z. 
he  entered  into  another  Stat.  .  to  Middleton  ;  which 
was  for  an  Aifur,ance  of  the  Manor  of  Z).  to  him  for 
^iuney  by  him  paid  :  But  no  Dcfeafance  was  of  this 
Stat.  Thos.  Shelly  being  indebted  to  Sir  John  Shelly ^ 
mougaged  the  Mahor  of  /).  to  S\x  John  Shelly.  And 
Rofe  Landworth  43  Eliz,  extended  her  Statute,  and 
thereby  continued  PoiTelfion  for  a  long  time,  till  it 
was  fatisfied,  but  kept  on  Foot  by  Affignments.  Mid- 
dh'ton  preferred  his  Bill  to  be  let  in  after  Rofe  Long^ 
Ti-orth's  Statute,  and  before  Sir  John  Shelly  s  ;  which 
Bill  was  then  difmiffed.  Three  or  four  Years  after- 
wardsj  Sii  yohrt  Shelly  purchafes  the  Equity  of  Redemp- 
tion of  Ihomas  Shelly:  And  Mlddlton  now  brings 
another  Bill  to  be  let  in  upon  Sir  yohn  Shelly  :  And 
though  it  Appears,  that  Sir  John  at  the  time  of  the 
Furchafe  of  the  Equity  of  Redemption  had  Notice  of 
Middleton^  Statute  ;  yet  the  whole  Court  denied  to 
telicvc  him  on  this  Bill.  'And  refolved,  \Jl.  That  al- 
tliough  there  was  n'>t  any  Dcfeafance  on  the  Statute 
to  Middlfiony  who  had  made  a  Statute,  n  i  to  find 
any  Relief  in  Chancery,  and  was  decreed  mF'^Jler  and 
Teuccik*s  Cafe,  in  the  time  of  the  Lord  Kcepei  Coven- 
try;  yet  it  here  appearing  that  the  Morcy  was  paid, 
that  fupplics  a  Defeafance,  and  fo  it  was  an  Agreement 
to  have  tlic  Manor  coftvryed  to  him  for  ih  Money  ; 
and  fo  Bonham  Norton's  Cafe,  was  decretd  in  the  time 
of  the  fame  Lord  Keeper  Cove m try ;  and  alfo  that 
after  a  decree  before  Execution,  the  Parties  making 
an  Agieement  in  writing,  which  one  of  them  after- 
Mardj  would  not  (land  to;  the  Court  wouid  not 
permit  him  to  take  Advantage  of  the  Decree,  which 
he  had  waved  by  the  Agreement    but  fet  afidc  the  De- 

cree. 
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cree,  and  compelled   him  to   perform  the  Agreement. 
And  it  was  agreed  by  all  the  Barons,  That  although 
Middli^on  bad  once  extended  his  Statute  on  an  Infant, 
-which  was  void  ;  yet  the  Extent   being  void,  he  was 
relicvable  in  this  Court :     And  ^   it  was  in  like  man- 
ner agreed,  That  though  for  a  great  Part  of  the  Time 
there  was  Infancy  in  tliis  Cafe,  fo   that   he  could  not 
extend  the  Statute,  yet  he  might   have  fued  in  Equity, 
during  the   Infancy,  to  have  Relief,  although  he  could 
not  have  extended  the  Statute  at   common  Law.     But 
fifcing   he   had  done  it,    but   had   fate   fiill   near  fifty 
Yeas  without  feeking  Relief  in  Equity,  by  rtafon  of 
the  Antiquity  of  the  Statute,  and  long   Forbearance, 
they   would  not   relieve,  but  difmifs   this  Bill.     And 
tliey  faid,   That  in  fome  Cafes  the  Conufce  of   the 
Statute  fliould   be   relieved   againft   a   Purchafer,    by 
taking  in  prior  Incumbrances,  and  in  fome  Cafes  not : 
And   the  Difference  did  depend  on  the  Circuujftances, 
as  in,  this  Cafe* 


*  R  198 

Though  a  Su- 
tuie  is    not 
extendable  a* 

?,ainft  an  lo^ 
ant,  yci  Re- 
lief in  Kquity 
tliert-oa    a- 
gainlt  ln£inu* 


Johnfon  againft  JJlell. 


ASSUMPSIT,  on  Iffue  Non  AJfumpp,  and  a  Spe- 
cial Verdift,  the  Cafe  was,  Afiell  being  an  Officer 
of  the  Cuftom-hcufe  at  Newcajlle^  and  Johnjion  and 
/>//  Merchants,  and  that  the  Cuftom  to  be  paid  for 
Rye,  when  the  Price  does  not  extend  beyond  ^zs.fer 
Quarter,  is  45.  And  that  Fell  and  Johnjion  had  import- 
ed feveral  G^uantities  of  Rye,  and  a  Q^eftion  being 
bet)veen  the  Plaintiff  and  Defendant,  what  the  Cuftom 
did  amount  to,  and  what  Sum  Fell  had  paid,  the 
Defendant  in  Confideration  that  the. Plaintiff  would 
pay  to  the  Defendant  100/.  which  was  lefs  .than  in 
Truth  the  Cuftoms  did  amount  to,  did  affiime.  That 
if  Fell  had  not  paid  more^  the  Plaintiff  fhould  pay 
no  more,  and  that  Fell  had  paid  no  more  than  100/, 
yet  the  Defendant  had  caufed  the  Plaintiff  to  be  dif- 
turbcd  by^he  Commiffioners  to  pay  more,  and  that  he 
was  by  them  compelled  to  pay  more.  And  now  it  was 
argued  by  Wejlofiy  Thajt  here  is  not  any  Confideration 
for  the   Promife,  for  he  had  not  paid  more  than  he 

ought| 


Af*mpft    to 
pay  that 
which  is  be- 
fore  due, 
without  any 
other  Confix 
deraHon,   ia 
good. 

S.  C.  I  Keb. 
155.   156. 
1  Danv.  6^ 
68. 

V.  I  Sid.  2U, 
I  Keb.  744. 
a  Jo.  284.      ^ 
Cart.  22^ 
I  JLcv.  3. 
3  Lev.  344- 
I  Roll.  ab.  1^. 
PI.  If,  u. 
U  fo.  29.  30. 
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An  Officer 
tgrcea,  tkut 
the  party 
ihall  pay  lefs 
than  is  due 
for  Exctfe,  u 
a  good  -Con- 
fideration. 


ought,  and  which  was  due;  and  a  Promifc  ifl  Coft- 
fideration  to  pay  that  which  is  duo,  ai^i  which  he  is 
compellable  to  pay,  is  hot  any  Cotifidcration  fot 
railing  an  AJfumpJit,  <idy^  The  Confideratioh  for  pay- 
ing lefs  than  what  was  due,  and  that  U^  fliouldchcat 
the  Kingjis  Tell  had  done,  and  that  by  Agreement 
with  the  King's  Officer,  was  a  void  Contraift  and  A- 
grecment.  But  by  the  Court,  as  to  the  firft  Payment 
without  Suit,  *  or  Trouble  of  that  which  is  due,  is 
H  good  Confideratioh.  Secondly^  Acceptance  by  the 
Offic5?a-  of  lefs  than  is  due,  and  Agreement  by  the  Offi- 
cer, That  the  Merchant  ftiall  not  pay  more,  is  a  good 
Contrail  between  the  Officer  and  the  Merchant  ;  for 
the  Officer  fhall  anfwcr  to  the  King  for  the  Keiidu« 
out  of  his  own  Purfe. 


Square  of  this  Point. 


♦P.  aoo 


*  Term.  Sana.  Hill- 
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con  ft  lies 
Judgment  in 
Debt  on  fim- 
ple  ContraAa, 
and  then 
pleada  them 
in  Bar  of  4^ 
Jum^tt. 


jtfDEBitATUS  Affumffii  againft  an  Executor,  For 
divejrs  Wares  and  Merchandizes  fold  and  delivered 
to  the  Teftator  ;  the  Defendant  pleads  fcveral  Judg- 
ments in  Actions  of  Debt,  fpecified  due  by  the  Tcftator 
on  fimplc  Contraft,  recoTcred  againft  himfelf  hyNon 
Jum  injhrtMtus  frout  fdUt  fw  Jefrrdlia  Retorda  indt, 

which 


which  tre  yet  in   force;  and   that  he   has  not  Affets  ^*  ^'J  ^^^ 
beyond  fuch  a  Sum,  which  is  not  iufficient  to  fatisty   j^'.    ***^* 
the   Judgments,    and    that   he    remains   charged  vith   a  Kcb.  xxo, 
them:  On   which'the  Plaintiff  demurs,  and   the  Cafe   "°»  **•  ^ 
was  argoed  at  the  Bar  in  Michaelmas  Teim,  and  alfo  vidc  x  Danv* 
in   this   Term,  and  the  Court  took   Time-t^l    Eafier  7*i»  7" 
nejtt,    and   then   Judemtnt   was    given   by  the   whole  5^if*  ^^' 
Court   for   the   rlaintiii.     And   two   Exceptions   were  253. 
taken   to   the*  Pleading.     I'ir/l.  The  Concliiiiori   prout  Several  Judj. 
fautfer  feperalta  Rtcorda  inde  the  faid   feveral  Judg-   ^/^^j^h^^J" 
ments,  where  he  ought  to  have  concluded  fo   to  each  fr0ut  ^atet  per 
feverally  ;  but  as  it   is  pleaded  it  nmkes  a  complicated  J'P^rafia  Re* 
Iffue  :  But  by  the  Courts  it  is  well  enough,  and  it  lliall  '"^'^  ''^' 
be  taken  as  relating  to  each  feverally,  and  the  Plaint- 
iff might  have  replied  Nul  ticl  Record  to  each  feverally. 
Secondly^  It  is  not  faid   that  the  Judgments  were 'had 
fro  veils  ^   y^f^^  Dibit  Sy  as   is  ufual,  and   as   efpc- 
cially  in  this  Cafe   it  ought  to  be,  becaufe  the  Judg- 
ments   horc   are  by    Ndn  fum  Iniormaf  in    A6lions  H)f 
Debt,  which    lies   not    againff   Executors,  and  fo  has 
the  appearance?  of  Collufior^.     But  by  the  Court,  it  is   Executor 
well  enough,  for  it  fhall  come  by  Pica  from  the  other  pJ^\^*J"<;«- 
Side,  for  if  it  wee  not  fro  veris  DehtiSy  the   Plaintiff  faying/r# 
*  might  plead  it  an  J   put  the   DtKnilant  to  prove  the     *  P.  ^01 
Truth  of  them,  or   he  might  plead  Fraud   and  Covin,  uteris  deUtu, 
and   put    the  Defendant   to    prove   the  Confideration.  yet  good. 
Thirdly y  It  was  ffrongly  argued  for  the  Defendant,  That 
Aflions  of  Debt   do   not,   lie   againft   Executors    on  a 
fimple  Contrail    by  the  Teftator;  and   therefore  they  vide  poft. 
^ho  admitted  Judgmenis  againft  them  in  fuch   A6lions,   t6i. 
flioulil  not  have  the  Advantage  of  pleading  thofo  judg-   cro' El^u 
tnents  which   they  might   reveife  when  they   pleafed,  i  Daov.  «6i, 
and  which  no  other  could   aA^oid   or  reverfe,  in  Bar 
of  juft   Debt**  ;  for  by  fuch  Means  when   they  barred 
the  Plaintiff  of  his  Debt,  they  might  afterwards  reverfe 
thofe  Judgments',  and  fo  cither  relinquifli  or  take  back 
again  the  Money   to  their  own    Ufe.     And  to   this  O-  Judgroenti 
pinion  did    Kelynge  the  Chief  Juftice  incline  upon  the  Pc'  ^  con^ 
tirft   Argument  in  Michaelmas  Term  :    Bnt  afterwards   f  sld?^a[o 
in  Eajler  Term  following,  he  and  Twyfden  and  JVynd-  53a,  aao.  ' 
ham,  znd  MoreioHy  all    agreed.  That  Judgment   fhould   *J^  9^ 
be  given  for  the   Defendant;  for  though  they  might  vtiTflTa^* 
have  abated  the  Anions,  yet  if  they  had  fo  done  the  Moor  6ys. 
Plaintiffs  might  have   charged  them  in  other  Actions  ?  ^*^* '3** 

'    ^^    181,   615, 
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$  Co.  108. 
i  Roll.  At>r. 
922. 

S  BrownU 
118.153. 
1  Mod.  33. 
t  Lev.  134, 
a6i,  a8i- 
I  Sid.  2IO. 
Cart.  221. 
%  Mod.  36. 
I  Lutw.  241. 

1  Sid.  429. 

2  Lev.  39. 

3  Lev.  311. 
Kaym.    153. 
Vaugh.  104. 
Doug.  629, 
421. 

Cawp.  548. 
Salk.    278. 


on  Ajfumfjity  and  fo  put  themfelves  to  a  double 
Charge,  which  they  are  not  to  be  obliged  to  do  when 
the  Debts  are  true  and  juft,  and  in  their  Confcience 
ought  to  be  paid  ;  and  if  they  were  not  fuch,  the 
Plaintiff  might  by  pleading  have  put  them  to  prove 
the  Tr-i^h  of  the  Debts,  either  by  pleading  the  Fraud 
or  traverling  the  Truth  of  the  Debts,  wherein  if  they 

•failed  the  Plaintiff  fliould  recover  his  Debt;  and  fo 
there  ,  is  no  Room  for  the  Sufpicion,  That  the 
Plaintiff  fhould  rcvcrfe  the  Judgments  and  retain  the 
Money:  And  the  old  Books  which  held.  That  Ani- 
ons of  Debt  did  not  lie  againft  Executors  on  fimplc 
Contiafl,  held  alfo.  That  there  was  no  other  Remedy: 
But  the  Law  is  now  otherwife,  viz.  That  although 
Debt  on  fimple  Contract  cannot  be  recovered  a^ainfl 
an  -Executor  by  A<9ion  of  Debt,  yot  it  may  by  AJfump- 

fiu  Jones  and  Lriinz  for  the  Plaintiff,  and  Baldwin 
and  Raymond  for  the  DeRndant. 
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T«?nant  for 
another's 
Lif*,  .mak'9 
a   Lcafe   for 
Years  inTruit 
for  hinafelf 
ibr  Li<e,    and 
after  in  Truft 
for  hi«   W.fe, 
and  diesj  who 
ihail    be 
the  Occupant, 
the  LeflTee  or 
the  Wife? 
S.C.   I   Sid. 
34^' 

a  Kub.   148, 
%So,  285. 
Ort.  57. 
3  Peer.  Will. 

202- 

2  Bac.  Ab. 

372. 

Orufc  on  Fines 

287. 


*  Geary  againft  Bearecroft. 

ERROR  of  a  Judgment  in  Ejeflment  in  the  Com- 
mon Pleas,  where  the  Gafe  upon  a  fpecial  Verdict 
was,  Tenant  for  another's  Life  malces  a  Leafe  for 
Years  in  'I'ruft  for  himfelf  for  his  Life,  and  after  in 
Truft  for  his  Wife  for  hei^  Life :  The  LelTce  for  Years 
aflually  enters,  but  permits  the  Hulband  to  i  njoy  it, 
he  dies,  his  Wife  entcrfe  :  And  whether  fhe  or  the 
Leffee  for  ^'ears^  fliould  be  Occupant,  was  the  Que- 
ftion.  And  it  was  adjudged  in  the  Common  Pleas 
againft  the  Opinion  of  Bn'dgman,  That  the  Wife  fhould 
be  the  Occupant.  And  thereupon  Error  was  brought 
and  affigned  in  the  very  Point,  Tliat  the  Leftee  fliould 
be  the  Occupant  ;  for  the  Hulband  being  but  a  Cejluy 
que  trujiy  was  Tenant  at  Will  to  the  Lcfiec,  and  by 
his  Death  the  Eftate  at  Will  determined,  and  the  Eftate 
a<9ually  rcvcfted  in  the  Leffee,  who  had  once  entered 
and  been  in  the  aflual  Poffvflion,  fo  that  he  might 
maintain  Trefpafs  before  any  aflual  Re-entry,  the 
Law  having  caft  the  Poffeffion  upon  him  by  the  Death 
of  the  Tenant  at  Will  ;  and  3  Cro.  182.  Dyer  326.  b. 
2f   Cro.  zoo,  554.    Liu.     Seci.  71.  Csf  Co.     Lilt.   62.  b. 

were 
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Mrcre  cited.  And  to  this  Opinion  Kelynge  and  Moret&n 
Inclined  upon  the  firft  Argument.  But  on  the  other 
Side  were  cited  2  Bulft.  11.  Chamberlain  and  Etueny 
Litt,  Seat.  82.  Keilw.  159,  165.  That  the  Wife 
fhould  be  the  Occupant  r  And  to  that  Opinion  Twyf- 
den  and  Wyndham  inclined  on  the  fiift  Argument.  And 
afterwards  \n  Michaelmas  19  Car.  2.  Morr/wi  changed 
his  Opinion,  and  by  him,  JVyndham  and  Twyfden^ 
{Kelynge  ht\n%  abfent)  it  was  ruled  for  affirming  the 
Judgment  niji.  The  agreed.  That  they  Leflee  might 
maintain  Trefpafs  before  the  Entry,  for  by  the  Death 
of  the  Hulband'the  Tenancy  at  Will  was  determined, 
and  the  Eftatc  rcvefted  in  the  Leflee  fo  as  to  maintain 
Trtfpafs  before  a  Reentry  by  the  Pofleffion,  which 
tho  Law  caft.s  upon  him.  But  it  is  one  kind  of  Pof- 
fciVion  for  bringing  Trefpafs,  and  another  to  make 
an  Occupancy,  for  none  may  be  an  Occupant  but  he 
who  occupies  and  has  the  Pofleffion  in  FaA  :  And 
this  Cafe  was  put  and  agreed.  If  Tenant  for  another's 
Life  makes  a  Loafc  for  Years  to  begin  from  his 
Death,  and  a  Stranger  enters,  although  the  Stranger 
be  Occupant  for  tlic  Freehold,  yet  the  Leflee  for 
Years  fhall  enter  upon  him,  and  *  fliall  hold  it  for 
his  Term,  and  the  Lcafe  fhall  bind  the  Occupant. 
See  3  Cro.  182..  acpording. 
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The  King  zgKixx^Wetwang. 

INDICTMENT  for  taking  out  of  his  Pond  certain 
-*•  Fifhes  called  Carp  Fijhesy  being  of  the  Goods  and 
Chattels  of  J,  S,  And  an  Exception  was  taken  thereto. 
That  it  is  not  faid  what  Number  of  Fifhes  he  took, 
vrhich  is  ill  in  Indiftmonts,  as  well  as  in  Aiftions,  5  Co. 
Playier*s  Cafe;  'tis  il!  in  A6H()ns,  and  Indidments 
ought  to  be  more  ceitain  than  A6iions,  or  at  lealt  as 
certain,  that  fo  the  Defendant  may  know  to  what  he 
is  to  anfwer.  But  Kelynge  and  JVyndham  over-ruled 
the  Exception  (and  faid,)  In  A6lions,  Damages  are  to 
be  recovered,  not  in  Indiftments,  but  the  Party  is  to 
be  fined  at  the  Difcretion  of  the  Court,  be  it  one  Fifh 
or  more,  according  to  the  Circumftances  of  the  Facf^, 
find  not  according  to  the  Number  of  the  Fifhes.   Twyf- 

den 


IndiAment 
fpr   taking 
certain  Fiihet 
called   Carp 
Fifhes, ,  not 
(hewing  the 
Number,  gqpd. 
zKcb'    irSN 
Burr.  33/?, 

1233- 

Stra.   198, 

1127. 

6  Conn.  Dig* 

355. 

Hawk  P.  O 

33.a. 


Bll  1 8  ^  19  Car.  IL  in  B.  R. 

den  to  the  contrary.  That  Indi(9ments  ought  to  be  as 
certain  as  A^ftions.  But  (-Moreton  heing  filent)  the 
other  two  ruled  the  Party  to  plead  to  the  Indiiiment. 


Lands  devifed 
to  be  fold  for 
paymcat  of 
Dcbtf,  Goodf 
in  the  Hands 
of  Exetutors 
ihall  not  be 
coQtributonr, 
otneiwife  of 
Adi'niniftra- 
tor*. 

I  Cban.  Rep* 
i6,  IZ9, 249. 
'«  Chan.  Rep. 
1^7.  155. 
I  Chan.  Rep. 

199,277- 
V.  8  Co.  96. 
Cro.  El.  ^15, 
%  And.  i85> 
Ow.  33.  124. 
Cro.  Car.  343, 
Mar.  106. 
a  Vent.  349. 
342- 

Went.  141. 
Cro.  Car.  363. 
I  Salk.  296. 
T  Term  Rep. 
690. 
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meruit  among 

Other  Things 

for  four  gilt 

Pellices  lOr 

FtUes, 

%  Keb.  154* 

172 

Vide  1  fiid. 

445.  ^     ^ 

1  Mod  Jfi- 

2  Keb.  613. 
1  Vent.  ;i, 
106, 114. 


Feltkam  ajainft   The   Executors   of  Harljlon  in 
Chancery. 

IN  this  Cafe  'twas  faid  by  S<jrjcant  Founpitn  to  have 
b^en  vefolved  in  this  Court,  and  now  admitted  by 
the  Maft  r  of  the  Rolls,  he  being  only  in  Court,  to  be 
reafonable.  That  if  a  Man  devifes  Lands  for  Payment 
of  his  Debts,  and  makes  an  Executor,  and  leaves  a 
perfonal  Eflate,  that  no  Part  of  the  pcrfonal  Eftate 
fhallgotothc  Payment  of  the  Debts,  becaufe  by  the 
making  of  an  Executor,  the  Tcflator's  Intent  appears, 
that  the  Executor  fliould  have  the  Goods,  for  that  the 
Teftator  had  madciinother  Provilion  for  the  Payment 
of  his  Debts.  But  if  a  Man  difpofes  ot  Lands  for  the 
Payment  of  his  Debts,  and  after  dies  Inteftate,  the  per- 
fonal Eftate  {hall  be  chargeable  in,  the  Admirilftrators 
Hands  to  the  Payment  of  the  Debts,  for  thereby  either 
the  moO  Part  of  the  Land  remains  unfold  for  the  Benefit 
of  the  Heir,»  or  the  moft  Part  of  the  Mcney  for  which 
the  Land  was  fold,  Ibali  remain  to  the  Heir,  and  no 
Intent  appears  that  the  Adminiftrator  Ihall  have  any 
thing.  / 


*  Gardner  agaiaft  Fulforde. 

j^ SSVMPSIT,  Th2it  whereas  the  Plaintiff  being  an 
Upholf^erer,  had  made  for  the  Defendant,  amongft 
other  '1  hings,  a  Pair  of  Hangings,  and  had  provided 
for  him  inter  alia  ^uatuor  fiSias  fellices  Anglicc  gilt 
Skins  the  Defendant  promifed  to  pay  fo  much  as  he 
fhould  deferve,  and  had  not  done  it.  After  Verdift  for 
the  Plaijitiff,  'twas  moved  inArreft  of  Judgment,  That 
a  Pair  of  Hangings  is  uncertain,  not  fhcwingwhat 
kind  of  Hangings,  Silk,  Tapcftry,  or  what,  and 
JVcbb  and    Wafhhurn^  Cafe  was  cited   in   Michaelma 


mi.  i8£?  i^Car.ll.mB.R. 


1655.  in  Style's  Reforts.  But  the  Court  over-ruled  this 
Exception,  becaufe  the  A6lion  here  is  only  for  the 
making  of  them,  and  not  Trover  to  recover  the  Value 
in  Damages.  7,dlyy  Th^t  quattwr  ft JIas  fellices,  is  four 
painted  Whores,  (and  Pelles  is  the  V^  uvd  for  Skins;) 
and  the  providing  of  them  for  the  Defendant  is  unlaw- 
ful. And  for  this  Caufe,  the  Damages  being  entire, 
the  Judgment  was  ftaid  on  Levinz*s  Motion  for  the 
Defendant. 


Style  S5«,  S5$i 

360. 

%  Sauad.  74* 


Chapman  againft  Soutkwicke. 

jfSSUMPSIT,  That  where  the  PlaintilPs  Hufcand 
was  feifed  in  Fee  of  fuch  a  Meffuage,  and  had  made' 
a  Leafe  thereof  to   Lodge^  and  afterwards  devifed  the 
Reverfion  to  the  Plaintiff;  and   that  Lodge  dying,  the 
Houfe  was  empty  and  locked  up.     And  the  Defendant 
pretending  a  Title  thereto  under  Lodge^  promifed  to  the 
Plaintiff,  That  if  he  would  confent,  that  he  fhould  en- 
joy it  as  Lodge  had  it,  that  he  would  become  his  Tenant 
as  Lodge  A^as,  and  pay  the-  Arrears ;  and   that  he  con- 
fented,  and  the 'Defendant  enjoyed,  and  had  not  paid 
fomuch  due  for  ^cnt,  Part  before  the  Promife,  and 
Fart  afterwards.     After  Verdiifl  for  the  Plaintiff,  'twas 
moved  in  Aneft  of  Judgment,   ?/?.  That  here  is  not  any 
Confideration;  for  it  does  not  appear  that. the  Pla/iitiff 
had  the  Poffeftion  whereof  to   permit   the  Defendant  to 
have  the  Enjoyment ;  nor  that  the  Defendant   had  any 
Title,    but     that   he   fo    pretended,     ^dly,    1  hat    the 
Promife  to  become  his   Tenant  as  Lodge  was,  was  not 
any  Promife  to  pay   the  growing  Rent;  and   for  that 
he  ought  tjct  have  declared  in  Debt   on   the  I.cafc,  as 
Afligneeof*  Lodge*  Bu^  by  the  Court,  as  to  the  iii  ft,  The 
permitting   him  to  enjoy  it  by   the  Devifee  of  the   Re- 
verfion was  ^a  good  Conlidcration,  whethci    he    liad  a 
Title  under  Zoirf^tf  or  not;  and   if  he   had  no  Title,  it 
is  the   ftronger  Coufideration.     ^dly.    The   Promife  to 
become  his  Tenant   as   Lodge  was,  extends  to  pay  the 
growing  Rent,  as  Lodge  ought   to  have   done,  and  the 
Aflion  will  lie  on  this  cxpreis  Promife,  notwithftanding 
there  be  a  Leafe. 


Promife  if 
he  would  per- 
mit him  to 
enjoy  a  Houfe 
as  l^dge  did* 
to  become  his 
Tenant  as  he 
was,  a  good 
Promife  to 
pay  tlie  Rentt 
S.  C  1  Sid. 

%  Keb.  184. 
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Ajfumfftt 
lies  on  an 
exprefs  Pro- 
mife  to  pay 
-Rent. 
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Bt  iti  th  A« 

haired  fFltwcb, 
aftioiuble* 


Lymbe  verjus  Hockly. 


faying   of  the  Plaintiff,  fTe  has  got  th^ 
Pox  of  a  Yellov^'haired  Wench  in  Moor-fields-     Af- 


/^  A  S  E  for 

tcr  Vcrdi&  for  the  Plaintiff,  'twas  moved  In  Arrefl  of 


Judgment,  That  Xaying,  one  has  got  the  Pox^  is  not  ac- 
tionable, becaufe  not  Scandalous,  it  being  intended 
the  Small-Pox,  4  Co.  17.  But  3  Cro,  214.  laid  of  the 
Pox  is  actionable;  and  fo  is  rotted  of  the  Pox,  3  Cro. 
648.  becaufe  intended  the  Fremb  Pox.  But  by  the 
Court,  it  being  here  faid.  That  he  had  got  them  of  a 
Tillow-haired  Wench,  'tis  aftionable;  for  Wench  in 
common  Speech  is  taken  for  a  Whore,  and  therefore 
it  (hall  be  intended  the  French-Pox.  And  Twyfden  and 
Moreton  held.  That  fo  it  would  be,  if  the  Words  had 
been.  That  he  had  got  them  of  a  TeUoxv -haired  Woman. 
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*  Termino  Pafchae^ 


ANNO 


19  Car^  11.  in  Banco  Regis. 


Court  of 
Marches  in 
JVtIes,  where 
they  may  hold 
Dm  ol  Danu* 


Jenkins  againft  de  la  Grange. 

A  Prohibition  was  prayed  to  the  Court  of  Marches 
in  Wales,  to  ftay  a  Suit  there  by  Bill  for  Words, 
and  tho*  the  Damages  arc  laid  to  be  under  50/.  and 
they   have   Power  by  their  Inilruclions  to  bold  Plea, 

whcvo 
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vrhere  the  Damages  arc  under  50/.  yet  that  is  to  be  g"  ^^^^^  5o/« 
intended  in  f uch  A«Slions,  wherein  they  have  ufed  to  g'  q^\  sj^, 
hold  Plea;  and  not  in  A^^tions  whereof  they  have  not  323. 
ufed  to  hold  Plea  ;  and  it  was  faid,  That  no  Precedent  *Kcb.  183. 
could  be  produced  where  they  ever  held  ,Plea  in  the 
Time  of  Q^ieen  Eliz.  King  Jac*  i.  or  C^a.  j.  in  any 
Cafe  where  the  whole  was  to  be  recovered  in  Dapiages 
tincertain  ;  for  that  would  be  to  make  a  new  Jurifxlic- 
tion,  for  the  Court  there  to  be  the  Judges  of  the  Da- 
mages by  Bill,  Anfwer,  and  Proofs  of  Witncffes 
without  a  Jury ;  and  fo  held  the  Court:  But  if  any 
Piecedents  could  be  produced  in  Time  of  E.  6.  or  H. 
1.  Eliz.  or  Jac.  i.  That  they  had  held  fuch  Pleas,  that 
was  to  'be  allowed  as  by  ufage  on  the  Statute  of  H.  8« 
aud  their  Inftruftions;  and  gave  Time  to  fearch  for 
Precedents  till  Tnnity  Term  ;  and  then  the  Court  not 
being  fatisfied  on  their  moving  of  it  again,  the  Court 
held  their  former  Opinion,  and  faid  further.  That 
they  could  not  hold  (Plea  of)  A6tions  in  Covenant  or 
Ajfumpjity  where  the  whole  Damages  is  uncertain;  but 
in  Covenant  or  AjfumffU  to  pay  a  certain  Sum,  they 
may  hold  Plea,  under  50/.  And  Day  was  given  over 
till  Michaelmas  Term  to  fearch  Precedents,  and  then 
being  not  fatisiied,  they  ordered  the  Plaintiff  to  declare, 
fo  that  it  might  be  determined  on  a  Demurrer. 


*  Stirke   againft   Bates.  *  P   207 

DEBT  on  Obligation,    and   lays   the  Aftlon    in   AMittcrlhaU 
London  \  tlie  Defendant  demands  Oyer  of  the  Con-   b«  tried  in  tht 
dition,  which   was  to  perform  Covenants  in  an  Inden-   the'lflue'a*"* 
ture,  which  was.  That  where  the  Earl  of  Ntnthampon  rifcs  on  the 
had    granted    to   Bate:^^    Shrob-zvalk,    in   the  Foreft   of  ncwStatate, 
Whittlewood  in  this  County,  and  the  Soil  and   Ground   ^heAaionfi* 
of  the  faid  Walk,  and  all  Fees,  &c.  Bates  by  the^faid  laid. 
Indenture  granted  it  to  Stirke^  and  appointed  him  Kec-  ^^'  '^*^* 
per  and  covenants,  That   he  fhould   enjoy  it ;  and  the  ^  Keb.  18^, 
Defendant  having  fo  fet  out  the  Indenture,  pleads  Per-  «i2  ai6. 
formance   of  all   Covenants  generally :    The  Plaintiff  vidri  Mod^ 
replies.  That  the  Earl  of  Northampon  having  Title  3;,  im. 
by  Virtue  of  a  Grant  to  him  made  before  the  Title  of  a  Mcfl.a4. 

^^^  2Mod.8ar 


$  Mollis- 
J  Vent.  2%, 
loo,  a63.  «;»• 
H  Lev.  Ui, 
1%%,  x64>  1^5- 
s  Jo.  9%. 

IkA-  35o, 
Z7U  509. 
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454. 


A  Walking 
FOreft  is  only 
a  Liberty,  of 
vrhkh  no  Ve- 
nue can  arife* 
Stat.  16  &  17 
Car.  a.  cap.  8. 
Vide  Stat.  4 
&  5  ^»ur,  cap. 
16. 
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the  Defendant,  entered  upon  him  and  oufted  him  :  The 
Defendant  rejoins  by  Proteftation,'  That  the  Earl  did 
not  enter,  for  Plea  fays.  That  the  Eail  had  no  Title: 
The  Plaintiff  furrejoins,  That  the  Eail  had  Title,  and 
fo  Iffue  is  joined  and  tried  by  ^a  /^>wiVf  Facias  fium 
Shrob-wdlky  and  Verdicl  for  the  Plaintiff.  And  now 
*twas  moved  in  Arreft  of  Judgment,  That  a  Walk  in  a 
Foreft  is  not  Tuch  a  Thing  of  which  a  Venue  may  be 
taken;  *tis  not  certain ^hat  it  is,  and  it  cannot  be  in- 
tended  a  Vill,  it  being  only  collaterally  alledged  in  the 
Record  as  a* Thing  granted,  and  not  as  a  Place  wherein 
a  Thing  is  to  b<^  done;  and  ia  Truth  is  no  more  than 
a  Liberty  or  Office  within  a  Foreft;  and  the  Venue 
ought  to  have  been  either  of  the  ForeA  or  of  the  Body 
of  the  C(Junty.  And  held  by  Kclpr^e^  Twyfden^  and 
Moreton:  Firjly  That  a  Walk  in  a  Forell  is  only  a 
Liberty  or  Office  whereof  no  Venue  can  arife.  But 
hereof  Wyndham  doubted  if  it  had  been  alledged  as  a 
Place  where  a  Fa<ft  was  done;  but  being  only  al- 
ledged as  a  Thing  granted,  and  not  a  Place  where  a 
Fa&  is  fuppofed  to  be  done,  'tis  not  ;  wliereto  the  other 
Judges  agreed.  But  Secondly^  It  was  hold  by  the  Court, 
except  Twyfdefty  That  it  being  tried  by  a  Jury  of  the 
County  where  the  Matter  in  Iffuc  arofe,  it  is  within 
the  new  Stat.  16  &  17  Car.  2.  of  Jtojaiu,  which  al- 
though it  fays.  That  it  pirJl  he  good  ij  it  be  tried  hy  the 
County  where  the  ASlion  h  laidy  yet  it  is  to  be  underftood 
within  *  the  County  where  the  Matter  in  Iffue  arofe; 
for  it  would  be  to  dcllroy  the  whole  Law  touching 
Juries,  to  try  It  in  a  County  foreign  to  the  Iffue,  wiiich 
cannot  kno\f  ahy  Thin^  thereof;  and  the  rather,  for 
that  the  Statute  fays  further.  That  injuch  and  other  like 
Cafes,  &c.  And  (therefoie)  here,  although  the  Aclion  is 
laid  in  London,  yet  it  is  well  iried  in  the  County  of 
Northamptony  where  the  Thing  in  Iffue  is.  But  Twyf- 
den  to  the  contrary.  It  is  not  within  the  Words,  and 
the  Statute  being  a  new  Law,  is  not  to  be  taken  by  In- 
tent contrary  to  the  Words  :  But  by  the  Opinion  of  tlie 
other  three,  Judgment  wa^  givrn  for  the  PlaintilT;  on 
which  the  Defendant  immeciiately  brought  a  Writ  ^  of 
Error,  but  afterwards  the  Parties  a^ieed,  and  the  De- 
fendant gave  the  Plaintiff  SatisfaAion  forthe  Breach  of 
the  Covenant.  Lexinz  forthe  Plaintiff,  and  Serjeant 
Wyldc  for  the  Defendant. 


IPafch.  19  Car.  II.  in  B.  R. 


Piggc  againft  Gardner. 

Ek  R  O  ]R  S  were  affigned  of  a  Judgment  in  Ely 
Court,  Firjly  iox  that  in  the  Style  of  the  Court 
it  is  not  fhewji  whether  it  be  held  by  Charter  or  Pre- 
fcription.  Secandly,^  The  Judgment  is  Confideratum  efiy 
and,  not  faid  fer  Cur :  Thi/Jly,  The  Writ  of  Inquiry 
of  Dama|;es  is,  per  Sacramejitum  duodecimo  £?c.  and  not 
iHAfrdharum  ^  legalium  ^ominum:  But  all  the  Excep- 
tions were  over-ruled,  for  it  being  a  Royal  tranchife, 
it  is  not  as  in  Cafe  of  inferior  Courts:  And  afterwards 
this  fame  Term  in  another  Cafe  between  Peacock  and 
BeU^  in  Error  of  a  Judgment  in  Ajfumpjit  in  Ely  Court, 
itwasaffigned.  That  it  was  not  faid.  That  the  Goods 
for  which  the  A^ion  was  brought,  were  fold  and  de- 
liveied  within  the  Juiifdiclion  of  the  Court;  and  yet 
the  Judgment  was  affirmed,  bocaufe  it  is  not  as  in  Cafe 
of  Inferior  Coarts. 


Norfolke    againft     Elliott    in   the    Exchequer 
Chamber. 
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DEBT  on  an  Obligation  of  500/.  dated  .  i-8tb  July, 
13  C^r.  2.  conditioned.  That  if  Jf^i;ganj  now 
Prtfoner  in  Tenby^  renders  himfelf  f^rlfoner  to  the 
Plaintiff,  Serjeant  at  Arms  to  the  H9.ufe  of  Commons 
in  Parliament,  according  to  the  Refojvcjj  of  the  Houfe 
of  Commons,  to  be  voic.  The  Defendant  pleads  the . 
Statute  23  H>  6.  and  that  Wogan  was  pnc  of  the 
Rqficides  guilty  of  the  Murther  of  the  late  King  CAar- 
les  I.  And  that  the  Houfe  of  Commons  being  inform- 
ed thereof,  and  that  he  rendered  himfelf  to  the  faid 
Houfe  of  Commons,  according  to  an  Order  by  them 
before  made,  they  rcfolved  :  That  he  fhould  be  tarkert 
into  Cuftody  by  their  faid  Serjeant ;  and  that  the 
Plaintiff  being  Serjeant,  took  him  into  Ciiftody  the 
a7th  of  July ;  and  that  afterwards,  the  faid  aSth  of 
Jtdy^  the  Obligation  was  made  for  Eafe  and  Favour 
for  delivering  him  out  of  Cuftody*  0&  which  the 
VoL.i.  f  Plaintiff 


The  Serjeant 

It  Ar'fDsroi 

the  HdBJb  of  ' 

CommoQi  not 
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Plaintiff  demurs,  and  on  Argument  it  was  refolved  by 
Hale  and  the  whole  Court,  That  the  Serjeant  at  Arms 
to  the  Houfe  of  Commons  is  not  an  Officer  within  the 
Statute  of  23  H.  6.  which  extends  only  to  Officers 
who  have  Execution  and  Return  of  the  ordinary  Pro- 
ccfs  of  Law,  and  therefore  the  Serjeant  to  the  Council 
of  the  Marches  w,as  not  within  it,  as  i  Cro.  Car.  309. 
yohns  and  Stratford's  Cafe.  But  ^dly.  it  was  refolved, 
that  although  it  is  not  within  the  Statute,  yet  he  being 
inCuftody  for  Treafon,  and  that  appearing  upon  the 
Record,  the  Obligation  taken  for  his  Ei^argement, 
was  void  by  Common  Law.  See  F.  iV*.  B.  66.  That 
no  Homine  Replegiando  lies  in  fuch  a  Cafe.  2  Infi.  42* 
43.  it  is  not  bailable  except  in  B.  R-  4  Inji.  179. 
Bailing  of  one  not  bailable,  is  a  negligent  Efcape. 
-Dy*  324-  A  Bond  for  Eafc  and  Favour  to  one  in  Ex- 
ecution, i^  void  at  Common  Law.  Hob,  14.  zH»  4.  9. 
A  Bond  to  deliver  Goods  taken  in  Withernam^  is  void  ; 
and  Plowd^  and  2  Leon.  107.  the  Statute  pleaded,  and 
the  Bond  adjudged  void  by  the  Common  Law  :  And 
Judgment  was  given  for  the  Plaintiff-  Levinr' for  the 
Plaintiff,  and  Tumour  for  the  Defendant. 
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*.  Cannon  againft  Ahbof. 

"PRR^R  oP  a  Judgment  in  Trefpafs,  where  the  Ac- 
tion  beiiig  brought  againft  three,  one  pleads  Not 
guilty,  andf'  thereupon  Hue  and  Verdifl  for  the  De- 
fendant;  anH"  Judgment  by  Default,  and  a  Writ  of 
Inquiry  and  Damages  againft  the  other  two,  and  on 
the  Judgment  for  the  firft  Defendant,  and  the  Judgment 
for  the  Plaintiff  againft  the  other  two,  they  only  brin^ 
a  Writ  of  "iirror,  and  affign  tfie  want  of  an  Original  ;' 
and  which  although  there  be  a  Verdift  in  the  Cafe, 
is  not  cured  by  the  Statute,  the  VerdiS  being  for  the 
ftrft  Defendant,  ^c.  and  fo  fet  out  the'Cafe  ;  and  fo 
it  is  as  if  the  A6lion  had  been  brought  only  againft  the 
other  two.  But  if  the  Verdifl  had  been' for  the  Plain- 
tiff againft  the  firft  Defendant,  this  had  been  aided  by 
the  Statute  ;  for  the  want  of  an  Original  as  to  all  the 
Parties  jA  -cured  when  any  Verdidl  is  for  thrf  Plaintiff: 
And  although  'the  Writ -of  Error  be  brought  by  twa 
■      '  '  •  without 


Error. 


ihjck.  ig^Car.  II.  in  5.7?. 

without  the  third,  it '  was  argued  to  be  good  becaufe  others,  they 
he  cannot  be  joined,  for  he  being  acquitted,  and  the   may  t>ring 
Judgment  for  hirn,  he  cannot  fay  That  the  Judgment 
jRs  to  his  Damage ;  and  fo  held  the  whole:  Court,  ei^cept 
Twyfdeny  who  held^  That  the  Writ  of  Emor  ought- 
to  have  been  brought  by  all  three; 


Butler  agamft  Hedges.  ' 

TERROR  of  a  Judgment  in  Trefpafs  in  the  Commoh.  Trcfptfsfor 
'*-'  I^lcas,  where  the  Plaintiff,  laid  the  Trefpafs  the  tirft   taking  oooifc 
of  April,  of  the  taking  of  ten   Loa^;f  of  Wheat,  ten  l^-^^^c^ 
Loads  o(  Barley,  ten  Loads  of  Oats;  .with  a  Cotitinu-  timuando xi\i 
ando  of  the  faid  Trefpafs,  from    theiaid  firft  of  Afiil  /"«'• 
to  the  fiifft   Day  of  June.     And  the  Error  was  affigned  ^^5;'  * 
in  this.  That  the  Tiefpafs  being   laid   that  h^   took   VidcaKeb. 
them  the  firft     of  Mril,  and  fo  all  at  one  Day,  the  i^^'^^'g*'^' 
Continuando  was  ill ;  toy  what  wa§  done  the  firft  of  ^'pril,   ^  ^^j^  '^ 
cannot  be  done  at  another  Day  afterwards-     But  he^  s  show, 
ought  to  have  declared  of  fo  many  Loads  taken   and  ^^*^  4»9* 
carried  at  one  Day,  and  fo  many  at  another,  ^c.  and   vide  i  Sid. 
divers  Authorities  were  cited   to  this  Purpofe  ;  and   a-    a«4.  *49- 
mong  others  the  Cafe  of  IVhitchcote  and  EUiot  in  this   ^*^^'  f^* 
Court,  Mich.  1 6-  Cdtr.%i  In  Trefpafs  for.  laying  logs        *  * 

of  Wood   in   his   Land    the  firft   of  April,  continuando 
till  the  firft  of  May^  and  for  this  Judgment  was  aj*-- 
lefted.     But    (notwithftanding)  *  upon  View  of   the     ♦P.tllf 
Book,  %i  H.  6.  20.  the 'Judgment  -was  affihned ;  and* 
it  was  faid.  That  even  in  the  Cafe  oi  fVhicHotc,  Jndgr   «  S^^-  «:*4. 
mentwas  afterward  given  for  the  Plaintiff.:. But  it  was^  a^Ton.  194.  ' 
agreed.  That  for  the  doing  of  a  finglc  Aft,  whkh.'is   i  Vent  363. 
to  be  done  all  at   one  Time,  as  killing  aHorfe,  £sff/  1  Kcb.  7^6. 
there  the  Continuando  is  iU.  But  of  diters  Things  whieli> 
may ;be  done  at  divei's  Times,  as  hete^  although  that^ 
the.  Trefpafs  be  at  firft  laid  to  be  done  on' the  firft  Da^, 
the.  Continuando  fhall  make  a  Diftribution- thereof/  that 
Fart  was  done  at  one  Day,  and  Part  at  anottier  wi^in         ' 
the  Time  (  declared  of;)  and  thej^idgmeni  was  af- 
firmed. -J  "^  . 


-Pa-.  -  Alatifon^ 
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Fajbh  £9  Car.  II.  in  B-  i?- 
Alanfon  agaia^  ButUr. 

A  Scire  facias  for  Execution  of  a  Judgment  :  The 
Defendant  pleads,  I'hat  he  was  taken  on  an  £x« 
ecution  on  this  Judgment^  and  brought  to  the  Bac,  and 
acknowledged  to  be  in  Exectftion^  and  afterwards- was 
voluntarily  permitted  by  the  Sheriff  to  efcape.  Onwhich 
the  Plaintiff  demurred  and  had  Judgment :  i.  For  that 
he  did  not  conclude  the  Committitur  front  fatet  fer 
Ricordum^  for  it  is  Matter  of  Record,  and  ought  to  be 
fo  pleaded  :  Bat  "Writs  need  not  to  be  fo  pleaded, 
though  0ey  arc  Matters  of  Record,  bccaufe  thevmay 
be  amWs,  and  piyrhaps  were  never  returned.  2i&>.  iPftat 
a  vbltiiitary  Efc%pc  by  the  Goaler  without  the  I^Iain- 
tiff's  Affent,  ftiaHrnot  prejudice  the  Plaintiff,  but  that 
he  may  bring  a 'new  Execution ;  as  i  Cro.  Matmjim 
ri^ainit  Clayton^  aiv3  -Robiftfon  againft  Clayttm  ;  arid  fo  it 
^x'a5  adjudged  in  tftis  Court,  Mitk.  19  Car.  %.  between 
StTfipJoM  and  H^Ht,:  Btit  Trin,  21.  between  Cranr  and 
AV;i|,  it  was  doubted,  and  xht  Court  divided  in.that 
C^d,  which  fee  -entered,  Pafch.  20  Cur.  z.  in  the' 
Qtmmon  Plcjis,  l^ot.  865. 
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♦  Ca^^tf  againft  Grrr^rrf^ 

T7»JECTMENT,  and  a  fpccial  Vwdia ;  RobtriXeefr 
^  feized  i^f  Sfains-Hall,  fettie^  part  thereof  on  his 
Danghter  for  Life  ;  and  afteifwards  by  Will  dcirifes  the 
Ht>iife  to^  his  Wife  for  a  Year  after  his  Death ;  and 
then  dcvifts  all  his  Lands  »>ot  fettled  or  devifedyto 
Thomiu  Kiefi^  H<Jb$n£  to  him  and  hb  Heirs,  after  .8 
Year  aftier  his  Death,  and  after  the  Dcatii  of  his 
lilaughter  ;  and  dies:  The  Year  after  his  Death  is 
eMpiroi),  andthe^Daughtcr  is  yiet  alire,  zwdi  Jht.\ytt^M^v 
tbeHeftment'for  the  Houfe,  audi  whether  it  lieit  diiriitg 
the  i^^Ecrghter^i  Life,  wai  the  Cole  Qjteftion  ai^e4i  at 
tbeS^;«'f6T  it  Ws^sulti^tted^That  ahhotfgh  the  de- 
vti«  to^rf  ^he  iibu^f  not  devifqi)or  fettled,  and  no  of 
the  Efiate  not  devifed  or  fettled,  yet  the  Reverlio*  iwill* 
pafs  by  the  Devife  of  the  Land,  although  tbe^and  it- 
felf  was  fettled  and  devifed  before  ;  anA  it  fhall  be  ta- 
kMVf^VUhe  Refidue  of  tive^Efiate  in  tjie  Land.     And 

it 


fiijti.  19  Czr.n.m  B.  R. 

it  tras  refolvcd.  That  thcEfttte  of  the  Houfc  Aoutd , 

£ais  immediately  aft^r  the  Year  after  the  (DaughteF^s) 
^eathended^  and  ihould  nojt  tarry  till  both  Parts  of 
the  Copulative  are  determined;  w.  till  after  the  Yei^r, 
and  after  the  Dea^h  of  the'Daughtcr,  but  fhall  be  ta- 
ken diftributively,  v/>«  That  the  Houfe  Ihould  pafs 
immediately  after  the  Year  ended,  and  the  Reftdiie 
after  the  i)eath  of  the  Daughter  ;  and  Gilbert  and 
Wittie's  Cafe,  in  2  Cro*  655-  3  Cro.  199.  and  IVynd* 
han^a  Cafe  ir>  5  C<?.  were  cited.     - 


5  Mdd.  $,%%, 
%  Vent.  363. 

1  Salk.236. 

6  Mod.  1  iQf 
Ante  130* 

V.  3  Lev.  455, 
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Pmible  againil  Sterne, 

EJECTMENT,  and  fpecial  Verdift :  The    Arch- 
bifhop  of    Tork  feifecj  in   1604.  made  a    tcafe 
rendering  the  ancient  Rei^t ;  ip  1630.  this  Leafe  was 
fqrrendered,  and  t]ie  Land  remained   unlet  till  1662. 
when  the  Archbifhop   made  a   Leafe  thereof  to  ^be 
Leffor  of  the'  PTaintiff,  rendering  the  fame  Rexxt  which 
had  ufcd  to  be  referyed  tbentofore,  when  it  was  den^i- 
fed  in  1604.  aad  dies;  the   now  Archb.  Stfrn^  enters, 
and  ma)ces  %  Leafe  to  the  Defendant  **  his  Daughter^ 
againil  whom    the  F-laintiff  brought  Bjeftment.     And 
the  only  G^ueftion  argued  2^t  the  Bar  this  Term  was. 
Whether  the  Leafe  made  in  i6i5z.  the  Lands  not  having 
been  demifed  before,  lince  1630.  was   good  within  the 
Statute  32  H.   8.  it  not  hdying|^be^n  demifed  nor  any^ 
Rent  referved  for  the  greater  JPart  of  twenty  Years 
before  the  awaking  thereof  ?  Aod  afjeirwlrds  in  Hillary 
19  i^  io  Car.  z.  it  was  argued  at  the  Bench  by  all 
the  Judges,  and  Kefynge  and  Tmyfiem  held  the  Leafe 
good  ;  for  the  Intent  of  the  Statute  was  to  prefenre 
the  Revenue  only,  which   (hall  nt>t  be  diimniihed  a^ 
gainfl:  the  SucceiTor  after  th^  Statute,  and  here  the  moft 
aocieat  that  could  be  known  b  referved,  and  probably 
the  very  Rent  which  was  referved  at  the  T*ime  of  the 
Statute,  or  piore :  And  if  it  be  not  demifable,  when 
it  has  been  undemife^  for  eleven  Years,  it  would  be  in 
the  Power  of  the  Predeceflbr  to  do  a  Prejudice  to  the 
SucccfiToT  by  retaining  the  Land  in  his  Hands  for  eleve^ 
¥ear9;  and  fo  enforcing  the  Succeffors  for  ever  aftser 
^  ^eep  tbc  Lands  ifi  their  owii  Mamiring^  which  would 
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lail  fi  Years, 
if  they  may 
be  demifea 
afterward. 
&  G.  I  Sid» 

Ka)rm.  i65« 

♦  P.  21S 

%  Keb*  2i3t 

I  Da^nv.  *f$%, 

PJ-  5.754. 
PI.  S. 
V.Styr.  194. 

II  Co.  55* . 
I  Rol.  Rep*  ' 
55. 

Bridg.  56. 
Hard.  134;. 
ft^r,  infra* 
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be  a  great  Inoonvenicnce :  Alfo  for  thefe  laft  twenty 
"Years,  during  tlje  War  and  thtt  King's  ExpuHioOy  great 
Part  of  the  JBifliops  Lands  have  been  unletten,  and  by 
this  Means  they  v;ould  never  be  dcmifable  aga'm>  if 
the  Law  fhould  be  fo  :  But  ff'ypdham  and  Moreton  held 
the  contrary.  That  it  not  having  been  demifed  for  ele- 
ven Years  (the  greater  Part  of  the  twenty-one*  Years 
before)  it  is  now  demifable  again  ;  and  cited 'Co.  Litf. 
and  3  Cro-  707.  M^Uett  againA  Mallcit ;  and  Harper's 
Reports y  S'lv  yohn  Manning's  Ctih.  And  if  it  be, a  Mif- 
chief,  it  ought  to  be  remedied  by  Act  of  Parliament, 
and  not  by  the  Couit  here.  But  afterwards  Hillary  20 
£sf  21  Car,  2  Wyndhtitn  being  dead,  Kclynge  and  Twyf- 
den  gave  the  Rule  for  Judgment  for  the  Plaintiff  (the 
Record  not  being  trstnfmitted  to  the  Exchequer-Cham- 
ber, as  was  intended  and  dircfled)  Niji.  And  after- 
wards it  was  fhewn  In  order  to  ftay  Judgment ;  i.  That 
the  EjciStmcnt  is  among  other  Things  rfr  Pannagioy  where- 
of an  Ejeflment  does  not  lie,  for  Pannagium  is  but  a 
Privilege  of  taking  Pannage.  And  idly.  It  is  of  the 
fourth  Part  of  a  Aicadow,  not  fhewing  the  Number  of 
the  'Acres  the  Meadow  contains.  And  thereupon 
the  Judgment  was  ftaid. 


Ejeftment 
lj«s   not  i§ 

y.  tote  59^ 

114- 

I  Sid.  16. 

I  Co.  25*  b. 

H«rd.  57.  58. 

Pa].  41 5« 

Kpy.  86,  109, 

121. 

Kor  for  the 

fourth  Part  of  a  Meadow,  without  (hewing  how  manv  Acref.     i  Rol.  R,.  55.    Hard.  Sf» 

^>.    HetL  ^46.    %  Brownl.  149.    Oodb-  157»     Cic  Jac.  246.^54.     Pal.  S$>,  4»3.  loj. 
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Heturn  of  a 
JRefcue,  where 
it  is  to  be  out 
of   the  She- 
riff'i  Cuflody, 
and  where  out 
of  the  Bailiff'^. 
S-  C  Raym. 
261. 

I  Sid.  332. 
1  Ktb.v2i7. 
V.  %  Lev.  tZ, 
144. 


Kefcue  extra 
Ci.fiadia^  not 
faylnt;  be  was 
ID  Cuilody  is 


EXCEP TION  taken  to  the  Return  of  a  Refcue, 
f  becaiife  it  Ts,  That  they  refcued  the  Prifoner  out 
of  the  Hands  of  his  Kailifls,  where  it  ought  to  he,  out 
of  my  Cufiody,  where  the  Arteft  is  made  by  the  She- 
riff's Bailiff;  otherwife  where  it  is  from  the  Cuftody  of 
a  Bailiff  of  a  Liberty,  wI>o  has  the  Return  of  Writ**, 
for  there  it  ought  to  be  extra  cujlodiam  Ballivi  lihtrtat* 
who  has  the  Retuin  of  all  Writs,  £^c.  And  for  this 
were  cited  S/y..  417.  3  Cro.  781.  Dy-  241.  Latch,  184. 
and  of  this  Opinion  was  Kelynge,  Chief  Juftice :  But 
Ttvyfden  and  JVyndham  on  the  contrary,  faid,  There  is 
Veritas  Fadi^  ^  Veritas  Legis ;  and  here  the  Return  is 
of  the  Verity  of  the  Fa6^,  which  is  as  well  as  the  Ve- 
.rity  of  the  Law,  viz  J.  hit*  own  Cujlodyi  and  each  of 
thofe  Ways  is  good,     zdy*     It  is  not  returned,   that 

they 
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they  rcfcued  thcmfelvcs,  or.  Who  rcfcucd  them  ?  3^^ 
It  is  not  cxprcfly  faid.  That  they  were  in  the  Bailiflf'a 
Cuftody,  but  only  by  Implication,  viz.  That  they 
were  ivfcued  out  of  the  Bailiff's  Cuftody;  and  for 
tlicfe  two  the  Judges  agreed.  That  \\  Ihould  be  quaflied, 
and  To  it  wks. 


*  Term.  San6t.  Trin.  ♦  p.  ^,5 

ANNO 
ig  Car.  II.  in  Banco  Rpgis^ 


Keightly  againft  Buckly. 

DEBT  was  againft  an  Aflignee  for  Rent  for  three  An  Affignee 
Years,  due  ^t  Lady  Day,  1664.     The  Defendant  *^*ffJ.^J*'- 
pleads,  that  before  Lady  Day,  1664.  viz.  the  firft  of  chirged'from 
Junei  1661.  he  aiiigned  over  the  Term:  The  PlaintifiF  payingthe 
demurs,  whereupon  the  C^ueftion  intended  was,  Whc-  f^j'^^^  Uf- 
tlier  an  Aflignee  by  Afligning  over  be  difcharged  from  for*!  Accept 
the  Payment  of  the  Rent,  without  acceptance  of  the  tancc? 
Rent,  as  the  Lcffee  himfelf  is  not  ?  But  two  Excep-  ^^^;  *  ^' 
tions  were  taken  to  the  Plea,  as  to  the  manner  of  it*  Raym.  i6«. 
Firft,  That  no  certain  Time  i3  ajlcdged  of  the  Aflign-  «  Kieb.  «6o, 
ment,  but  only  before  LaiyiDay^  1664,  and  th^t  may  J^Ljv.a95. 
be  for  a  Year  or  two  after  the  Rent  was  arrear;  and  vide  iSaik* 
that  which  comes  after  the  fdUc^  i  Junii  1661,  is  not  ?':f?"*y?* 

traverfablc}  |Leo%ity. 


Debt  dr  Heat 
foj  three  Yeai* 
at  Ladj  Day, 
1664*  Plea, 
that  before 
that,  vrs. 
ijumr  1661. 

he  aiEgned ; 
not  (ood* 


Aili(nineat 
bjr  an  Affignee 
\vithoat  No- 
tice, not  ^ood* 
Vide  poft, 
270,  271. 
S  Wiir.  S2f. 
Cow.  S03. 
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travcrfablc :  But  he  ought  tq  have  pleaded,  that  he 
aligned  before  any  Rent  (due)  tiV.  fuch  a  Day.  Se^ 
umdiy.  It  is  not  pleaded  that  he  h?id-  given  Notice  of 
the  Affignment  to  the  Leffor ;  and  till  Notice  and  Ten- 
dor  of  the  Arrears,  he  cannot  by  Affignn^ent  difcharge 
himfelf  of  the  Rent,  no  more  than  in  the  Cafe  of 
Lord  and  Tenant.  Twyfden  held  the  firft  Exception 
good,  but  the  contrary  t)f  the  fccond  ;  for  the  Affignee 
is  not  chargeable  but  in  refpedt  of  the  Privity  of  the 
Eftatp,  which  by  the  Affignment  is  gone,  whether  there 
be  Notice  01  not :  And  fo  differs  from  the  Cafe  of  a 
Lcffee,  who  notwithftanding  the  Affignment,  remains 
chargeable  on  the  Privity  of  Contract,  till  by  Accep- 
tance of  another  Tenant  he  be  difcharged.  Kelynge 
and  *  IVyndha^  held  both  Exceptions  to  be  good  :  And 
Judgment  was  given  for  the  Plaintiff  by  all  the  three- 


TraVerfe  the 
whole  Time, 
before  he  wa« 
Sheriiforafter. 


Lffuu  againft  Kingn 

TRESPASS  and  Imprifonment  laid  the  firft  of 
May  1 7  Car.  z.  The  Defendant  juftifies  as  She- 
riff of  Coventryy  to  arreft  him  for  a  Breach  of  the 
Peace  made  upon  him  in  the  Execution  of  his  Office; 
for  which  he  arretted  him  and  carried  him  before  the 
Mayor,  and  travcrfcd  all  the  Time  before  he  was 
Sheriff,  or  afterwards ;  and  the  Traverfe  was  adjudged 
good,  though  it  was  obje6led  to  be  too  large. 


Jnf!lfif«  the 
killlDe  of  a 
Maftar,  be* 
caufe.he  bit 
the  JMeit- 
dant*t  Dog. 
S.  C.  i  SW. 
336.-     ' 
I  Saund.  84. 
a  KeS.  asy. 
NeWm's' 
I^atw:  481. 
Kifi  P/fos  if. 


Wright  againft  Wramjbott. 

TRESPASS  for  killing  the  Defendant's  Maftiff 
Dog :  The  Defendant  pleads.  That  the  Plaintiff's 
Dog  fell  upon  and  bit  the  Defendant's  Dog,  which  he 
kept  for  the  Defence  of  his  Houfe,  wherefore  in  De- 
fence of  his  own  Dog,  he  killed  the  Plaintiff's  Dog ; 
on  which  the  Plaintiff  d^^miined,  aud  the  Plea  was 
adjadged  ill ;  for  that  be;  does  not  fay  that  he  could 
not  otberwife  fave  his  own  Dog  without  killing  the 

Vide  t  J^Y,  A  %^*  ,JUy^  «^    S JSJJP*  Dit;  S(S»  9ft>   3  Btf.  ibsf  519*  Bui. 
.    I  Tem^  ](.et».479|   R.B1.  Rep^C^B^iSS*  ^ 

PlaintifTs 
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Plaintiffs  Dog,  and  a    Maftiff  is  valuable.     Secondly^ 
It  does  not  appear  that  the  Plaintiff's  Dog  was  ufcd  to. 
bite,  nor  that  the  Defendant's  Dog  -was  a  Maftiff. 


Whitfeld  againft  Holine$  and  his  Wife. 


TH  E  Feme  vrhilft  fole  entered  into  an  Obligation 
to  the  Plaintiff,  and  afterwards  married  the  De- 
fendant, and  Debt  being  brought  againft  her,  ^nd  fhc 
being  in  Prifon  and  the  Plaintiff  afterwards  knoji^ing  of 
the  Marriage,  brought  another  Writ  againft  the  Huf- 
band  and  Wife,*  and  took  the  Huft)and  alfo;  and  both 
being  in  Cuftody  of  the  *  Marftial,  he  declared  againft 
both.  But  the  Coui ton  Motion difcharged  the  Wife  for 
the  Huft)and  only  is  to  be  imprifoned,  but  beforfc  he 
be  difcharged,  he  (hall  £iid  Bail  both  for  himfdlf  and 
his  Wife. 


Ld.  Raym. 
Jlcp.  486. 


73.    Sir.   1167,  i%zi»  »a7a»    3  Bac  Abr.  7514 


A  Feme  co- 
vert difclurg* 
ed,  the  Huf- 
band  findia^ 
Bail  for  her. 
1  Vtnr.  49. 
1  Mod.  8. 
I  Sid.  21. 
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2CT0.445* 
I  Roll.  98s. 
Litt.  Rep.  iS. 
6  Mod.  301. 
iModi.S. 
3  Wilfon.  It4» 
%  Bite  Rep.  720.    I  Term 


Thomas  againft  Sorrd. 

*Tr\  E  B  T  for  45c/.  on  the  Statute  of  12  Car.  2.  for 
JL^  felling  Wines  without  Licence,  and  demanded 
the  450/.  For  that  the  Defendant  at  fifty  feveral  Times, 
fold  Wine  in  his  Houfe,  being  a  Tavern,  not  being 
licenfed  according  to  the  Statute  pf  12  dr.  2*  for 
which  he  forfeited  5/.  for  efK:h  Time ;  and  on  Nil  debet 
pleaded  by  the  Defendant,  a  Special  VerdiiSt  found  the 
Statute  of  7J?.  6.  touching  the  felling  of  Wines,  That 
none  ihould  fell  without  Licence  according  to  the  faid 
Aft :  Then  they  found  the  Patent  9  Jac.  i.  whereby  the 
King  incorporates  the  Vintners  of  London^  and  grants 
forhimfelf,  his  Heirs  and  SuccelTors,  That  it  fliould 
be  lawful  to  the  Mafler,  Wardens  and  Freemen  of  the 
Commonalty  of  Vintners,  {xhix  being  the  Name  pf  the 
Corporation)  and  their  Succeflbrs^  and  all  who  fliould 
be  Free  of  the  faid  Company,  To  fell  JVine.  Firfi^ 
Within  London^  and  three  Miles  thereof.  Sfcondly^ 
In  all  Cities  and  Port-Towns  in  England.  Thirdly^  In 
all  other  Cities  and  Thoroughfare  Towns  on  the  Road, 

between 


Kinj;  James 
the  Pirft 
granted  to  the 
Vintners  of 
Londtm,  Libertf 
to  feU  Wiaet 
without  Li- 
cence ;  inis 
does  not  dc- 
termiL^ty 
his  Death. 
S.  C.  Vjmgjtw 

33»- 

Hard.  44g, 
464- 

2  Keb.  245* 
280, 322,  ^r. 
to  790. 

3  Keb.  76, 1 19k 
I43i  I55<  x94» 
223.  364. 
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between  London  and  Dover,  and  London  and  Berwick^ 
■where  any  of  tlie  Company  fl^ould  inhabit,  and  to 
keep  Taverns  and  fell  Wines  by  Retail,  notwithftaiiding 
.  the  Statute  of  E.  6.  or  any  other  Statute  made  or  to  be 
made.  Then  they  found  the  Statute  of  12  Car.  2.  c 
25.  whereby  it  is  enabled.  That  no  Per/on  Jhall  Jell  JVines 
by  Retail^  except  he  be  enabled  according  to  that  Statute ; 
and  di revets  how  the  King  fhall  nominate  Commiflioners 
for  granting  Licences,  and  thereupon  referves  a  Revenue 
to  the  Kinj; ;  Provided  that  this  A&Jhullnot  he  prejudicial 
to  the  Majler^  Wardens^  Fret' men  and  Commonilty  of  the 
Vintners  of  London,  but  that  they  may  ufe  and  enjoy  fuch 
Liberties y  as  they  have  heretofore  lawfully  ufed.  And  (they 
found)  I  hat  the  Defendant  was  a  Freeman  of  the 
Vintners  Company,  and  kept  a  Tavern  at  Stepneyy 
within  three  Miles  of  London^  and  fold  Wine  by  Retail 
*  P-  218  at  thefaid  ^  Times.  And  if  he  were  indebted  for  the 
faid  Times,  they  found  for  the  Plaintiff  5./.  andif  not, 
'^  .  Csfr.  then  for  the  Defendant  for  the  Whole.  This  Cafe 
after  divevsArguments  in  the  King's  Bench,  was  for 
the  Weight  and  Difficulty  of  the  Cafe  adjourned  into 
the  Exchequer-Chamber,  and  it  was  there  twice  argued 
at  the  Bar;  Firfl^  By  Norih  the  King's  Solicitor  for 
the  PlaintitV,  and  Levins  for  the  Defendant,  and  at 
another  Day  by  Finch  the  King's- Attorney ;  and  (a  new 
Judge  being  made)  by  Levim  again  for  the  Defendant  \ 
and  for  the  Plaintiff  three  Points  were  principally  made. 
^i^Jiy  That  the  Patent  of  King  James  I,  with  the  Nan 
ohjiantey  was  never  good  in  its  Creation.  Secondly y  If 
it  ever  was  good,  yet  it  was  determined  by  that  King's 
Death.  Thirdly^  Th n  the  Pnw//i?  in  the  Statute  of  iz 
Car.  2.  does  not  enable  the  Defendant  to  fell  without  a 
Licence:  And  upon  the  firff  Point  they  obje6\ed.  That 
the  Patent  was  never  good,  Firji^  In  refpefl  of  the 
Perfons  to  whom,  viz.  a  Corporation  which  was  not 
fubjeil  to  a  Ufe,  and  therefore  not  capable  of  fuch  a 
Truffasfor  making  whom  they  f)lcafed  Free  of  their 
Company;  or  to  make  them  exempt  from  the  Law,  and 
in  Effe6i  t^  give  to  them  a  dclegative  Powcr»  for  exempt- 
ing whom  they  would  from  the  Law,  and  by  this  means 
.  delegate  an  Exemption  to  any  other  Peifon  whom  they 
fhould  make  Free  of  their  Company ;  which  the  King 
himfdf  could  not  do.  Sec  7  Co.  the  Cafe  of  Penal  Laws, 
^nd  Co.  Entr.  370.  Secondly y  For  that  the  Grant  was  for 

ever, 
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ever,  and  fo  not  good  in  Point  of  Time.  Thirdly, 
That  it  was  void  in  rcfpcil  of  the  Pbxcs,  extending 
over  a  great  Part  of  tlie  Realm  ;  alfo  a  Difpenfation  is 
a  pjovident  Relaxation  of  the  Law,  by  Reafon  of  fome 
V^eighty  Neceiiity.  See  r  i  Co.  SS-a.  7  Co,  3'?.  As  to 
the  lecond  f'oint,  they  fa  id,  I'i^Jly  That  this  is  only  a 
Licenc*:  to  do  a  Tiling  contrary  to  a  Pi  nal  Law;  and  all 
Licences,  Comrniirions,  ^c  determine  with  the  Death  of 
the  D'inor,  and  cited  Latch  170,  171.  and  Dyer  190. 
Secondly^  It  was  faid  to  this  Point,  That  tliofe  Difpenfa- 
tions  are* Prerogatives  of  the  King,  which  he  cannot 
grant  lo  as  to  bind  his  SuccefTor;  for  they  ou^^ht  not  to  b*: 
granted,  but  for  fome  weighty  or  urgent  Ncceffity^and  the 
Pre  eceilof  King  cannot  know  whatlliall  benecciiaryor 
prudent  for  the  Succcffor  to  do.  And  to  the  third  Point 
they  faid,  Firjl^  That  the  Non  ohjlante  in  the  Patent  of 
King  James ^  cannot  difpcnfe  with  the  Statute  oi Car,  2. 
made  iince,  notwithflartding  thofe  Words,  any  Statute 
made  or  to  be  made -^  which  was  agreed,  had' fecondlyy 
*  That  the  Pro^'ifo  in  the  Statute  of  la  Car.  2.  fliall 
not  enable  them  to  fell  Wine  without  Licence,  iFor  it 
laves  to  them  only  fuch  Liberties  as  they  before  law- 
fully ufed.  And  thr  Patent  of  King  James  does  not 
make  their  felling  of  Wines  lawful,  but  only  excufes 
them  from  the  Penalty  and  Forfeiture,  which  they 
would  incur  by  the  Statute  of  7  ^d,  6«  For  the  Aft 
of  Ed,  6.  makes  the  Thing  illegal  by  the  reftraint,  and 
punifliable;  and  tlie  Patent  of  King  James  difpenfes 
only  with  the  PeBalty  and  Foriciture,  and  does  not 
make  the  Thing  legal  again'ft  the  Body  of  the  Statute 
of  Ed,  6.  and  altt^o*  the  keeping  of  'I'averns  was  a 
Trade  before  the  Statute  of  E*  6.  yet  it  was  confidercd 
as  a  Trade  that  introduced  Irregularities  and  Diforders, 
and  the  Statutes  of  Ed,  6.  and  Car,  2-  were  made  for. 
the  Commoa  Good  to  prevent  thofe  Diforders,  asdiverai 
Laws  before  had  endeavoured  to  do-  Sec  old  Magna 
Charia  24,  25,  1 15,  151.  It  was  one  of  the  Aiticles  in- 
jfe^*/-^  to  enquire  of  falfe  Meafures  in  Taverns,  and  the 
Judgment  of  the  Pillory,  Statute  4  K,  3.  c,  12.  27  Ajf. 
24.  and  divers  Statutes  were  made  for  redrefs  of  Difor- 
ders in  Taverns,  as  5  R,  2.  7«  6  R,  2.  7. 3  H,  8.  8.  22 
H.  8.  7.  28  //.  8.  14.  £sf  18  E.  2.  of  the  View  of 
Frank  Pledge.  But  on  the  other  Side,  it  was  faid 
as  to  the  firft  Point,  That  the  Patent  was  good  in  its 

Creation ; 


P.  2Ip 


Bot  to  thh  it 
Tvat  anfwei<^ 
ed,  That 
ihereoi  wis 
ihS  illepli.y, 
b'jt  OL*y  aa 
abdfeofthe 
Trade  might 
be  inferr«l» 
for  fo  are  ma* 
ny  other  Sta- 
tutes made  a<- 
gaiaft  other 
Trades,  as 5 r 
M,^%,  the  Sta* 
tute  Panis  & 
•ervljitt  to  re* 
guJate  Ba- 
kers and 
Brewers;  ^e. 
and  lately  di- 
vers Statute 
to  regulate  the 
Trades  of  Clo 
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thiers*  Tan- 
ners* Dyers. 
^e,  which 
only  prove  the 
ill  Ufe,  bar 
not  the  itl  -  * 
calityof  the 
Trades,  clfe 
the  ParlU- 
meats  would 
have  taJcea 
away  the 
Trades  them- 
felves,  and  not 
the  Abufes 
only. 
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Creation ;  and  to  the  firft  Objeftion,  That  the  Grantf f s 
being  a  Corporation,  were  incapable  of  fjich  a  Corpo- 
ration, were  incapable   of  fuch  a   Truft,  it   was  an- 
fwercd.  That  they   are   the  more  capable  of  fuch   a 
Truft  by  being  a  Corporation:  Corporations  are  intruft- 
ed  with   the  Government  of  Places  where  they  arc,  as 
Mayors  and  Cominonaities  ;  and  the   Statute  of  Ed,  6. 
puts  the  Power  of  licenfing  Taverns  in  the  Corporations 
of  fevcral  Towns.  Alfo  Corpora  rionv  aggregate  never  die 
or  change,  as  natural  Men  do,  and  therefore  the  Pru- 
dence  of  entrufting   them  is  always  the  fame   (1.  r.  un- 
changeable.) And  this  is  no  more  a  Delegation   of  a 
Power  than  when  the  King  makes  a  Corporation,  and 
grants,  l^hat   the  elder  Aldermen   (hall   bejufticesof 
Peace  (which  he  does  every  Day)  is  a  giant  of  a  Dele- 
gative  Power  to  make  a  Juftice  of  Peace;  but  it  is  in- 
cluded in  the   Gtant   itfelf ;  as  a  Grant   to  a  Man  and 
his  Heirs,  the  Heir  is  not  in  by  Delegation  of  the  An- 
ccftor,  buit   included   iii  the  Grant.     The  King  cannot 
grant  to  a   Corporation  a  Power  to  make  J  u  ft  ices  of 
Peace.     But  when  the  King  grants  to  a  Corporation 
that  their   Aldermen   fliall  be  Jufticcs  of  Peac6,  they 
are  fo  by  Virtae  of  the  Grant  itfelf,  when  they  become 
Aldermen,  and  not  by  the  Delegation   of  *  thofe  who 
eleftcd  them  Aldermen,  20  H-  7.  6.  1  H.  4.  5.  Stat.  27 
IT.  8.  24.   21  -£.4.  56.  yV/v.  13.     And  as  to  the  Time 
of  its  enduring,  it  is  more  than  for  Life,  vh.  for  ever; 
fo  are  all  Grants  to  Corporations  to  purchafe  in  Mort- 
main  perpetual,  and    do  not  determine  by  the  King's 
Death,  nor   are   they  reftrairied  to  any  Time.     And  in 
£ridgmans  Reports^    Allen  againft   Newton,  a   Licence 
was  granted  tn  this  fame  Statute  to  one  for  Life,  Re- 
mainder to  another  for  Life.     And  fo  in  Hillary  1659. 
-8»  /?.    Toung  againft  JVrigki^  a  Licence  was  to   the 
Father  and  his  Affigns,  Remaind<!r  to  the  Son  and  his 
Affigns  for  Life,  and  held  good;  for  by  the  Difpenfa- 
tion,  there  pafles  not  only  an   Authority,  but  alfo  an 
Intereft  by  way  of  Reftitution  to  that  which  was  their 
JRight  before  ^the  Statute  made.     And    the  Grantees  of 
Wine-Licences  have  always   aliened  and  affigned  them 
from  one  to  another,  with  their  IToufes  wheiein  the 
Taverns  arc  kept.     And  as  to  thefecond  Point,  it  was 
argued  (agreed,)   That  Commiftons,'  Authorities  and 
Patents,  which  are  no  more  than  Licences,  do  deter- 
mine 
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mine  with  the  King's  Death.  But  in  this  Cafe,  the 
'Grant  and  the  N071  ohjiante  do  not  operate  only  as  a 
Licence,  but  as  the  ReJlitution  of  an  Intcieft,  F.  N.  J8. 
a 23.  G.  A  Licence  to  alien  in  Mortmairty  does  not 
determine  by  the  Death  of  the  King,  the  Gi'antor> 
Flotvd.  457.  b.  and  %  R.  3.  4.  The  King  grants  to  aft 
Abbot,  That  he  lliall  not  be  a  Collector  of  the  Tenths; 
(a  Tax)  it  Ihall  bind  the  Suaceffor,-  becaufe  it  operates 
as  a  Difcharge  execaited,  and  not  as  a  Licence  Executory. 
See  Dyer  54.  A^icence  on  thjs  Statute  to  one  and  his 
Aiiigns  ;  and  Bridgmam  1 13.  and  the  Cafe  of  Tcuttg  and 
Wright,  3  Cro.  77.  before  cited,  and  in  Trinity  Term 
%  Jac.  I.  in  the  Common  Pleas,  Norris  againfl  Mafoii 
and  HilU  2  Jac.  1.  in  the  King's  Bench,  Might  againft 
Norton^  in  an  Information  on  the  Statute  of  Ei.  6. 
f uch  a  Patent  was  tnade  by  Qiieen  Elizabeth,  and  con- 
firmed by  King  James ;  and  upon  a  Demurrer,  Judg- 
ment was  for  the  Defendant,  ^bich  flicws  that  the  " 
Patent  did  not  determine  by  Queen  Elizabeth's  Death ; 
for  if  fo,  the  Confirmation  by  King,  James  of  a  Patent, 
which  was  become  void,  had  bet n  tilfo  void :  Wliich 
Cafes  were  the  fame  Year,  vii^.  the  fecond  of  King 
Jamesy  as  the  Cafe  of  Penal 'Statutes,  which  4$. the 
fame  Cafe  with  Sir  Walter  Raleigh's,  and  Co.  Entr,  37c- 
proves,  Tliat  the  Court  took  a  diverfity  between  this 
Patent  and  the  Patent  to  Sir  Walter  Raleigh  to  difpenfe 
with  Penal  Laws.  Aifid  as  to  the  third  Point,  when 
the  faving  in  the  Statute  faves  to  the  Vintners  *  of  ^"p  ^^w 
London  all  the  Liberties  which  they  had  lawfully  xifed, 
it  faved  to  them  the  Liberty  of  felling  Wines  without 
Licence>  for  when  they  by  the  Patent  of  King  Jittmis 
(were  exempted  from  the  Penalties  pf)  the  Statute  of 
Ed.  6-  they  fold  Wines  lawfully,  apd  there  is  nothing 
elfe  t^  be  faved  to  them.  And  of.  this  Opinion,  as  to 
this  (laft)  Point,  were  all  the  Judges,  except  Baron 
Thurlandy  who  held.  That  the  Patent  of  King  James 
fapved  them  only  from  the  Penalties  and  Forfeitures 
given  by  the  Statute  of  Ed.  6.  but  did  not  make  the 
felling  of  Wines,  lawful.  And  the  Cafe  having  beta 
^argued  at  the  Bench  feveral  Days  in  Enjler  ^lhA  Mi- 
^ chaclmas  Terms^  a6  Car.  7,.  viz.  Two  Judges  on  each 
Day>  Judgment  was  ruled  to  be  given  for  the  Defen- 
dant. And  on  the  firil  Point,  Baron  Thurland^  and 
Wyndham,  and  Ellis^  Judges  in  the  Common  Pleas, 

and 
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and  Turnery  Chief  Baron,  held.  That  the  Patent  of  King 
James  wz^  not  good,  and  groi:ndcd.thcitfcive&  much 
upon  the  Reafons  befote  a  Hedged.  But  all  the  other 
Judges,  Hale  and  Vaughan^  Chief  Jufticis,  Ttvyfien^ 
IVylde  and  Rainsfordy  Judges  of  the  King's  Bench,- 
Atkyns  of  the  C  ommon  Pleas,  and  Twrner  and  LittLton, 
Barons  of  the  Exchequer,  held,  That  the  Patent  was 
good  in  its  Creation.  And  as  to  the  fecond  Point, 
Wyndham^LXiA  -£7//i  held.  That  if  the  Patent  wa^  ever 
good>  it  did  not  determine  by  K.  James's  Death  ;  and 
with  them  agreed  Hale,  Ch.  Jufticc  of  B,  K.  and 
Faughany  Ch.  Jufticc  of  C  JS.  and  Twyfden,  Rainsford, 
JVyldty  AtkynSy  Baron  Turner  and  Littleton  ;  but  the 
Chief  Baron  Turner  and  Thurland  held.  That  tho'  it 
had  been  good  in  its  Creation,  it  was  notwithftanding 
determined  by  the  King's  Death.  And  as  to  the  third 
Point,  they  all  as  before,  except  Ihnrlaudy  agreed. 
That  the  Pro^t/hiu  the^Statute  of  12  Car,  2.  exempted 
the  Vintners  of  Lotulon  out  of  the  Statute,  becaufe  it 
was  a  Privilege  lawfully  ufed  by  them  before  the  Sta- 
tute :  And  thereupon  the  Record  was  fent  back  into' 
the  King's  Bench,  and  theie,  on  the  Motion  of  Levin z. 
Judgment  was  entered  accordingly. 
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*  Dawns  againft  Beck. 

^SSUMTSITy  in  Confideration  that  the  Plaintiff 
would  forbear  to  fue  the  Defendant  as  Adminljirairix 
of  y.  ,S.  who  died  indebted  to  hirii,  till  he  the  Defen- 
dant'had  married  fuch  a  Woman  to  pay  him  ;  and  fays. 
That  he  had  forboipni  and  that  the  Defendant  ha(d" mar- 
ried the  Woman.  After  Verdifl,  it  was  moved.  That 
it  is  not  alledged  that  the  Defendant  was  Adminiftratrix 
and  fo  the  forbearance* of  fuing  her  is  no  Confideiation, 
ioxui[A%)  is  no  Affirmative,  but  only '  Similitudinary, 
and  JoPtes  cited  Pafch.  1653.  B.  R.  Rot.  196.  in  Style's 
Reports  ^o^*  to  be  fo  adjudged,  whereupon  the  Judg- 
ment was  liaid:  But  afterwards  on  a  fecond  Motion, 
it  was  adjudged  for  the  Plaintift,  for  ut  (as)  15  an  Affirm- 
ative, as  a  Difcent  to  one  as  Son  and  Heir,  is  an  Affirm- 
ative that  he  is  Sod  and  Heir. 

'Fit 
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Pit  ggainft  Knight. 

DE  B  T  on  an  Obligation  in  Brifioly  where  the 
Defendant  pleaded  in  Bar  a  Judgment  on  the  fame 
Obligation,  in  B.  R.  and  this  he  is  ready  to  verify  by 
that  Record  remaining  in  B.  R.  The  Plaintiff  replies. 
No  fuch  Record,  and  thereof  demands  Judgment,  and 
his  Debt  aforefaid  to  be  adjudged  to  him  ;  The  Defen- 
dant rejoins,  7'hnt  there  2$  fitch  a  Record^  and  this  he  is  ready 
to  veriy  by  that  Record'^  but  pleads  further.  That  he  can- 
not have  the  Record  out  of  the  if.  B*  and  thereupon  demands 
Judgment^  Whether  the  Court .  at  Briftol  would  Jurther 
proceed:  And  the  Court  there  gave  Judgment  againft 
the  Defendant  for  failing  of  the  Rec6rd  ;  and  now  two 
Errors  were  affigned  viz,  iji.  That  the  Plaintiff  in  his 
Replication  did  not  demand  any  Damages,  but  only 
his  Debt,  and  yet  the  Court  there  had  given  him  Da- 
mages alioi  But  by  the  Couit,  The  Demand  of  the- 
Judgment  is  fufficient,  for  when  the  Court  gave  him 
Judgment,  they  ought  to  iiave  given  him  Damages  alfo, 
as  incident  thereto,  zdly.  That  theCoijit  there  ought 
not  to  have  given  him  Judgment  on  the  Failer  of  the 
Record,  at  leaft,  not  without  a  Demurrer  on  the  Plea^ 
But  the  Court  affirmed  the  Judgment. 

•JVote  this.  For  hereby  it  feems  that  the  Record  might  • 
have  been  removed  out  of  -B.  R,  by  CerSorariy  and  thea> 
fent  by  Mittimus  to  this  inferior  Court.     (Siuere.) 
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Sw  C.  I  Sid. 
329. 

X  Saund.  97* 
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VicJe  2  Lev.  19. 
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Verni  qui 


tarn  againft  • 


Chamber. 


lu  the  Exchequer 


J)EBT  onthe  Statute  «[, King  y^m«  I    touching  a W.,  with. 
^-^    Leather,  and  upon  an  lllue  tried   at  the  Gntld-haUy  out  Warrant 
the  Jury  not  being  full  a  Tales  was  prayed  :  But  it  was  *"  Informati- 
objeaed  for  the  Defendant,  that    it  cannot  be  without  Jndiamewi. 
a  Special  Warrant  by  the  Attorney  General.     But   by  Bull.  N.  P. 
Ildle,  It  may  well  be  in  this  Cafe  without  Warrant,  by  ^<^5. 
Rcafon  of    the  Intereft   which    the   Profccutor  has;' 
othei  wife  in  Indiftments,  Sic*  which  are  the  Suits  of 
.  the  King  himfclf.  •      ' 

Term. 


t     ^M     ) 


Term.  Sana.  Mich. 
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Combers  againft  Watton. 

EBT  againft  the  Heir  on  an  Obligation  of  his 
Aneeftor,  in  the  Detinet  only :  And  after  Vcrdift 
It  was  moved.  That  it  ought  to  be  in  the  Debet  and 
Detinet ;  and  fa  held  the  Court  at  firft,  but  it  was  af- 
terwards refolved  to  be  cured  by  the  Oxford  A6t  of 
Jeofails^  being  after  Verdi<^t ;  and  though  not  by  the 
particular  Word^  in  the  Statute,  yet  it  is  by  thofe  ^it- 
litTzl  WordSy  and  other  like  Cafes.  2nd  Exception.  That 
the  Defendant  appeared  by  Guardian,  and  it  does  not 
appear  that  he  was  within  the  Age  of  twenty-one  Years, 
nor  is  the  Guardian  faid  to  be  admitted  by  the  Court; 
and  thereupon  it  was  flayed  :  But  it  was  faid  by  the 
Court,  That  if  the  Guardian-piece  could  be  found, 
and  it  is  entered  fo  there,  the  Court  would  amend  the 
Declaration  thereby. 


Dithicke  agaiaft  Caravan, 


IT  was  moved  to  have  Writings  brought  in  for  the 
Defendant  to  have  a  Special  Verdift  at  the  Aflizes 
drawn  up,  where  the  Cafe  would  be;  That  a  Man 


A  Devife  cf 
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fold  by  Kxe- 

CUtOTfc 

Money  be  Aflfe^f  in  their  Hands  at'^Cooiilion  Laiw.  Lex  Tefttment'  47^1  479*  * 
Brownl.  100.  Goldib.  «.  Dyer  %\^,  \Tf,  37i*-  Co.  Litt.  lU.  ^- 113.  b.  KeiK  43* 
107.  Cio.  El.  524-  I  Chan.  Rep.  3»t  35.  176.  vfi,  a7S*  Vide  poft,  304*  Pow.  on 
Dev.  29a,  a97     CoW.  454*  .     .  ^  » 

devifed 
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devifed  his  Lands  to  his  Executors,  to  be  fold  for  Pay- 
ment of  his-  Debts :  The  Lands  are  fold,  and  the 
C^ielHon  was,  If  the  Money  in  their  Hands  would  be 
Aifetsat  Common  Law  to  charge  them  in  Debt?  The 
Writings  were  ruled  to  be  brought  in,  and  Juftice 
Twyfden  fa  id.  He  had  known  it  to  be  adjudged.  That 
thc^y  arc  AfTcts  at  Common  Law,  without  going  into 
Chancery. 


♦  Bolton  agaiuft  Bolton.  4^  p^    ^^ 

A  Prohibition  was  prayed  for  citing  out  of  the  Dio*   A  Biftop's 
cefs  of  Worcefier^  to  the  Arckfs,  in  a  Cafe  between    jy*^^"^ 
a   Huiband  and  Wife,    for   a   Divorce  by  Reafon  of  Court  may 
Cruelty;  and  Day  given  to  fhew  Caufe,  on  which  they  ^  fli^wn  oa 
Ihew   a  Remiffion  from  his  Court   by  ihe  Bifliop  of  wi^outpletd- 
Worc'Jier'y  whereupon  it  was  objc6ted.  That  this  ought   Ingit. 
not   to  be  upon  Motion,  but  it  ought  to  be  pleaded;  s^.  c. «  Keb. 
for  the  Statute  of  23  H,  8.  in  the  Exception  of  Cafes,  *  ^ 
fays,  Wheic  the  Bifhop  of  thcDiocefs  does  requeft  it, 
and  the  Canon  and  Civil  Law  admits  of  the  Examina* 
tion  of  fucb   Requeft;  and   it   is  properly  to  be  argued 
and  fhewn  to  the  Court  by  the  Civilians,  whether  their 
Law  admits  it  in  this  Cafe :  But  the  Court  allowed  the 
fhewing  of  the  Bifhop's  Remiifion  upon  Motion,  and 
denied  the   Prohibition;  and  the   fame  Cal'c  between 
the  fame   Parties  being  afterwards  moved    in  the  Ex- 
chequer, the  Prohibition  was  ther>c  denied  by  Hale  and 
the  whole  Court,    on  fhewing  the  Remiffion,    upon 
Motion,  without  putting  the  Party  to  plead  it»  Lc^hm 
for  the  Plaintiff  in  the  Piohibition* 


Gee  and  his  Wife  againft  Sir  Francis  Font. 

Q£  E  and  his  Wife  brought  an  Adion  againft  Burrrl;;  A  ^«c«ipi- 

and  Sir  Francis  Fane^  and  Barker  became  Bail  for  "inrandfe- 

him,  wherein  they  and  each  of  them  were  bo  unci  in  a  veral,  a^iVy 

Recognizance,  That  if  he  was  condemned,  to  bring  ^^V^^^^* 

him  in,  or  that  he  fhould  anfwer  the  Condemnation,  or  j^ci^ent, 

otherwife  the  Debt  to  be  levied  of  their  Lands  and  yet  the  £xe« 

Chattels,  as  thcCourff  is  in  the  King's  Bcm:h ;  Judg-  2*^"^|7'*^ 

V91..L  .     Gt  »«nt  iij:^    ••  V 
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The  Judg- 
meot  being 
j«int.  Execu- 
tion to  be 
fo  alfo. 


inent  was  bad  againft  Barrel,  and  a  Cafias  ad  fatisfacieni 
fued  againft  him,  and  returned  Non  eft  inventus,  but 
was  not  filed,  and  two  Scire  Facias* s  againft  Fane  and 
Barker;  and  upon  Default  Judgment  was.  That  the 
Plaintiff  (hould  have  Execution  againft  them  according 
to  the  Foim  of  the  Recognizance  aforefaid  ;  and  there- 
tipon  the  Plaintiff  takes  a  Cafias  ad  fatisfaciend*  againA 
Fane  only,  and  levies  the  Debt  upon  him  alone,  by 
imprifoning  him  'till  he  had  paid  it :  And  now  it  was 
moved  for  a  Superfedeas  and  Reftitution,  becaufe  the 
Writ  erroneoufly  iffued.  Firjl,  For  that  the  Capias 
againft  the  Principal  not  being  filed,  no  Scire  Facias 
ought  to  have  ifl*ued  againft  the  Bail.  But  it  was  faid 
by  the  Court,  That  the  Writ  being  fued  and  returned, 
it  is  *  fuiBcient,  and  it  may  be  filed  at  any  Time  after- 
wards, and  ordered  it  to  be  now  done.  .Secondly,  Tht 
Judgment  in  the  Scire  Facias  being  joint,  the  Execu- 
tion by  the  Capias  ought  to  have  been  fo  alfo,  viz. 
againft  both  the  Bail,  and  not  againft  Fane  only.  1  H. 
5>4'5>  13- 4*  II  f/.  4.  6.  ^Cr,o>  185.  And  although 
that  the  Recognizance  was  joint  and  feveral,  fo  that 
they  might  have  had  a  Scire  Facias  againft  one  only> 
yet  having  deAed  to  take  it  againft  botia,  the  Ca.  Sa. 
ought  to  be  againft  both  alfo;  Sec  20  H.  7.  3.  b.  a 
5a.  Fa,  on  a  Recognizance  in  this  Court  againft  two, 
one  whereof  is  returned  warned,  no  Proceedings  may 
be  againft  him  till  the  other  is  warned,  and  has  made 
Default :  B^it  by  the  Court.  This  is  not  a  Judgment 
to  recover,  but  to  have  Execution,  and  that  is  to  be  ac> 
cording  to  the  Recognizance,  either  joint  or  feveral ; 
but  where  the  Judgment  is  joint,  fo  ought  to  be  the 
Execution:  But  the  Recognizance  .upon  which  this 
Scire  Facias  iffued,  as  upon  a  Judgment,  being  joint 
and  feveral,  although  the  Scire  Facias  was  joint  yet 
the  Executione  may  be  feveral,  as  the  Record  is  upon 
which  it  iffues;  and  therefore  the  Execution  in  this 
Cafe  was  ruled  to  jftand  good.  And  Note^  Though 
the  Recognizance  be  to  levy  it  de  Terris  W  Catallisy  yet 
Execution  by  the^Body  is  good  by  the  Law  and  ufage 
of  this  Court.     Levinx  for  the  Defendant. 


Ileymfift 


ASci.  19  Car.  II.  in  B.  R. 


Htyman  againft  Gerard. 

DEBT  on  Obligation,  conditioned  for  giving  an 
Account   of  all  Yuch  Moneys  as  iTiould  come  to 
his  Hands,  and  to  pay  the  fame  to  the  Plaintiff:  The 
Defendant  pleads,  That  no  Moneys  came  to  his  Hand»  ; 
the  Plaintiff  replies,  That  fuch  a   Sum  came  to  his 
Hands;    whereupon  the   Defendant  demurs,     i.    For 
that  it  is  not  faid  that  he  rcfufed  to  account  for  it,  and 
it  is  not  the  Receipt,  but  the  refufing  to  account  which 
was   the   Breach   of  the  Condition.     3  Cro.  320,  899. 
Telv.  20.  Whereto  it  was    anfwered  by    Jon$Sy     That 
by  the  Plea  it  is  admitted,  that  he   did  not  give  any 
Account,  nor  (indeed)  could  he  give  any,  if  no  Goods 
came  to  his  Hands  ;  therefore  it  would  be  in  vain  to 
fay,   that  he  refufed  to  give  an  Account  of  what  he 
fays  he  never  received  :  But  by  the  Court,  The  Repli- 
cation *  is  fufiicient  in  not  aifigning  a  Breach,  that  he 
refufecT  to  accompt.     And  it  is  not  like  the  Cafe  of  a 
Releafe,  £^r.  pleaded   in  Debt  upon  an  Obligation  to 
perform  an  Award,  where  it  is   fufiBcicnt  to  anfwer  to 
the  Releafe,  being  a   foreign  Matter,  and  out   of  the 
Condition,  without  affigning  a  Breach ;  but  here  the 
Plea  is  of  a  Matter  within  the   Condition,  and  there- 
fore it  is  not  fufficient  to  anfwer  thereto,  without  af- 
figning a   Breach  :  For  perhaps  he  bad   paid  it,  and 
therefore  ought  to  have  faid.  That  the  Money  came 
to  his  Hands,  and  that  he  had  not  accounted  or  paid 
it ;  And  the  whole  Court  ruled  Judgment  to  be  given 
againft   the  Plaintiff.     But  he  then  prayed  Leave  to 
difcontinije,    which  was  granted,  except  the  Parties 
would    fubmit  the  Truth   of   the     Matter  to    their 
Counfel,  to  be  determined  by  them. 

Ante  48>  191* 
Foil*  398.    I  Mod.  13.  41.  a  Lev.  118, 124.     I  Sid.  %^%d^    1  Saund-  23.  %  Saund.   74* 


Obliption 
to  account 
and  pay  all 
Moneys  tha| 
came  to  hit 
Hands ;  Pie», 
Ko    Money 
came  to  his 
Hands  :  Re- 

?lication, 
hat  Moneys  . 
did  come,  (tt. 
'tis  ill,  not 
faying  that 
he  had  not 
accoanted» 
or  paid* 
S.  C.  I  Sld« 
340. 
I  Saund.  99, 
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a  Keb.  258, 

«75. 

Vide  a  Show. 

36*. 

C^.  I  Saund. 

117. 

%  Show,  36a, 

363. 


Difbontinu* 
ance  a.ter  Ar» 
gument  ad- 
mitted. 
Vide  a  Dahv. 
156. 


Q.« 


ff^^rtond 
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A  freeman 
of  LM</«itde- 
▼ifes  whq 
ihall  be  Sur- 
vivor of  the 
miitomary 
fart  of  hit 
Children* 


Vide  a  Chan. 
Cafea  11;, 

I29» 

%  Chan.  Rep. 

179' 

s  Lev.  3Z, 


♦  P.  228 

See  2  Chin. 

Cafes,  117, 

J  49. 

2  Chan.  Rep. 

17^ 


Hamond  againft  Jones. 

COVENANT  was  brought  on  a  Covenant  to  pay 
to  the  Plaintiff's  Wife  fo  •much  as  (hould  be  due 
to  her  oiTthe  Death  of  her  Brother  John^  by  the  Will 
of  hfr  Father  and  the  Death  of  her  faid  Brother  ; 
and  on  the  Evidence  at  the  Trial  at  GuiUhaUy  after  the 
End  of  Eajler  Term,  it  appeared.  That  the  Father 
was  a  Freeman  of  London^  and  devifed,  That  his  Third 
Part  fliould  make  the  Cuftomary  Part  of  his  Children 
50c/.  a  Piece,  if  their  Cuftomary  Parts  did  not  amount 
to  fo  much,  and  that  if  any  one  of  them  died  before 
twenty-one,  his  Part  to  be  divided  among  all  the  o- 
thers  :  All  the  Children  died  before  twynty-one,  except 
the  PlaintilT's  Wife,  John  the  Brother  being  the  laft  that 
died,  and  the  Plaintitf  liad  received  out  of  the  Father's 
Part,  fo  much  as  would  make  his  faid  Wife's  Part  500/. 
AVid  the  Queft^ion  was,  if  fhc  ihould  be  entitled  by  the 
Father's  Will  to  have  the  Cuftomary  Part  of  John} 
For  it  was  objefled  by  Jones  and  Levinz,  1  hat  the 
Cuftomary  Part  was  not  due  by  the  Will,  but  by  the 
Cuftom,  and  to  entitle  her  thereto,  fhe  ought  to  take 
Letters  of  Adminiftiation  to  the  Brother,  but  is  not 
entitled  thereto  *by  the  Father's  Will,  for  he  had  no 
Power  to  appoint  a  Survivorftiip  thereof:  But  by  AV 
lynge^  Chief  Juftice,  Though  the  Father  had  not  Power 
to  difpofe  of  the  Cuftomary  Pait  from  his  Children, 
yet  he  had  Power  to  appoint  a  Survivorftiip  thereof 
among  the  Children  ♦  themfelves  by  his  Will.  And  fo 
JVylde,  Recorder  of  London  and  King's  Serjeant,  faid, 
it  had  been  lately  refolved  in  Chanceiy,  in  a  Cafe 
wherein  he  was  of  Counfel ;  axfd  fo  Kelynf^e  now  di- 
refled  the  Jury,  who  accordingly  gave  a  Verdifl  for 
the  Plaintiff  for  the  whole. 


Sluare  of  thi^?  Matter. 


Term 


(     4*9     ) 


Term.  Sanft.  Hill 


ANNO 


19  &  20  Car.  II.  in  Baaco  Regis. 


Freemdntle    againft     the     Company    of     Silk- 
Throwfters- 


T 


S.  C  I  Kelv 
309,  310* 


HTS  Cafe  was  referred  by  the  Privy  Council  lobe  ^jf>'"^%^ 
tried,  whether  a  By-law  made  by   the  Company  ?hro^er 
of  Silk-Throwflers,  That  none  of  that  Company  (hould  ihail  mike 
have  above  fuch  a  Number  of  Spindles   in  pnc  Week,  more  thin  & 
be  a  good  By-Law  pr  not  ?  And  after  Verdifl  for  the  ales'!  Week. 
Plaintiff,  on  a  Trial  of  the  Fa6l,  it  was  moved  in  Ar-  good, 
reft  of  Judgment,  That  it  being  a  By-Law  in  rcftraint 
of  Trade,  and  founded  on  their  Charter  of  Incorpora- 
tion, with  Power  to  make  By-Laws,  and  not  on  any 
Cuftom,  was  a  Monopoly,  and  void.    To  which  it  was 
anfwered  and  refolved  by  the  whole  Court,  That  this 
is  not  a   Monopoly,  but  a  KeAraint  of  a  Monopoly, 
that  none  might  engrofs  the  whole  Trade ;  being  rather 
to  provide  for  an   Equality    of  Trade,  according  to 
what  is  convervJcnt,  and  good :  And  they  gave  Judgmeai 
for  the  Plaintiff. 


^  Parkcr't  Cafe. 


P.  ^O 


Return  on  an  Habeas  Carpus  was.  That  he  was  Coart  ol  Ho- 

committed  by  Commiffioncrs  deputed  for  cxcrci-  5lms*£?fore 

fi|ig  the  Office  of  Earl  Maxlhal    (he  being  a  Luna-  theEirlncaiv 

tick)  flMUoply. 


Hill,  tp  6f  20  Car.  II.  in  B.  R. 


Vide  t  iid 
35  a>  353* 
rarlUineat 
Cafes  58. 
4  Mod.  128. 
Fareiltfy,  115. 
aSalk   553. 
I  Keb.  310, 
316.  Qfc. 

But  of  Life 
and  Member 
before  the 
Conftable 
and  Marflul* 


A  Commit* 

tnent  till  fur" 
ther  Order, 
good;  but 
till  f\itther 
Order  by  the 
Party>  ill* 


Court  of  Ho« 

nour  orders 

the  Funerals 

of  great  Per^ 

fons. 

Vide  t  Lev. 

t33>  134. 

ft  Hawk.  P.C 

16. 


fick)  before  whom  Sir  Edward  Walker^  Garter^  had 
complained.  That  Parker  had  painted  Efcutchcons, 
Trophies,  and  other  Enfigns  for  the  Funeral  of  the 
Lord  Grrrar^if,  and  ordered  and  marfhalled  it  without 
Licence  of  the  Commiffioners,  Judges  of  the  Court  of 
Honour,  aiid  that  for  this  Caufe,  they  had  committed 
him  till  further  Order  ;  Whcieto  E^cceptions  were  ta- 
ken, ijl.  That  no  Court  could  be  held  before  the  Earl 
Marfhal,  or  Commillioners  to  execute  his  Office,  but 
tlvc  Court  is  to  be  held  before  the  Conftable  and  Mar- 
fhal :  But  it  was  not  allowed,  or  of  Matters  touching 
Arms  and  Honour,  the  Court  is  held  before  the  Earl 
Mj^rflial  only,  but  touching  Matters  of  ordinary  Juf- 
tice,  which  concern  Life  or  Member,  before  the  Con* 
ftable  and  MarlliaU  %dy»  That  the  Commitment  till 
further  Order,  was  not  good,  that  it  ought  to  be  till 
he  be  delivered  by  Courfe  of  Law  j  and  to  this  Purpofc 
were  cited  i  Cro.  Seke*s  Cafe,  and  Br  ice's  Cafe  ibid. 
and  Burkharns  Cafe  ibid,  and  i  Cro.  PVolnough's  Cafe, 
and  Freeman^  Cafe  ibid,  the  fame,  and  3  Cro.  Adies 
Cafe.  But  on  Confideration  of  all  thofe  Cafes,  the 
Court  held  the  Return  good  in  that  Point;  they  agreed, 
That  a  Commitmeil^  till  further  Order  by  the  Perfons 
committing  was  not  good,  but  till  further  Order  ge- 
nerally, as  here,  is  all  one  as  by  fiirther  Order  of 
Law.  (Q^)  ^ly.  It  was  excepted,  That  the  Court  of 
Honour  cannot  commit  for  painting  of  Arms,  for  it  is 
a  Trade,  which  any  Man  educated  therein  may  law- 
fully ufe.  But  to  that  it  was  anfwcred  and  refolvcd. 
That  Painter-Stainers,  as  Parker  here  is,  and  not  a 
Herald-Painter,  though  they  may  paint  Arms  for  or- 
dinary Ufes,  yet  they  cannot  do  it  for  great  Solemnities 
or  Funerals,  without  a  Licence;  muchlefs  marfhal  or  or- 
der the  Ceremonies  of  Funerals,  as  here,  without  a  Li- 
cence ;  but  therein  they  ought  to  be  direfted  by  the  He- 
ralds; as  for  allNoblemcu  by  Garter  King  of  Arms;  for 
all  Gentlemen  oikthis  Side  Trent  by  Clarenceuxy  and  bey- 
ond Trent  by  Norroy.  Whereupon  Parker  *  feeing  the 
Opinion  of  the  Court  againft  him,  fubmitte:!  himfelf 
to  Sir  Edward  Walker,  (SarUr,  and  compounded  with 
him  for  the  Misfeafance,  and  thereupon  being  brought 
up  again  at  anothi^r  Day,  he  was  difcharged. 


Hay  ward 


Hill.  19  &f  zo  Car.  II.  im  B.  Rf 


/fojwtfr^againft  Cunnington, 

'T^RESPASS  for  digging  Turfs,  the  Defendant  pleads 
-■-  that  he  is  feized  of  an  ancient  Houfe,  and  prefci  ibes 
to  have  fo  many  Tuifs  every  Year  as  two  Men  could 
dig  in  a  Day,  as  belonging  to  his  Meffuage  :  The  Plain- 
tiff demurs,  for  that  it  ib  not  fhcwn  that  the  Turfs 
\rcrc  to  be  burnt  in  his  Houfe,  and  all  Eftoveri  are 
to  be  ufed  in  the  Houfe,  and  as  it  is  laid  here,  they 
may  be  fold  although  he  claims  them  as  appurtenant 
to  his  Houfe  ;  and  a  Cafe  was  cited.  That  a  Prefcrip- 
tion  for  digging  Clay  in  another's  Soil  to  make  Pots, 
is  void,  which  Kelynge  Chief  Juftice  remembered  : 
But  it  was  anfwered  and  refolved.  That  when  the 
Tiling  is  uncertain  as  Eftovers,  it  ought  to  be  applied 
to  the  Houfe  to  afceriain  it,  but  here  it  is  certain  enough 
in  itfelf,  viz.  fo  much  as  two  Men  could  dig  in  a  Day; 
and  for  Authorities  were  cited  Pajlal's  Entries,  539, 
and  I  Cro.  Sfooner  againft  Day,  And  Judgment  wa3 
given  foi  the  Plaintiff. 


Prefcription 
for  fo  many 
Turfi  as  two 
Men  could 
dig  in  a  Day, 
as  appurte- 
nant to  hit  0 
Houfe. 
S.  C.  I  K«lb. 
290,311.  . 

1  Sid.  aM^ 
vide  4  Co> 
37- 

5  Co.  I^ 

8  Co.  47,  fifr. 
Plowd.  38f. 

2  Sid.  8^ 

3  Lev.  165. 


Whtatly  againll  Lane^ 

■pjEBT  in  the  Detinet,  and  declares  on  a  Judgment  had 
^  by  himfelf  againft  the  Defendant,  as  adminiftra- 
tor  of  Lane  for  27/.  Damages  in  Ajfumffit,  and  8/. 
Coils,  and  does  not  fhew  how,  i.  e*  if  the  Damages 
or  the  Cofts  were  ie  bonis  propriis,  but  generally  quod 
cum  recufertiffet  27/.  for  Damages,  and  8/.  for  Cofts  ; 
whereupon  the  Defendant  demurred  generally,  and  pre- 
tended that  the  Declaration  was  infuftcient  ;  for  if  it 
was  De  bonis  fids  frofriisy  as  it  might  be  for  the  Dama-^ 
ges  on  ne  unque  Adminiftrator  *  or  Executor,  then  it 
ought  to  be  in  the  Debet,  or  if  the  Cofts  are  De  bonis 
fropriis,  as  they  ought  to  be  if  he  has  not  Affets  ;  for 
them  it  ought  to  be  in  the  Debet:  But  at  the  Day  the 

Defendant 


Vide  €  Mod.  125*    I  Mod.  i88«    %  Lev*  40i 
i4;.  6  Mod.  u5*    %  I«v«  ^    189, 188* 


189.    Vi<Ie  poft,  %$$,  256< 


Debt  on  t 
Judgment  a<* 
gainft  Execu- 
tors in  the 
Detinet,  not 
ihewing  whe- 
ther the 
Judgment 
wat  of  his 
own  Good^ 
or  the  TeiU- 
ttff's. 

♦   P.  232 

s.  c.  I  si<L 

S9r.      ^       ^ 
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2  Keb.  44a« 
43 1>  455* 
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Defendant  did  not  appear  to  maintain  his  Demurrer, 
whereupon  Judgment  was  given  for  the  Plaintiff.  See 
%Cro.  545,  546.  that  it  is  good  in  the  Detinet,  becaufe 
it  fhall  be  AilcLs  when  recovered,  be  it  one  way  or 
the  other.     Levinz  for  the  Plaintiff. 


A#>eedor 
Truft  to  pi^ 
the  Profits  to 
three  in  e- 
qoal  Matmer* 
and  Tiettwy 
fht  InhiritMUi 
to  them  in 

maKes  t  Te« 

nancy  in 
Common  of 
the  Whole, 
fo  as  in  a 
Will. 
Vide  Stat. 
4  Anns, 
c.  16. 
1  Ron.  Abr. 
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[0.594* 
S  Cro.  39. 
Style  «ii. 
Owen  65.  a5« 
Goldib-  loof 
141. 

Cro.  El.  9» 
16s,  330,  4ai» 
3Leon.  11. 
I  Leon.  'l6^ 
1  And.  194* 
Poph.  $%> 
%  And.  17* 
Yelv.  t83- 

1  Bulft.  14^ 

2  LiOw.  II73« 
Sal.   391.  Swinb.31 
4  Brown.  P.  C.  224. 
in  Ch.  340* 


Bois  againft  Bofwell  and  Dickins  in  Chancery. 

J)ICKINS  feized  in  Fee,  infeoffcd  Rojwell  in  Truft 
for  himfclf  for  Life,  and  afterwards  to  pay  the 
Profits  to  John,  Robert  and  Nichclas  Dickins,  in  ratable 
and  equal  manner  ;  and  alfo  when  they  fhould  come 
to  tKc  Age  of  twenty- one  Years,  in  like  fort  to  convey 
the  Premifes  to  them  and  their  Heirs  :  ^ohn  dies,  leav- 
ing Sufan,  his  Sifter  and  Heir,  in  the  Life  of  the  Feof- 
for ;  Sufan  marries  Bois,  and  has  Iffue  the  Plaintiff 
Bms,  and  dies  :  Nicholas  dies  without  Ififue,  leaving 
Robert  his  Brother  and  Heir  ;  Bois  exhibits  his  Bill 
to  have  an  Account  of  the  third  Part  of  the  Profits, 
and  alfo  to  have  the  third  Part  of  the  Inheritance 
conveyed  to  him  :  Robert  Dickins  the  Defendant  claims 
the  Whole  :  And  the  only  Q^eftion  w^as.  If  this  Truft 
wasajointenancy,  andfo  mouldfurvive  wholly  to  Robert, 
or  a  I  enancy  in  Common,  fo  that  the  thi.id  Part  fhould 
go  to  the  Heirs  of  John?  And  it  was  decreed  by 
Bridgman  Lord  Keeper,  aflifted  by  the  ]MdigQS  Rainsford 
and  Moreton,  That  it  was  a  Tenancy  in  Common  ;  and 
that  as  well  for  the  Inheritance  as  for  the  Profits,  and 
as  well  in  Cafe  of  a  Deed  of  Truft,  as  in  a  Will ;  in 
both  which  the  Intent  is  to  be  coniidered,  and  the  In- 
heritance here  was  to  be  conveyed  in  like  fort  as  the 
Profits,  and  that  was  in  a  ratable  and  equal  manner, 
which  in  a  Will  would  make  a  Tenancy  in  Common. 


Str.  117.     3  Com.Ojr.  34.  %  Vern.  700.  Oil.  on  Dev.  37.  i  Peer.  Wil.  19. 

L»l.    Raym.   6z«,   833.   2  Peer.   Wil.  aSo.   3  Hrown.  P.  C.  Z97. 

I  WiU   165,  541-    Cow.  65IW     I  Term.  Rrp.  59^    i  Brown  Cafe^ 


IfMihU 
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*  Hughes  sigainA  Hughes. 

PROHIBfTION  on  a  Suit  in  the  Ecclffiaftical 
Court,  foi  obliging  an  Adminiftiator  to  a  Diftri- 
bution  ;  and  upon  long  and  foleinn  Aiguments,  and 
hearing  of  Civilians  at  large,  h  was  rcfolvcd,  T^iat 
the  Eccleliafiical  Court  could  not  oblige  an  Aominif- 
tvator  to  a  Diflribution,  and  that  their  Bonds  taken 
to  that  Intent  are  void* 


f^u  l^alUr  Fane's  C^k. 

HE  being  a  Captain  of  the  King's  Guards,  and 
being  elected  Reirvc  in  the  Lord's  Court  6{  the 
Manor  of  Rowtony  to  colle«5l  the  Lord's  Rents,  i^c. 
prayed  a  Writ  of  Privilege  for  his  Difcharge ;  which 
Jultice  Twyjden  held,  he  ought  to  have  in  refpe6l  of  the 
Dignity  of  his  Offce  and  his  Attendance  upon  the 
King  ;  and  that  he  could  not  make  a  Deouty,  no  more 
than  could  aConftable;  and  cited  Hillary  ()  Jac.  v. 
Rot.  249.  Ji*'R.  Phips  and  IVinchcomhey  to  be  refolved. 
That  a  Conftable  could  not  make  a  Deputy,  and  1 
Cro>  Prowje%  Cafe,  an  Attorney  fliall  be  discharged 
from  taking  the  Oifice  of  ConOable,  and  much  more 
a  Captain  of  tlie  King*s  Guards  :  But  the  other  Jufti- 
c^s  to  the  contrary,  a  ConRable  may  appoint  another 
to  execute  his  Place  ;  and  Jufticc  Wyndham  faid,  That 
he  himfelf  did  fo  when  he  was  eleftcd  Conftable  of 
Taunton  ;  where  the  CuRom  is  to  clc6t  Conflables  by 
the  Ilouics,  which  Cuftom  he  and  Moreton  held  good, 
contrary  10  the  Opinion  in  Prowfe'^  Cafe:  And  the 
Writ  was  denied  ;  for  this  Office  is  only  a  new  Office, 
and  not  Time  out  of  Mind  as  an  Attorney /is,  and  obli- 
ged to  attend  the  Courts  of  Jufticc. 


P-233 
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P.  234  *  Foote  againft  ^^rjj)^. 

TERROR  of  a  Judgfncnt  in  the  Common  Plea^,  where 
**-'  in  an  Ejeflment  and  Special  Verdict  the  (!afe  was, 
The  Prior  of  Bedenham  feizcd  in  Fee,  demifed  the 
Lands  in  Qj^ieftion  the  iith  of  October ^  29  H.  i.  to 
Monday  for  ninety-fix  Years,  and  that  it  came  to  //. 
I.  by  Diflblntion,  and  from  him  to  Queen  Elizabeth  by 
Difccnt,  and  that  fhe  tlie  22d  of  April,  32  Eliz.  demi- 
fed it  to  Monday  for  thirty  Years,  from  the  End  of 
the  firft  Term  ;  and  that  the  Reverfion  defcended  to 
King  Charles  1.  who  fettled  it  in  Jointure  on  his  C^uecn 
Mary,  and  that  fh**  the  12th  of  May,  14  Car.  1.  re- 
citing, that  Queen  Elizeibeth  by  Letters  Patents,  Dated 
2Z  Afril  42  Eliz.  had  demifed  it  to  Monday  for  thirty 
Years,  (he  granted  it  to  the  Defendant  for  twenty-one 
Y'ears  from  the  End  or  Determination  of  the  Eflate 
granted  to  Monday  by  the  faid  Letters  Patents  ;  and 
that  afterwards  flie  alfo  granted  it  to  the  Plaintiff, 
who  brought  the  Ejcftment  in  the  Common  Pleas,  and 
there  had  Judgment  to  recover,  by  Reafon  of  a  Mi- 
ftake  in  the  recital  of  tlie  Leafe  to  Monday,  zz  Afril, 
32  Eliz.  for  that  being  fo  miftaken,  the  Leafe  of  I2 
Mavy  14  Car.  i.  commenced  prefcntly  upon  the  Scal- 
ing and  Delivery,  according  to  Co.  T^itt.  46.  b.  and 
Alilier  and  Johns  againft  Manwaring  i  Cro.  and  Dyer 
116.  And  of  the  fame  Opinion  were  the  whole  Court 
here,  after  divers  Arguments  by  Jones,  Maynard  and 
yonug  Mr.  Keiynge  for  the  Plaintiff  in  Error,  the 
Land  being  of  great  Value.  And  afterwards  in  Trini- 
ty  22  Car,  2.  for  till  then  it  depended,  the  Judgment 
was  affirmed  by  the  whole  Court,  being  retrained  by 
tlie  Words  in  the  Haben£  of  the  End  of  the  Term 
granted  to  Monday,  by  the  Letters  Paints  ajorefaid,  al- 
though the  Perfons,  the  Land,  ^c.  are  certain  enough; 
and  although  the  Term  granted  to  the  Defendant  by 
this  Means  is  altogether  void,  for  that  it  expiicd  before 
the  Term  to  Monday,  and  fo  the  whole  would  be  other- 
wife  fruitlefs  and  ineffeSual,  and  yet  he  was  obliged 
p  ^--  to  pay  his  whole  Rent  of  *  60/.  fer  Annum  for  his 
^"^     whole  Xcrm  of  twenty-one  Y'earS;  though  he  comld 

never 
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never  have  the  Poffeffion  by  Virtue  thereof :  Monday*% 
Term  continuing  tiU  beyond  the  faid  twtnty-onc  Yeai^; 
and  yet  by  the  reflrictive  Words  conctjft  per  Literas 
Faitntes  frctd ^  it  is  to  commence  Irom  the  Scaling  and 
Delivery.  Bnt  by  Kelyngc  and  Tzvijdeny  If  he  had 
mifrecited  Mondays  Leafe,  as  he  did,  and  then  had 
granted  the  Land,  Hahend'  for  twenty-one  Years,  after 
Mondays  Inieipft  determined,  it  had  been  good  for 
twenty-one  Y'ears  after  Monday's  Leafe  ended,  not- 
withRanding  the  foregoing  mifrecital. 


Offly  againft   Warde. 

DEBT  on  a   fingle  Bill  made  to  A.  to  the  Ufe  of  him  J^^^^'^^'^J^ 
and  B,     The  Defendant  pleads  a  Releafe  made  ufc  of  A 
to  him  by  B.     On  which   the  Plaintiff  demurs ;  and -B.  cannot  fi» 
without  Difficulty,  it   was  adjudged  for  the  Plaintiff,  ^'^  "^^^''^  *^ 
for  £.    is   no  .Party  to  the  Deed,  and    therefore  can 
neither  fue  nor  releafe  it ;    but  it  is  an  equitable  Truft 
for  him,  and   fuable  in  the  Chancery,  if  A.  will   not 
let  him  have  Part  of  the  Money;  and  the  Book  of  E. 
4.  cited,  that   he  might  releafe  in  fuch  a  Cafe,  denied 
to  be  Law. 


JoneNoell  2i%z\nh  Wells. 

DEBT  by  the   Plaintiff,  as  Executrix  to  her  Huf-  intrhatCafei 
band  :  The  Defendant  pleads  never  Executrix  i  and  Evidence 
on  a   Trial  the  Plaintiff  produced  the  Probate  of  the  ^g*Ihft  tJie""^ 
Will  in   Evidence  :     The  Defendant  laid.    That  the  s<?ji  of.  the 
Will  was  not  a  true,  but  a  forged  Will.     And  the  Chief  Orm"*'T-, 
Juftice,  before  whom   it   was  tried,  was  of  Opinion,  ^c^/ ' 
That  he  could  not  give  fuch  Evidence  dircflly  contrary  akcb.  357* 
to  the   Seal   of  the  Ordinary  in  a  Matter  within  his  y^ITnit'la^. 
Jurifdiftion,  whereupon  a  Cafe  was   made  for  the  O-  i  roh.  Kep. 
pinion  of    the  Court,    and  a    Verdift  taken  for  the  2^6. 
Plaintiff  :     But   Judgment  to  be  fl»id,  if  the  Court  ^^^^'  ^^w 
fhould  be  of  Opinion,  That  fuch  Evidence  •  might    *p.  236 
be  given ;  and  upon  Motion  the  whole  Court  held,  ,  show.  393. 
That  it  could  not  begivea.  But  Evidence  may  be  given,  ^  i  Mod. 

That  "^»- 
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Thit  the  Seal  was  forged  or  repealed,  or  that  there 
were  bona  notabilia  ;  for  thofe  confefs  and  avoid  the 
Seal.  Bathe  cannot  give  in  Evidence  that  another 
was  Executor  ;  or  that  the  Teftator  was  Non^comfos 
Mtrntis,  for  thofe  falfify  the  Proceedings  of  the  Ordi- 
nary in  Cafes  of  which  he  is  Judge.  But  thofe  arc  to 
be  remedied  by  Appeal. 


*  P.  Zil 


*   Terrnino  PafchjB. 


ANNO 


ao  Car.  11.  in  Banco  Regis. 
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Edmunds  againft  Brown  and   Ti/hirJ. 

DEBT  on  an  Obligation  of  500/.  The  Defendant 
pleads  Nott  ejl  faiium^  and  gn  the  Evidence  it  ap- 
pears. That  the  Defendants  were  two  of  the  Principal 
of  the  Company  of  Woodmongers  lately  diffolved  ; 
and  that  tlie  Money  was  borrowed  in  the  Name  of  the 
Company,  and  the  Obligation  fealed  in  the  Company's 
Name,  and  with  their  Seal ;  and  the  Defendants,  as 
was  ufual,  fct  their  Names  to  the  Obligation,  but  the 
Obligation  was,  Noverint  univerji  per  frcepntes  nos 
Magijlrum  y  Guardianos,  l^c.  del  Company  de  Wood- 
mongers  teneriy  &c.  And  the  Obligation  was  endorfed 
vrithjtgillat'  (S  deliheraf  in  prafentja^  £fc.  and  attcfted. 
And  now  the  Company  beinjg  diifolved,  the  Plaintiff 
brought  the  Aftion  againft  the  Defendants,  iniendijig 
to  charge  them  in  their  own  Right.  But  it  was  ruled 
by  the  Chief  Juftice  at  Nififrius  at  Guild-hall^  that  he 
could  not  fo  do,  it  being  ut  fupra  i  whereupon  the 
Plaintifi*  was  nonfui;. 

Jtnkinj 
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•     Jenkins  againft  Keymes  in  Chancery. 

CIR  Nicholas  Keymes  being  Tenant  for  Life,  the  Rc- 
^  mainder  to  his  Son  Sir  Charles  in  Tail  ;  they  about 
the  Vear  1641.  in  Confideration  of  a  Marriage  to  be 
had  between  Sir  Charles  and  Blanch  Munfely  and  2500/. 
Portion  paid,  levied  a  Fine  to  the  Ufe  of  Sir  I^ichqlas 
for  Life,  the  Remainder  to  Sir  Charles  *  and  Jtlanch 
for  their  Lives,  the  Remainder  to  the  Heirs  of  the 
Body  of  Sir  Nicholas  (Sir  Charles)  of  the  faid  Blanch 
begotten,  the  Remainder  to  the  Heirs  of  the  Body  of 
Sir  Charles,  with  Power  for  Sir  Nicholas  to  charge 
the  Premifles  with  2000/.  Sir  Nicholas  znd  Sir  Chailes 
about  the  Year  1642,  joined  in  a  Leafe  and  Releafe  to 
David  Jenkins y  the  lVelJ}\  Judge,  and  his  Heirs,  for 
200c/.  on  Condition  of  Payment  of  200c/.  with  Inte- 
reft  fome  Years  after,  to  be  void,  and  Covenants,  on 
default  of  Payment,  to  make  further  aflurance.  And 
about  the  Year  1643.  by  Indenture,  between  Sir  Ni- 
cholas of  one  Part,  and  Sir  John  Atohry  of  the  other 
Part,  Sir  Nicholas  xcc\x\(\g  the  Power,  it  is  faid,  in  the 
Indenture,  that  he  charged  the  Premiffes  with  200c/. 
for  the  payment  of  his  Debts*;  but  it  is  not  faid.  That 
he  granted  any  thing  to  Sir  John  Awhry^  nor  that  he 
charged  the  Lands  to  Sir  John  Awhry,  or  to  any  other 
Perfon,  but  (only)  that  he  chained  them.  Blanch  ttf" 
teruards  dies  without  Iffue,  Sir  Charles  marries  another 
Wife,  by  whom  he  had  Iffue  Sir  Charles  the  Defendant, 
and  dies  :  David  Jenkins  dies,  and  leaves  David  Jenkins 
the  plaintiff  his  heir  and  Executor,  who  brought  an 
Eje<9ment  in  the  Exchequer-Chamber;  and  on  a  Spe- 
cial Verdift  it  was  adjudged,  as  before  appears.  That 
the  Leafe  and  Releafe  was  no  good  Execution  of  the 
Pov/er  at  Common  Law  ;  and  now  he  brought  his  Bill 
in  Equity  on  thefc  Grounds,  t/jr.  i^.  That  the  Confi- 
deration of  the  Marriage  of  Blanch,  and  the  2500/.  paid 
"with  her  did  not  extend  to  the  Defendant,  being  an 
Iffue  by  the  fecond  Venter,  and  fo  the  Eftate  in  Re- 
mainder, whereby  he  claimed,  was  voluntary.  2dly» 
'J  hat  the  Father,  Tenant  in  Tail,  joining  in  the  Con- 
veyance (who  might  by  Fine  have  barred  the  Defendant) 
if  his  Iffue  could  not  be  obliged  by  his  Covenant  for 

further 
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further  Aflurance,  to  make  that  Affurance  good  which 
his   Father  had   made.   ^dly.  iSf  not,  then  though  the 
^^^^^  ^  Power  be  not  well  executed  as  to  the  Intent,  yet  whe- 

Ptower  ili  ex-  ^her  it  fhall  not  be  made  good  in  Equity  as  to  the  2000/. 
ecuted  in  And  Upon  the  Bill  and  Anfwer  with  this  further.  That 
«od  Hi's!  '^^'^  y^^'*  Awbry  having  500/.  due  to  him,  and  fuing  here 
^tr,  or  '  for  Relief,  his  Bill  was  difmiifed.  Sir  Nicholas  only 
€€mira,  having  fealed  the  Deed,  and.no  Proof  that  Sic  Charles 

aflented  thereto,  which  was  now  made  appear ;  (QJ 
and  it  alfo  appeared  that  the  Defendant  had  paid  other 
Debts  of  Sir  Nicholas  due  by  Bond  to  the  Value  of 
2000/.  And  now  on  the  faid  Points  it  was  declared  by 
the  Lord  Keeper  Bridgman  as  to  the  firft,  the  Confide- 
»  P.  230  ration  of  2500/.  *  paid  on  the  firft  Marriage,  fhould 
extend  to  the  IlTue  by  the  fecond  Venter  ;  and  as  to 
tYvt  fecond^  That  the  Iff ue  in  Tail  was  not  bound  by 
the  Covenant  of  his  Father  to  make  that  AiTurance 
good,  which  his  Father  might  have  made  good  by  a 
Fine,  although  it  was  faid.  That  it  had  b' .  n  fo  done 
formerly,  and  that  the  Lord  Chancellor  Hyde  was  of 
that  Opinion  :  And  as  to  the  thirdy  The  Lord  Keeper 
held.  That  S\t  Nicholas  iCtiA  Sir  T/jar/rj  joining  in  the 
Conveyance  to  JenkinSy  and  covenanting  on  default 
of  Payment  to  make  further  All'u ranee,  cannot  be  ta- 
ken to  be  an  Execution  of  the  Power  at  all,  but  as  a 
common  Mortgage ;  and  although  that  the  Deed  to 
Awbry  was  not  a  legal^  Execution  of  the  Power,  for 
default  of  a  Perfon  to  whom  it  Ihould  be  charged,  yet 
it  being  intended  for  an  Execution  of  the  Power,  it 
fhall  be  aided  in  Equity  ''before  that  to  Jenkinsy  and 
that  the  Defendants  having,  (tho*  not  Executors)  paid 
to  the  Value  of  2000/.  in  Debts,  may  apply  it  in  Ex- 
ecution of  the  Power  to  the  Difcharge  of  the  Lands, 
being  Tertenants. 


Term. 
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Lake  againft  Kwg. 

CASE  for  printing  a  Libel  of  him,  and  publidiing  Printing  and 
and  difpeifing  thereof   to  fcveral  Perfons,  charg-  delivering 
ing  him  with  Extortion  in  his  0£Bce  of  Vicar  General  ^        " 
to  the  Bifliop  of  Lincoln ;  and  the  Defendant  pleads. 
That   the   PlaintiflF  extoriively  took   of  A.  B.  and  C. 
and  of  other  Perfons,  feveral  Sums  of  Money;  where- 
upon he  printed  and  preferred  the  Petition  to  the  Com- 
mittee ot  Parliament  for  Examination  of  Grievances, 
and  diftributed  printed  Copies  thereof  to  feveral  Mem- 
bers of  the    Commititc,  as   he  lawfully  might,  which 
is  the  fime  printing,    ^c  On  which  the   Plaintiff  de- 
murred, and  took  divers  Exceptions,  viz.  Firjl^  That 
he  does  not  name  all  the  Perfons  of  whom  be  took 
the  Money,  but  only  of  A.  B.  and  (?.  and  divers  others : 
To  which  it  was  anfwered  and  refolved  by  Kdynge^nd 
Twfden  only  in  Court,  That  the  taking  of  the  Money  o«lb.  405. 
is  not  made  ufe  of  but  only  for  inducing  the  Juftifica-  ^*^'^  **^* 
tion  of  printing  and  publilhing  the  Petition,  and  fo  it 
need  not  mention  all   the  Perfons  of  whom  he  took 
the  Money.     Secondly,   Theit  the  I>cli very  of   fuch   a 
Number  of  Copies  is  an  unneccflkry  Publication  of  a 
Scandal,  and  not  juftifiable  :  To  which  it  was  anfwered 
and   refolved.  That  the  Delivery  to  feveral  Members 
of  the   Committee  w^ho  have  the  Examination  of  fuch 
Matters   is  juftifiable,  and  is  the  common  Ufage 
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fuch  Cafes  for  Tnformatioii  of  the  Members  of  the 
Committee.  Thirdly^  it  was  objeflod,  That  the  ^^r 
efl  eadem  {which  is  thefame^  Sec.)  was  not  good  without 
a  Travcrfe  That  he  ♦delivered  it  to  any  others;  to 
which  it  was  anfwered  and  refolved,  That  the  Charge 
being  general^  To  divers  PerfonSy  and  he  juftifying  the 
Delivery  to  the  Members  of  the  Committee,  who  arc 
feveral  Perfons,  it  is  fufBcient ;  but  if  the  Aflion  had 
been  for  delivering  of  them  to  divers  Peifons  by  Name^ 
and  he  juftified  the  Delivery  to  any  (of  them)  by  Name, 
he  ought  to  have  traverfed  the  reft.  Fourthly ^  It  was 
objected,  That  he  could  not  juftify  the  Printing,  for  by 
that  means  the  Matter  is  publillied  to  Printers  and 
Compofers,  which  ought  not  to  be,  for  the  reading  of  a 
fcandalous  Letter  to  another  is  a  Publication  thereof; 
and  fo  is  the  writing  of  a  Copy  thereof.  9  Co.  59.  b* 
Ijtmh^s  Cafe ;  whereto  it  was  anfwered  and  at  length 
refolved.  That  the  printing  thereof  with  Intent  to  de- 
liver the  Copies  to  Members  of  the  Committee  is  juf- 
tifiable,  but  if  he  had  delivered  them  to  others,  it 
would  be  othei  wife ;  and  the  printing  of  them  is  not  fo 
Igreat  a  Publication  as  it  would  be  to  have  fo  many  of 
the  Copies  tvJinicribed  by  feveral  Clerks.  A  fifth  Ob- 
jeflion  was.  That  the  Publication  is  laid  to  be  the  firft 
of  Novemhr^  ^nd  the  Juftification  is  the  fecond  of 
November  which  is  not  good  without  traverfing  the 
fiift  of  November;  and  the  whole  Matter  being  tranfi- 
tory,  and  the  Day  not  material,  he  ought  to  have  juf- 
tified on  the  fame  Day,  or  to  have  traverfed  the  firft  of 
November:-  To  which  it  was  anfwered,,  and  at  laft  re- 
folved, That  the  Plea  (the  Day  not  beings  material)  is 
good  :  And  afterwards  in  Trinity  22  Car.  2.  the  Matter 
was  again  argued  at  the  Bar,  and  then  Kelynge 
and  Morr/<)«  inclined.  That  the  Printing  was  not  jufti- 
fiable,  and  that  the  Committee  ought  not  to  be  inform- 
ed by  Printing  or  Copies,  but  (only)  viva  voce:  But 
afterwards  in  Michaelmas  Term  following  Judgment 
was  give'ii  for  the  Defeodant. 


King 
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King  againft  Standijh.  . 

ACTION  on  the  Statute  27  £.  3.  of  Pr^tmunire, 
and  declares,  That  iii  EaJ}er  Term  18  Car.  2.  he 
recovered  20c/.  Debt  in  ^his  tourt  againft  the  Defen- 
dant, and  tliat  afterwards  the  Defendant  exhibited  his 
Bill  in  Chancery,  and  obtained  a  Decree  for  vacating 
of  the  Judgment:  The  Defendant  demurs;  and  now 
it  was  argued  by  Bhland  for  the  Defendant,  That  a 
Suit  in  Chancery  after  a  Judgment  is  not  within  the 
Statute.  1.^,  The  ♦  Chanceiy  by  Engli/h  Bill  was  not 
then  in  ejfe.  Lambard's  Jurifdi^iion  of  CofirtS.  Anci- 
ently the  King  heard  Caufcs  of  Equity  en  Petition  to 
himfelf,  and  fometimes  by  Reference  to  the  Chancellor; 
and  the  firft  Statute  which  gave  Countenance  to- this 
Court,  was  tlie  Statute  of  36  -E.  3.  9.  and  fuch  Cafes 
of  Equity  were  rarely  in  Ufe  till  the  Time  of  E.  4. 
w'hcn  they  incrcaftd  by  occafion  of  Ufcs.  Secondly, 
That  the  Chancery  is  the  King's  Court,  and  therefore 
the  King  is  not  (by  the  Statute)  dilinherited  from  Suits 
there;  but  from  K'^'^Jgn  Suits  to  Foreign  Courts  he 
was.  Thiidly^  Tlie  Statute  appoints.  That  the  Of- 
fender fliall  appear  before  the  King  and  his  Council, 
or  in  the  Chancery,  and  it  is  impertinent  to  put  the 
Party  to  appear  in  Chancery  for  fuing  in  the  Chancery; 
and  the  Rrafon  of  making  this  and  ihc  other  Statutes 
againft  Provifors,  was  to  prevent  the  Pope  from  draw* 
ing  the  People  to  Rome;  and  where  the  Statute  fayij^ 
To  Rome  or  other  CourtSy  that  ought  to  be  intended  01 
Courts  of  like  Nature  as  Rome,  ^s  tht  Legantine  Court 
of  the  Pope  here.  29 .  if.  3.  20.  the  Archbilhpp  of 
Tork*s  Cafe.  5  E.  4.  6.  alihi  intended  the  Bifhop's  Court. 
See  Twyfdens  Aftiiquities  of  the  Church,  That  the  Rea- 
fon  of  this  Statute  waa^O  difable  the  then  Pop^*  being 
a  French  Man,  and  the  King  having  then  War  with 
Frame 'y  and  from  this  Time  the  Peter- fence  woe  de» 
nied  :  And  as  to  the  oppofite  Authorities,  2  Cra.  344, 
345.  Moor  838.  5  JS.  4.  22^5.4.37.  Co.  Litt.  Pra". 
munirey  Throgmorton,  and  Unche'^  Cafes,  conftant 
Pra6Hce  has  been  to  the  contrary  ever^fince,  t)iTOUghout 
the  whole  Reigns  oi^ac^  1.  Car.  i.  and  Car.  2.  ai^d  ia 
14  Jac.  I.  this  Matter  was  referred  by  the  King  to  all 
Vol.  I.  R  the 
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the  Judges  and  his  Council,  and  by  them  agreed.  That 
the  Chancery  was  not  within  the  Statute;  and  this  is 
iniolled  in  the  Chancery.  Saunders  on  the  other  Side 
cited  for  Authorities  to  the  contrary,  the  Parliament 
Roll.  13  /?.  2.  No.  30.  4  Injl.  82.  Stat.  4  H.  4.  c.  23. 
That  Judgments  in  the  King's  Court  (hall  not  be  avoid- 
ed, except  by  Error  or  Attaint.  Stat.  31  H.  6.  r-  2.  in 
Raftals  Statutes  at  large,  but  not  in  Poulton:  22  E.  3. 
37.  Finch  and  Throgmorton's  Cafe,  4  Iftjl.  2  Cro.  /upra, 
4  Tnfl,  20.  the  Articles  againft  Cardinal  IVolfry,  2  /»^. 
AiitcuHCleri^  c  2.  That  the  Ecclefiaftical  Courts  are 
the  King's  Couits,  ahd  yet  are  within  the  Statute;  and 
although  the  Chancery  was  not  (then)  in  the  fame  Ufe 
as  nuw,  yet  now  it  is  of  equal  Mifchief,  and  is  another 
(kind  of)  Court  than  that  where  the  Judgment  is  given, 
I  Roll  381.  and  Dr.  and  Stud*  Lib.  i,  c.  8.  The  Court 
*  faid  little  but  inclined  to  adjourn  it  into  the  faidXx- 
chequer-Chamber;  however  it  depended  here  till  Tr/- 
tiily  Term,  22  Car.  2.  when  it  was  moved  again,  and  Hale 
being  then  Chief  Juftice  held.  That  thi«  Cafe  was  not 
within  the  Statute,  and  fo  he  faid  it  would  appear  by 
the  Petition  whereon  the  Statute  was  fi)undcd.  And 
fo  nothing  further  was  done  thereupon. 
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Turner  and  Gary  agaiaft  Neele. 

PROHIBITION,  a  Man- who  had  Zf//^ri  of  Mark 
in  the  late  War  with  tlie  DuUhy.  took  an  Ofender 
inflrad  of  a  Dtitck  Ship,  and  brought  it  into  Harbour, 
'and  libelled  againft  her  to  have  it  condemned  as  a 
Prize,  and  there  is  a  Sentence,  Tliat  it  was  no  Prize; 
and  now  the  OJlender  libels  in  the  Admiralty  againft  the 
Captor  for  Damages,  fuftained  by  a  Hurt  tl)at  the 
Ship  rtxeivcd  in  the  Port;  and  a  Prohibition  was 
prayed,  For  that  this  Suit  was  for  a  Damage  done  in 
thePoit,  for  which  an  Aflion  lies  at  Common  Law. 
But  the  Prohibition  was  denied  (after  it  had  been  twice 
moved  and  debated)  bccaufe  the  Original  being  a  Cap- 
tion at  Sea,  and  the  bringing  into  Port,  in  order  to 
have  it  condemned  as  Prize,  but  a  Confequcnt  thereof, 
not  only  the  Original,  but  alfo  tfie  Confcqucnts  fliall 
be  tried  there.    See  3  Cro.  685.    Roll  Abr.  530. 

The 
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The  King  againft  Jo.  Seellers. 

ERROR  of  a  Judgment  upon  an  Indi6lnient  be* 
fore  the  JuiHces  at  the  C^uarter-Seffions  for  ufing 
the  Tiade  of  an  Upholftercr,  and  afligned.  That  it 
was  not  a  Trade  within  the  Statute,  and  cited  2  Buljl. 
186.  the  Opinion  of  three  Judges,  and  Cahhrof^  Courts 
and  Cujloms  of  London,  48,  C9.  But  the  Court, 
v/j.  Kelyngiy  Twyfdin  and  Wyniham^  held  it  a  Trade 
within  the  Statute,  and  affirmed  the  Judgment;  and 
they  faid.  That  fo  had  a  Barber  and  a  Tailor  been 
rcfoived  Trs^ders  within  the  Sutute. 


•   Danvcrs  againft  Thijiletkwaite. 

j^SSUMPSIT   in   a  feigned    Aflion  direfted  out  of 
Chancery,  Whether  an  Obligation  of  200/.  for  Pay- 
ment of  loo/.wonat  Play,  was  voider  not ;  and  on  a 
Special  Verdiit  found  before  Kelyn^e  Chief  Juftice,  the 
.  Cafe   was   this  ;    DfUiv^rs  and   Thjitethwayte  played   at 
Dice,  and   Thijilethwayte  won  of  Danvers  a   Watch  of 
10/.  Value,  wnich   was.  prefently  delivered;  and  'alfo 
100/.  for  which  the  Obligation  in  Q^eftion  was  givela  : 
And  whether  the  Obligation  wa^J  void  by  the  Stitute  of 
l6Car,  ^..  c*    7.  which    fays.   That  if  any   Ptrfon  Jhall 
flay  and  loje  any  Sum  ij  Money,  or  other  Thing  exceeding 
1 00 1,  at  ofii  Meeting,  upon  Ticket  or  Credit,   or  otherwife, 
and  JIi  ail  not  then. 'fay   it;  the  Party  lojing   the  Money  mr^ 
other  Thing  beyond  the  Sum  of  lool.  Jhall  not  be  comfelled 
to  make  go>'d  the  fame;  and  that  all  Ubligaiions,  &c.  made 
forfecuring  it  fhall  he  voidy  was  the  QueAion :  And  it 
was  argued  by  Kelynge  junior.  That  the  Obligation  was 
g*od,  for  the  Statute  does  not  reftrain  the  playing   for 
ready  ^oney,    be  the    Sum   ever  fo  great,  but  fuch 
Gaming  only  as  brings  Men  into  Debt,  and  here  is  no 
more   than    locL  loft  in  Debt  or  on  Tickets,  and  the 
Watch  was  as  ready  Money ;  and  if  a  Man  lofe   500/. 
in  ready  Money,  and    100/.  more  upon  Tick,  an  Ob- 
ligation given  forfecuring  the  loo/.  b  not  void  by  the 

R  %  Statute; 
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Statute;  and  fo  held  Kelynge  Chief  Juftice,  before  that 
the  Verdift  was  found:  "RmX.  Jones  argued  to  the  con- 
trary, That  if  above  loo/.  be  loft  at  play,  and  Part 
paid  prcfently,  and  a  Bond  given  for  the  Re(idue»  the 
Bond  is  void ;  and  it  is  ttie  fame,  where  goods  are  fo  loft 
and  delivered  imnoed lately,  and  100/.  more  upon  Tick, 
for  which  Bond  is  given,  the  Bond  is  void  :  And  to  that 
Twyfien  and  Wyndham  inclined,  and  that  this  Sutute 
being  made  for  fupprcifing  of  Gaming  and  Vice,  fhould 
be  taken  as  largely  a  iriight  be ;  but  it  was  adjourned  s 
But  afterwards  in  Hillary  20  £^  ai.  it  was  moved  again, 
and  then  Judgment  was  given  for  the  Plaintiff  hj 
Keiyn^g  and  Twyfden^  being  then  of  his  Opinion, 
Wyndham  being  dead^  and  Moreion  holding  to  the  con- 
trary. 
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*  Fhz-WiUiatm  againft  Mote. 

A  Scire  Facias  againft  the  Defendant  an  Admint* 
ftratoT  on  a  Devajiatit  alledged,  and  Judgment  of 
his  proper  Goods,  on  which  he  brought  Error :  and 
by  the  whole  Court  he  fliall  find  Bail,  for  he  being 
here  charged  in  his  proper  Goods^  it  is  not  as  in  the 
Cafe  whtve  an  Adminiftrator  is  -charged  in  the  Tefla- 
tor's  Goods;  but  here  it  is  as  in  his  own  Right,  and 
not  like  to  Mildrnay's  Cafe  in  2  Cro.  nor  to  GoUfmiih 
and  Piatt's  Cafe  in  2  Cro.  And  by  Twyfden^  an  Ex- 
ecutor charged  in  an  Afiion  as  Adminif^rator  on  a  De- 
vaftuvit,  fliall  find  Bail,  and  fo  he  fa  id  it  had  beew  ad- 
judged ;  and  if  an  Executor  finds  Bail  in  an  inferior 
Court,  and  is  removed  by  Mahftts  Corfus^  he  fliall  find 
Bail  in  the  fuperior  Court :  But  iVa«f,thp  contrary  was 
afterwards  done  in  the  Cafe  of  CaJIk  and  Willy^  here- 
after, Trin.  23  Car.  2. 
Poft>  %S6»  fi^  «68* 
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Skinner  againft  AndreoM. 


"TV  E  B  T  on  Obligation  conditiontd  to  perform  an 
^^  Award  fo  that  it   be   made   before  the  asth   of 
March;  the  Defendant  pleads  no  Award*    The  Plain- 
tiff replies,  That  before  the  exhibiting  of  the  Bill,  vf>. 
the  ZAth  of  March  ,  the  Arbitrators  made  the  Award, 
and   afligns  a  Breach:  On  which  the  Defendant  de- 
murs, for  he  ought  to  have  pleaded,  that  before  the 
a.5th  of  March f  viz,  the  24th  of  March,  he  made  the 
Award  ;  for  the  Award  might  be  made  after  the  25th 
of  Marchy  and  yet  before  the  exhibiting  of  the  Bill 
and  the  Day  is  not  traverfable,  for  the  Award  made 
any  time  after  the  Submiffion  before  the  asth  of  ifefifrcA, 
was  good,  and  nothing  is  heie  traverfable  but  the  24th 
of  Marchy  and  .it  alfo  comes  after  the  viz.  which  is  ne- 
ver traverfable ;  but  if  he  had  faid.  That  before  the 
^5 th  of  AfflrM  they  had  made  the  Award,  that  had 
beea  traverfable  :  And  of  that  Opinion  was  Kelynge, 
Chief  Juftice,  and  that  the  Replication  was  therefore 
ill.     The  rcfl  on  the  contrary  held.  That  after  the  De- 
fendant has  pleaded  no  Award,  he  cannot  have  any 
Plea  which  admits  the  Award  made,  but  that  it  was 
void  in  law,  nor  any  other  thing,  but  that  they  tnade  no 
fuch  Award  ;  and  if  on  the  Evidence  it  does  not  *  ap- 
pear to  be  made  before  the  25th  of  M^rch,  the  verdiA 
(hall  be  againft  the  Plaimift     And  they  gave  Judgment 
for  the  Plaintiff. 
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Allen  againft  Cutler. 

ASCI  RE  Fofias  on  a  Recognisance  in  Bail  on  a 
Writ  of  Error,  conditioned,  if  Judgment  be  af- 
firmed to  pay  the  Money,  fife.  Tha  Defendant  pleads 
payment,  but  does  not  fet  forth  any  place  where  1  on 
vtfhich  the  Plaintiff  demurred,  and  raied  for  Judgment 
for  him  for  default  of  the  Fentai  But  then  it  was 
movedj  That  the  Writ  being  not  returnable  at  a  Re- 
aia  Writr  bn  td^ewingtb^  CDvditiMi^  it  ata-BUl.    a-C.  I 
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*urn-Day,  but  a  Day  certain,  and  not  being  gijounded 
on  any  Bill,  or  thing  in  nature  of  a  Bill,  it  ought  to 
have  been  returnable  a^  a  Return  Day.  But  if  the 
Scire  Facias  had  fetTorth  the  Condition  of  t^e  Recog- 
nizance, then  it  had  been  in  nature  of  a  Bill,  and 
might  be  ipa^c  returnable  at  a  Day  certain  ;  but  here 
it  IS  made  ufe  of  wholly  as  a  Writ,  and  therefore  it 
ought  to  be  made  returnable  at  a  ReturivDay;  and  fo, 
fts  all  the  Clerks  faid,  was  the  conftant  ufage,  whereto 
the  whole  Court  agreed,  and  flayed  the  judgment. 
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(Mfper  againft  Wuham. 

CASE  againft  the  Huiband  and.Wife,  for  that  (he 
being  covert,  affirmed  her  felf  to  be  fole,  and  re« 
queAed  the  Plaintiff  to  marry  her,  and  lays  it  to  be 
done  malicioufly,  with  Intent  to  deceive  him  ;  where- 
upon he  married  her,  whereby  he  was  difturbed  ia 
Confcience,  and  put  to  great  Charge  by  the  Huiband. 
After  a  Verdift  for  the  Plaintiff  on  (the  Iffue)  Not 
guUty,  it  was  moved  in  Anrcft  of  Judgment^  That  the 
»  A6lion 
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Aaion  docs  not  lie;  for  the  Wife  cannot  by  any  Con- 
trail or  A  rccment  charge  the  Husband,  and  if  he 
fliould'be  charged  here,  it  would  be  by  the  Wife's  Con-  . 
traS  with  the  Plaintiff  to  marry  him ;  but  for  Trefpafo 
or  Words  fhe  might  charge  the  Husband,  for  that  ftie 
may  do  without  A'ffent  of  the  Husband  or  any  other  ; 
and  if  Damage  enfue  thereupon^  it  ought  to  be  rccom- 
pcnfcd  by  fome  Body,  and  no  other  can  do  that  but 
the  Husband.  But  this  Marriage  could  not  be  made 
without  the  Affcnt  and  Contract  of  the  Plaintiff  (him- 
felf)  and  therefore  it  fhall  not  charge  the  Husbafad, 
and  fo  held  the  Court,  and  gave  Judgment  for  the 
D<:fendant:  They  alfo  faid.  That  this  was  Felony  in 
tlie  Wife,  and  Twyfden  faid.  That  an  ASion  did'not 
lie  for  the  Mafter  for  beating  of  his  Servant  to  Death^ 
for  that  he  loft  his  Service  ;  for  the  Party  ought  to  be 
incii6led  for  it,  as  is  Yelv.  90,  But  fee  Latch  144. 
Markhc^m  againft  Cohh^  Style  346,  347.  Dawes  againft 
Coveneighy  That  Trefpaft  lies  for  a  felonious  takins 
IW  oney  after  •  the  Party  has  beep  convicled  and  ♦  p.  ^48 
burnt  in  the  Hand:  Alfo  it  was  here  faid.  That  the  -^ 
Wife  had  been  pardoned  of  the  Felony,  but  that  did 
not  appear  upon  the  Record ;  and  if  fhe  had,  yet  the 
FaA  founding  in  Contraft,  it  feems  thait  the  A6lion 
does  not  lie.     Wejloni^x  the  Dcfejidant.     . 


Vayne  againft  B^tnvmorris. 

CASE,  for  that  the  Plaintiff  being  a  Miniftcr  free  m  Bat  a  Bar 
from     Unchaftity,    and  agreed  to    be    retained  Jf'^J,  fpokea 
Chaplain  to  the   Duke  of  OrmW,  the  Defendant  did  jfher^y'^' 
falfly  and  malicioufly  fay  of  him,  He  has  a  Bajtard  on  ioft%  Ctai^ 
the  other  fide  the  River ,  and  it  is  fo  induhitqihle  that  I  fear  liinAip. 
not  to  divulge  it,  and  if  I  am  troubled  for  it,  I  can  juflify  ^'^p'  *  ^'^ 
ity  whereby  he  loft  the  Chaplainfliip  to  the  Duke  of  %  Keb.  4o6i 
Ormond:  After  Verdift  it  was  moved.  That  the'Chap-^  Nelfon's 
lainfhip  is  Spiritual  :  But  the  Court  to  the  contrary,     ^*^'  ^^ 
His  Preferment  is  Tempoial,  like  as  a  Paifonage  ;  and 
gave  J  ud^ment  for  the  Plaintiff. 


Cfif/an^ 
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Clip/am  againll  Morris. 

ASSUMPSIT,  That  whereas  A.  was  indebted  to  the 
-^  Plaintiff,  and  wrote  a  No.tc  to  the  Defendant  to 
pay  it  to  the  Plaintiff;  the  Defendant  on  Receipt  of 
the  Note,  promifed  to  the  Plaintiff,  That  if  he  would 
accept  of  his  Promife  for  a  Fortnight,  that  he  would 
tion  the  Plain-  pay  it,  and  aver^,  That  he  unied  a  Fortnight;  after 
tiff  would  for-  VerdiA  for  the  Plaintiff  it  was  moved  in  Avreft  of 
brara  Fort-  tudgmcnt.  That  it  was  Ho  Confideration,  for  the  De- 
fendant is  not  the  Debtor,  nor  was  the  faid  A  obliged 
to  flay  a  Fortnight,  whereto  Twy/den  on  the  firft  Mo- 
tion inclined  :  But  Kdynge  and  Moreto^  on  the  contra- 
ry held.  That  it  did  amount  to- an  Agreement  generally 
>  Verit»9,i54'  to  fprbear,  not  only  for  the  Plaintiff  but  alfo  for  A. 
Videa  Keb.  ^^^  *  Fortnight :  But  afterwards  in  Hillary  following 
45a.  9fc,  ihi4»  it  being  moved  again,  and  a  Cafe  between  Newcoriw 
vfrVte?  ^^^  ^^^  '^  Eafterttxm  1650.  Rot.  6%.  in  S.  R.  being 
iSaund.  «io!*  citcd  to  bc  the  very  Cafe  in  Point,  the  whole  Court 
I  .Vent.  9.  held  it  to  be  no  Confideration,  and  gave  Judgment 
?J^*^f*«t      for  the  Defendant. 

K  Sauna*  9lo* 

1  Sid  396. 

f.  I  Mod*  12»  Hard.  71.  ^/Vinch.  7.  Bar.  Rep.  3630.  Doug.  Z09.  Cowp.  54$* 


d.  Indebted 
to  the  Plain- 
tiff, writes  a 
Kote  to  the 
Defendant  to 
pay  It,  who 
ID  Confidera- 


nietii,  pfomi- 

fed   to  •  pay 

him. 

S-  C.  I  Sid. 

396-     ^ 
•  1  Saund.  ato» 


♦  p.  249 


Barns  againft  Hughs. 


DEBT  on  the    Statute  of  5  Elix.  brought  in 
King's   Bench,  for  ufing  the  Trade  of  a  Grc 


^tm^Jhr  ^  K:ings  Bench,  for  ufing  The  Trade' oT'a  Grocer 
on  a  penal  ^^  Salisbury,  and  fent  and  tried  by  Niji  Prius  at  Salis* 
Statute,  but  lury  :  And  after  Verdi6l  for  the  Plaintiff  on  iVr/7^<rif/, 
ment^'orWor.  ^^^'*^  moycd  in  Arreft  of  Judgment,  That  the  A6lion 
matioQ  in  the  did  not  lie  in  this  Court,  but  ought  to  have  been 
proper  Coun-  brought  and  tried  wholly  in  the  proper  County,  by 
s!  a  Invent.  ^^^  Statute  23  Car.  i.  And  for  this  were  cited  Hillary 
8,  364. 

ft  Keb.  401, 4^*  447»  458f  Vide  I  Sid.  400.  CurtU  verf.  Inmaa.  |  Lev.  71.  latt*  Rep. 
163* 


as 


iiick.  so  Car.  11.  in  K  R. 

t3  Car.  1.  S.  R.  Rot.  6ii.  Mich.   13.  Car.    i.  -8.  J?. 

Brethurgle  againft  Hafcall,  &  Mich.   1654.  Child  againft 
Bully  and  T'rin.  1652.  R't.  1377.  Bunion  againl>  ShalaW. 
But  on  the  other  Side  it  was  faid,  That  the  Aflion  of 
D<  bt  did  not  lie  at  the  Scffions  or  Affizes  in  the  Coun- 
try ;  and  the  Stat.  5  Eliz»  gives  the  Recovery  by  A<Siioii 
of  Debt,  as  well  by  Inditl^iment  or  Information;  and 
ihe  Statute  21  Jdc    i.  does  not  concern. the  Statute  of 
5  hliz.  in  any  Pait ;  and  therefore  the  Statute  of  21 
yac.   I.  is  to  be  taken  by  referring  Particulars  to  Par- 
ticulars, vizy  by  IndiSlmetii  or  Information  (which  will 
lie    there)   in  the  proper  County^  but  for  Actions  of  Debt 
(which Will  not  lie  in  the  proper  County)  in  the  juferior 
Courts^  where  it  will  lie;  and  for  this  were  cited  i  Cro, 
Farrington  againft  Kcymer^  and  ibid.  Green  againfl  Grayy  ^^'^'  J^ 
Latch  192.   I  Roll.  Abr.  53;.  Trin.  1653.  B.  R.  Hodges* s  4  Bic.  Abr. 
Cafe.     And   if  it   fhould  not  be  fo,  there  might  be  a  39«- 
Failure  of  Jullice ;  as  if  the  Party  offends  againft   the  f^^^^^^ 
Statute  in   one  County,  and  goes  and  lives  in  another 
County,  afid  the  Information  or  Indidment  is  laid  in 
the  proper  County,    for    there  the  Party  cannot    be 
bvouj;ht  in  to  plead:  But  for  Debt  in  the  fuperior  • 
Court  he  may  be  brought  in  hither  out  of  any  County, 
and  the   Ifiue  is  to  be  tried  by  Niji  prius  in  the  proper  ' 

County.  And  of  that  Opinion  were  all  the  Judges, 
viz,  Kelynge  Tzvyfden  and  Moreton^  Wyndham  being 
dead  ;  and  after  the  Cafe  had  been  twice  ai*gued  at 
the  Bar,  theygavc  Judgment  for  the  PlaintiflF  in  Hillary 
Term  next  following;  and  they  faid.  That  the  Statute 
of  21  Jac.  I.  was  not  made  to  buft  A6lions  of  Debt 
on  penal  Statutes,  but  to  give  fuch  Remedies  for  them 
in  the  proper  County  as  may  be  had  there  :  But  after- 
wards in  Mich.  2Q  Cart  i.  the  •  contrary  Opinion  ♦  p.  "250 
was  held  in  the  King*s  Bench,  between  Claff  and  £4ge^  a  Lev.  ^04. 
€omhe,  which  you  may  fee  hereafter* 


Gaudy  againft  Smith. 

CAS]E  for  thefe  Words,  Tou  are  a  facrilegious  Perfon^  Xwt 
and  commit  Sacrilege  every  Day :  After  V  erdift  up-  Stm^ihgt  #«•• 
•n  Not  guilty,  it  was  moved  in  Arreft  of  Judgment,  ^^'-^  5Jf 

S.  C.  I  Sid.  376.  %  Ketv  4oo»  4|o> 

That 
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That  the  "Words  arc  Hot  aflionablc,  for  Sacrilege  may 
be  either  by  a  felonious  dealing  of  Goods  of  the  Church, 
which  is  Felony,  or  by  detaining  of  Tithes,  Obligati- 
Y)ns,  or  other  Ecclefiaftical  Duties,  which  is  not  Felo- 
ny ;  ind  it  being  faid  to  be  done  every  Day,  it  muft 
1)^  intended  to  ^e  fpoken  in  the  laft  Senfe,  for  it  (hall 
not  be  intended  that  a  Man  commits  Felony  every  Day, 
and  fo,  after  two  Motions,  held  the  Court,  and  gav^ 
Judgment  for  the  Defendant,  although  the  Words 
were  laid  to  be  fpoken  maliciouily,  and  to  caufc  him 
to  be  brought  in  Queftion  for  his  Life. 


Smedly  againft  Heath. 


/^ASE  for  faying  of  him,  being  a  Mercer,  He  is  a  cheaU 
^  ing  Knave  and  Rogue.    After  Verdift  for  the  Plain- 


Ckimting 

Knavt,  of  a"^ 

Mercer«  not 

fpeakine  of 

hh  Trade,  not 

actionable* 

b.  C.  Raym.  169.  %  Keb.  404.  Vide  i  Sid.  43S' 


tiff  Judgment  was    ftayed,  for  that  the  Colloquium  was 
laid  to  be  of  him  :  but  not  of  his  Trade. 


Frevin  and  his  Wife  againft  Paynton. 

DEBT  a%  Adminiftrator  agaiuft  the  Defendant  Lef- 
fee  for  Years,  for  Rent,  and  counts  of  a  Leafe 
made  to  the  Inteftale,  and  that  he  being  pofTcflfed,  de- 
mifed  to  the  Defendant  rendering  Rent,  and  brought 
theAflion  in  the  Debet  i^  Dinet;  The  Defendant  pleads; 
That  the  Inteftate  before  the  Leafe  to  him  had  afligned 
his  Term ;  and  traverfes,  tliat  the  Inteftate  was  pof- 
feffed  when  he  demifcd  to  the  Defendant;  Iffue  there- 
upon, and  Verdift  for  the  Plaintiff:  And  it  was  moved 
in  Arreft  of  Judgment,  That  the  Declaration  by  the 
Adminiftrator  in  the  Debet  &  Detinet  does  not  lie  ;  for 
although  in  Debt  againft  the  Adminiftrator  he  fliall 
be  charged  in  the  Debet  V  Detinet ;  as  Margrave's  Cafe, 

•  €ff  Dftinet 

Vide  ante  224.  %  Lev.  yi,  80.  i  Sid.  2a4»  «66,  342, 3^5*  Poft,  255.  2  Lev.  74,  80.  3  Ley. 
^  a  Tones  169.  Palm.  117,  Aleyne34.  Yelv.  9.  Koy32.  Owen  125.  1  Bulft.  22«  Cro. 
SHs.  840.  %  Cro.  545>  ^U*  5  Com*  Dig.  ^|.  %  ftac  Abr.  246, 382,442*  Douc.  4.  1  Term 
Rep.  12(5.  ^ 


AHminiftrator 
ihall  fue  the 
LeflTee  in  Pof- 
feflion  in  the 
Detiuet  only, 
for  the  Rent. 
S.  C  1  Sid: 
«24,  379- 
%  Keb.  407* 


Bntan  Ad« 
miniilrator 
ihah  be  fued 
in  the  Dthet 


5  Oo, 
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5  Co.  31  *  is,  ill  refpeft  of  his  Poffcflion  ;  yet  in  Debt  «  P;  2jl 

by   the  AdminiftratoT,  of  one  who   had  a  Term,  and 

made  a  Lcafe,  and  the   Keverfion  comes  to  the  Admi- 

niftrator  he  fhallfuc  Debt  for   the   Rent   \nihc  Detinet 

only,  bccaufeall  that  he  recovers  Ihall  be  Affcts.     But 

where  an  Executor   is  fued,  he   in  refpc6l   of  the  Pof-^ 

fei]&on  and  Profits  of  the  Land  taken    by   hinjfclf  (hall 

becharge'd  of  his  own  Goods,  and  fo   hfld  the  Court, 

That  the  Declaration    was  not  good;  but  it  is  cured 

after  Verdifl,  by  the  Statute  of  'Jeofails  made  at   Ox^ 

Jord*    Levinz  Counfcl  with  the  Defendant. 


Dalton  againft  S/udie. 

CAS  E  for  faying  of  him,  being  a  Burgefs  of  Par-  \'^J^^^^'^* 
liaroent,  and    a   Juftice    of    Peace,    Tou    are    a  t^RUftmn^ 
fcur*yy  Fcllcw  ;  I  am  no  Traitor y  I  have  Jeen  you  in  Rebel-  8.  C.  i  Sid- 
lion:  After  VerdiS   for   the  Plaintiff,  it  was  moved  in  l^^'^j,  .,j, 
Arreft  of  Judgment,  That  the  Words  are  not  aflion- 
able;  That  /  am  no  Traitor  arc  not,  bccaufe  negative, 
and  not  fpoken  of  the  Plaintiff:  And  I  h^ve  feenyou  in 
Rebellion^  are  not,  for  Rebel  is  not.    Cro.  Eliz*  621,  638. 
878.     For  it  may   be  underf^ood  of  a  CommHton  of 
Rebellion  out  of  Chancery:  Alfo,  they  are  fpokf n  of 
Times   paft,  and  pcrhap  a   general- Pardon  has  been 
fince   he  was'  in  Rebellion,  if  it  iball   be  fo  intended. 
See  Hob.   Cuddington  apainf^   Wiikim  :    But  Judgment  „.  ^^ 
was  given  for  the  Plaintiff;  for  by  the  Oppofition  of  ^^  ^'  '* 
the  Words,  /  am  no  Tray  tor,  I  have  Jeen  you  in  Rebellion^  Salk.^6916- 
it  cannot  be  intended  but  of  a   traiterous  {Rebellion;  Ld.Rayi&.   . 
and  tho'  they  are  not  fpoken  jofitivcly,  Thatthe  Plaintiff  ^^^^,  Abr. 
had  been  a  Traitor,  or  had  been  in  a  traiterous  Rebel-  4S3,  5". 
lion:    Yet  by  the   Connexion  and   Intention   of   the  ^oi. Al)r.69, 
Words,  the  By-ftandcrs  cannot  intend  any  other  Thing,   ,%d.  Rep* 
but  that   he  fuppofcd  the  Plaintiff  had  been  in  a   tlai-   13^- 
terous  Rebellion ;  and  if  any  P|irdon   had  been  after- 
wards, the  Defendant  ou^ht  to  have  fliewn  it  in  Plead- 
ing, as  was  done  in  Cuddtngton  and  Wilkini*^  Cafe,  elfc 
the  Court  will  not  intend  it.     Levinz  for  the  Defen- 
dant, J5/^iiw«?  for  the  Plaintiff. 

Criffi 
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*  P*  2S2    *  CriJ]^  againft  Mayor  and  Commonalty  of  Berwick 

Gpon  Tweed. 


Covenaat  to 
repair  a 
Houfein 
Merwiek, 
tried  in  Mr- 
ibmmkerUnd, 
I  Mod.  36,  37. 

1  Sid.  381. 

2  Sid.  36.  37. 
Raym.  173. 
1  Vent.  5^1 90* 
%  Keb.  414, 
^76. 

I  Mod.  6,  7* 
Moor  412. 
Oowp.  47. 


COVENANT,  on  a  Covenant  fuppofed  by  the  De- 
claration to  be  made  at  York^  for  Enjoyment  of 
Lands  in  Berwick^  and  iffue.  That  he  did  enjoy.     The 
Plaintiff  fuggcfts,    That   Berwick  is  in  Scotland^    and 
that  Belford  in  Northumherlani  is  the  next  EngU/h  Vill ; 
and  prayed  a  Ventre  facias  from  Belfordy  and  had  it, 
and   the   Iffue   was   tried    in  Northumherlandy    of    the 
Neighbourhood  of   Belford^    and   a  Veidi6l  for   the 
Plaintiff.     And  now   it  was  moved   in  Arrcft  of  Judg- 
ment, That  Berwick  is  in  Scotlandy2ind  ruled  by  the  Laws 
of  Scotland;  and   Fads  done   there  are  not  triable  by 
the  Laws  of  England,  whereto  it -was  anfwercd.  If  it 
fliould  not   be  fo  tried,  there  would  be  a   Failure  of 
Juftice :    For,    i.    The  Mayor    and  Commonalty    of 
Berwick  cannot  be  fued  in  Berwick^  for  then  they  would 
^c  Judges  and  Parties.     %.  A  Faft  done  in  England  fhall 
be  tried  in  and  by  the  Laws  of  Englandy  and  not  by  the 
Laws  of  Scotland.     They  alfo  cited   19  //.  6.  12.  That 
fo   it  was  of  Things  in   fVales,  before  the  Union  of 
fFales  to  England  by  the  Stat.  H.  8.  And  that  the  Cafe 
/////.'41  Eliz,  Rot.  63b.  between  Shef  herd/on  and  Chambers 
did  not  pafs  fub  /lientio,  as  was   obje6led  :  But  to  this 
was  objefled.  That  there  the  Deed  was  laid  to  be  made 
TLlBelfordy  and  the  Trial  was  of  Belford.     Whereupon, 
the  Court  inclined.  That  if  it  might  be  tried   in  En- 
gland, it  ought   to  be  tried  at  Tork,  where  the  Deed  is 
laid  to  be  made,  and  not  at  Belford;  and   it  was  ad- 
journed.    And  afterwards  in  Hill.  21  &  22  the  Cafe 
wa$  argued  again,  and  3  Cro.  465.  was  cited.  That  fo 
it  was  of  Wales  and  Ireland  at  the  Common  Law  ;  and 
Mr.  Livefay^  the  Secondary  faid,  That  he  remembered 
fuch  a  Cafe  of  Berwick  fo  adjudged  and  affirmed  in 
Error;  but  it  was  further  objedcd.  That  one  of  the 
Plaintifis  was  dead  after  the  Verdi6^,  and  before  the 
Pay  in  Bank;  to  which   it  was  anfwered.  That  no 
Continuances  being  entered,  the  Judgment   may  now 
be  entered  as  at  the  Day  in  Bank,  without  any  Con- 
tinuances ;  and  Livefay,  the  Seco|idary  faid,  That  fo 

it 
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it  had  been  frequently  done,  as  well  in  cafe  of  the 
Death  of  the  Plaintiff,  as  of  the  Defendant,  *  and  fo 
the  Court  inclined  to  do ;  but  it  was  further  adjouined, 
and  afterwards,  as  I  heard.  Judgment  was  given  for 

the  Plaintiff. 


•P.  253 


Bijhop  againft  Corba. 


lies  in  the 
Couatf  CQort*. 


A  Prohibition  was  prayed  to  the  County-Court,  for  Debt  for 
flaying  a  Suit  there,  in  Debt  for  Tithes  on  a  ^ujl'  Tithea,  if  |^ 
icies,  for  that  it  is  not  Dihitum  ex  contra&u^  but  ex  de^ 
K6toy  founded   on  a   Statute,  whereof  the  Sheriff  has 
no  Power  to  hold  Plea ;  and  the  Jufticies  docs  not  en- 
large his  Jurifdiftion  to  other  A6lions,  but  only  ena- 
bles him  to  hold  Pleas  of  greater  Sums  than  by  his  or- 
dinary Jurifdiftibn  he  could :  And  it  was  further  moved. 
That  the  Prohibition  in  this  Cafe  is  grantablc,  without  No  ProhiU« 
a  Sucgeftion  entered,    becaufe   it  is   in  Nature   of  a  Jj^Coum 
Suferjedeas ;  which  the  Court  denied ;  but  they  held  this  without  a 
to  be  a  Cafe  very  confiderable,  and  therefore  direflcd  a  Su^emon. 
Suggeftion  and  a  Declaration  thereupon,  that  the  Dc- 
fer^dant   might  plead   or  demur  thereto,    fo  that   the 
Cafe  might  con>e  judicially  before  the  Court. 


Sir  Henry  North  againft  Cbx,  Omf  Banc9.   ' 

TRESPASS  by  the  Lord  of  a  Manor :  The  Defen- 
dant prefcribes  as  Tenant  to  have  the  fole  Pafture 
of  a  Clofe,  omnt  tempore  anni  i  and  the  Court  was  di- 
vided in  Opinion,  Whether  this  Prefcription,  to  have 
the  fole  Pafture  of  a  Clofe  of  the  Lord  omni  tempore 
anniy  was  good?  Wylde  and  Archer  held  it  good. 
Vdufrhan^  Chief  Jufticc,  and  Tyrrel  to  the  contrary; 
and  it  was  intended  to  be  adjourned  into  the  Exchequer- 
Chamber,  but  it  was  not.  Sec  the  Cafe  in  Vaughan^s 
Rep,  251-  And  afterwards  the  fame  Cafe  was  brought 
in  the  King^s  Bench,  and  the  Prefcription  there  ad- 
judged good. 

I  Mod.  74.    Cart*  199.     i  Vent.  382.  to  59$. 


Prefcriptloa 
to  have  the 
fole  Paftu^ 
of  a  Clofe 
the  wl;K)le 
Year. 

Vide  Poft,  ^ 
&c.  ib.  &  % 
Lev.  z. 
I  Vent.  123, 
163,  283,  &c 
Vide  Ante, 
176. 

Poft,  268,  a6o. 
1  Lev.a53,  tSL 
%  Saund*  3to» 
24-      ^ 


Sir 
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Marfixal  of  the 
Kind's  Bench 
is  within  the 
Stat,  as  H.  6. 
yet  may  take 
an  Obiication 
lor  better 
Security,  and 
traverfe  the 
Safe  and 
Favoor. 
S.  C.  1  Sid. 

389-     ^ 
1  Saund.  161. 
I  Vent.  237. 
1  Kcb.  Uaz* 
Vide  Ante, 
86,009. 
%  Lev.ios^ 
1  Mod.  III. 
1  SauQ'l.  16 1» 
162,  ^18. 


•  Sir  John  LenthalJ  zgsiin(i  Cooke, 

T\  E  B  T  on  Oblif^ation  of  3000/.  conditioned.  That 
^  \i  Algernon  Payton^  a  JPrifoncr  in  the  King's  Bench» 
remains  a  true  Prifoner,  without  making  any  Efcapc, 
that  the  Obligation  fhould  be  void;  the  Defendant 
pleads  the  Stat.  23  H.  6.  and  that  Payton  was  a  Prifoner 
in  Execution,  and  the  Obligation  made  for  Eafe  and 
Favour;  on  which  the  Defendant  demurs ;  and  it  was 
argued.  That  Pi  ifonei-s  in  Execution  ought  to  be  kept 
infafeand  (freight  Cuftody,  and  an  Obligation  forgiving' 
hem  Liberty  is  void  at  the  Common  Law,  Plowd.  64. 
L  and  10  Co,  Beaufyge'^Xl^it  \  alfo,  the  Marflial  of  the 
King's  Bench  is  within  the  Stat.  9  Co.  104.  b*  And  the 
traverfingof  the  Eafe  and  Favour  was  immaterial,  for 
it  cannot  be  intended  to  be  taken  for  any  other  Thing, 
and  the  Traverfe  ought  to  be.  That  he  took  it  co/or^ 
cfficii :  But  to  this  it  was  anfwcred  and  refolved,  That 
the  Traveife  of  the  Eafe  and  Favour  is  the  moft  mate-' 
rial  Thing,  and  it  may  well  be  intended  to  be  taken  for 
the  better  Security  of  his  Imprifonmcnt.  For  the  Pri- 
foners  of  the  King's  Bench  are  fo  numerous,  that  the 
Houfe  cannot  hold  them,  but  they  are  permitted  to 
lodge  within  the  Rules,  and  therefore  there  is  good  Rea- 
fon  to  take  Security  for  their  true  Imprifonmcnt,  and 
conftant  Ufage  has  been  to  take  fuch  Obiigation? ;  and 
Hill.  ig.  Jac.  \.B.  R.  Rot.  1 20Z.  was  produced  in  Court, 
where  in  the  like  Cafe  an  Iffue  was  taken  on  a  Traverfe 
of  the  Eafe  and  Favour;  and  thereupcin  Verdiil  and 
Judgment  for  the  IMaintiff :  But  by  the  Demurrer  here, 
the  ^Defendant  had  confelfcd  ihe  Traveife,  and  (admit- 
ted) that  it  was  not  for  Eafe  and  Fiavour  ;  and  theiefore 
Judgment  was  given  for  the  Plaintifif. 


P-255 


mritl  ba9gy*m 
fif  it,  is 
f^ltionable. 
&  C.  I  Sid.  iu 


♦  Suagter  and  his  Wife  againft  Davies. 

CA  S  E  for  faylnjr  of  the  Plaintiff's  Wife,   Tou  are  a 
IV itchy  and  I  tvill  fwear  it ;  and  if  you  cro/s  me  too 
muck,  Iwillhan^youforit :  After  Verdiit  for  the  Plain- 
%  Keb.  430.    Vide  3  Lev.  "166, 394,  ISfi 


^c.  ibid. 


tiff 


^     Mich.  %o  Car.  II,  in  B.  R^ 

tiff  it  was  moved  in  Arrcft  of  Judgment,  TJ^at  TVitch 
is  not  aiSlionable,  without  faying  that  Ihe  had  bewitched 
fome  Perfon ;  for  clfe  it  is  not  Felony  by  the  Statute- 
But  by  the  Court,  although  th'at  the  Word  IViick 
alone  is  not  a6lionable  for  the  Reafou  aforefaid;  yet 
when  it  is  further  faid,  and  /.  tuill  hang  you  for  it,  that 
fhews  what  JVttch  he  intends,  viz,  fuch  a  one  as  had  by 
her  Witchcraft  committed  Felony.  And  Judgment  wa» 
for  the  Plaintiff.  .  " 


Sheape  againft  Culpeper. 

IN  Replevin,  an  Avowj-y  was  for  Rent  granted  by  7.  S.  the  Jury  not 
•*   On  Iffue  Non  concejfity  the  Jury  inquiie  of  the  Value  inquiring  of 
of  the  Cattle,  butdo  not  inquire  what  Rent  was  Arrear,  JhcRcnn^- 
fo  as  the  Beaffs  may  be  fold  to  fatisfy  it  according  to  the  rcar,^it  can- 
New  Statute.     Car,  ^.  cap.     And  now  it   was  moved  to  '^f!^]^^"^ 
have  it  fupplied   by  a  Writ  of  Inquiry,  as  was  done  in  ^^/j  of  in- 
SpecoU's   Cafe  in  5  Co.  in  a  J^jare  Impedit.    (But  by)  the  qiiir>v 
Court,  He  may  have  his  Judgment  (there)  according  to  ^g^' '  ^*^' 
the  Common  Law;  but  the   Words  of  the  Statute  in  lvent.40. 
this  Cafe  being.  That  itJluiH  he  inquired  by  the  fame  Jury  Raym,  170- . 
7vhich  tries  the  iffue^  they  doubted  if  it  might  be  fupplied  \ff^e^^* 
by  a  Writ  of  Inquiry,  but  it  being   a  new  Cafe  they  Bull  N.P.  5S. 
would  advife.      And   afterwards   in  frinixy   Term  21 
Car.  I     it  was  rofolved^  after  feveral  Debates,  That  it  Y*^*  ^  ^^ 
cannot  be  fupplied  by  a  Writ  of  I;iquiry.  '     *^^'  '^ 


Wheattly   againft   hone. 

DEBT   in  the  Debet  ti  Detinet,   on  a  Judgment  xxecntor 
againd  an  Executor,    and  counts.    That  he  had  charged  jn 

wafted  divers  Goods  to   the  Value  of  the   Debt,  but  ^fj^^ti- 

• '  M/  on  a 

Devaftavit, 

S.  C  I  Saiind.  216.     i  Sid.  397.     %  Keb.  544.  ^<'*  Ante  231,  %Z%.    Vide  ante  245,  a5o» 

j^y,&c.ibiJ.    2  Lev  40,  iio*  liS*  145.  189,  .209*    5  Com.  Dig.  201.    2  Bac.  Abr.  246, 

3S9,  44^.     Do/f;.  4.  I.  Term  I^ep.  126.    Vide  ante    147,232,245*    Hob.   206.     1  Sid. 

39;.    2  Sid.  loi.    I  Saund.  ^19.    2  Lev.  40^  iio.  189-    Cait.  a.    iLutw.670. 

does 


Mick.  zo  Car.  U.m  R.R. 

P.  256  ^^^  not^fhew  the  Certainty  of  the  Goods  *  wafted. 
The  Defendant  demurs  on  the  Declaration,  and  it  was 
argued>  That  this  A(5lion  lies  not  in  the  Def?ety  for  if 
foy  he  (hally  (may)  charge  the  Executor  of  an  Executoi» 
which  cannot  be,  becaufe  it  is  only  k  perfonal  Tort ; 
%nd  9  ff.  6.  9»  3  Cro.  530.  1 1  ^.  4.  56.  were  cited  as 
Authorities  for  the  Defendaat :  To  which  it  was  an- 
fwered>  That  this  is  more  than  a  perfonal  Tort,  for 
he  is  charged  here  with  the  having  of  Goods  and  con- 
verting them  to  his  own  Ufe:  The  Executors  of  a  She- 
riff  fhall  not  be  charged  for  an  Efcape;  but  if  the 
Sheriff  levies  the  Money  and  detains  it,  his  Executors 
fliall  be  charged  for  it.  l  Cro.  Parkin/on  againrt  Guild- 
ford, and  as  to  the  Cafe  11  f/.  4..  there  is  no  Devajiavit 
laid.  But  to  maintain  this  A6lion  were  cited  11  //.  6. 
7,  8j  r6,  17,  18.  where  on  a  Devajiavit  the  Executor  is 
chargeable  in  the  Debet  t^  Dettnet,  held  by  Strange^ 
.  Pafi on  9ind  Rahington.  And  in  Mich,  1655.  B-  /?.  Roi. 
71  r.  between  Cory  and  Thinne  it  was  fo  adjudged  ;  and 
fo,  as  was  faid,  had  been  Med^ly  sCsife  in  the  Common 
Pleas  before  that  adjudged  ;  and  Harewell  and  ElJis*9 
Cafe  inS.  R,  Rot.  546^  Pafch.  15.  Car,  2.  And  of  fuch 
Opinion  were  the  whole  Court,  and  gave  Judgment 
for  the  Plaintiff,  Pemberton  for  the  Defendant 


Anonymous. 

Kxacationto  T  '^  was  moved  to  have  Renitutioti  of  Goods,  levied 
cb^€r,oyx\  X  by  a  Fieri  Facias  out  of  this  Court  in  the 
^the  Kios't  County-Palatine  of  Chejler^  on  a  Judgment  originally 
Foft.  MX.  ^'^^  ^^  '^^^  Court ;  for  that  on   fuch   a  Judgment  here 

no  Fieri  Facias  lies  to  a  County-Palatine,  i\    f/.  8.  35. 
But  where  a  Judgment  is  removed  hither  for  Eiror,  and 
here  affirmed.  Execution   may  iffue   out  of  this  Court. 
,  But  the  Court  denied  the  Motion,  and  held.  That  Exe- 

cution may  well  iffue  out  of  this  Court  to  the  County- 
Palatine,  on  a  Judgment  originally  given  in  this 
Court. 


Bolton 


MicL  2,0  Car.  IL  m  B.  R. 


*  ho/ton  agaiuft  Ftnne^    .  ♦  p.  257 

ASSUMPSIT    and    declares.    That  whereas    the  if/.-f// by  * 
Plaintiff  was  poffaffed  of  fcveral  Tickets  for  Sc^-  '^^l^^^f 
mens  Wages  due  to  them,  and  had  folicited  Sir  George  cicrk'xhat 
Carierety  Trcafarer   of  the  Navy  for  the  Payment  of  if  he  would 
them,  who   had  ordered  the  Defendant  his   Clerk   to  ^?l  ^^^l^ 
pay  them;  the  Defendant  on  the  Plaintff's  requefting  for  the  Pay- 
him  to  pay  them,  in  Confideration  that   the  Plaintiff  jncnt  of 
would  no  further  trouble  Sir  Georgi  Carteret  for  the  Jl^^^^^^tf^^* 
Payment  of  th^m,  did  affume,(f.  r.)   promiic  to  pay  plaintiff wm 
them  to  the  Plaintiff.     After  Verdifi  tor  the  Plaintiff  poflTeffed)  that 
on  Non  AJfum^t^  it  was  moved  in  Arrcft  of  J*idgment,  5^^]^,^"^^'^^^ 
That  here  is  not  any  Confidcratidu.     Fv^Jit   For  that  Confidcration. 
it  does  not  appear^  That  the  Plaintiff  had  anylotereft  s.  c.  i  sid* 
in  the  Money,  nor  Autliority  to  receive  it ;  for  he  does  |^Keb.  437/ 
not  fhew  any  Affigompt  of  th<;  Bills,  nor  Lettei  of  iDanv.  61. 
Attorney  or  other  Authority^  for  the  Plaintiff  to  receive  ^'^^  '  ^^^^' 
it.     Secondly i  That  though  fhc.  would  no  further  tjfbu-  .,  sid/41,  89. 
ble  Sir  George^  yet  the  Owners  of  the  Money  ma)r  do   i  vcnt.  i«,  40. 
it.     But  by  the  Court,  After  a  Verdia  it  fhall  be  in-   |l^^^^i**^- 
tended.  That  the  Plaintiff  either  had  an  Intereft  in  the  2  LcVn9. 
Bills  by  Affignment,  or  Autliority  from  the  Seamen  to   i  Salk.  2^. 
receive  the  Money,  and  that  the  Defendant  was  ordered  ^  ^^^*  ^^^' 
by  Sir  George  to  pay  them;  and  that  the  Intent  of  this  *        '    » 

Promife  and  Forbearance  was  no   other  but  that   the 
Plaintiff  fhould  go   no   more  to  Sir  George  for  thip  Mo-  \ 

ney,  and  thereby  difcover  that  the  Defendant  had   not 
paid  it  according  to  Sir  George"^  Order. 


The  King  againft  Twijkton  and  others. 

INFORMATION,  for  that  the  Defendants  ufmg  to 
come  and  to  be  entertained  at  the  Houfe  of  another,   information 

TW/Zr^ew  feduced  hi«  Daughter,  being  his  Heir  appa-  ^^T^cJucinj; 

*'  -,«  °  !_•  .1.1^  an  HcircU  to 

rent  to  a  great   Eftate,    to  marry   nim ;  and   that   tbcf  marry  him. 

Defendants   Twijleton^    and    the  others,    without    the  s.  c.  isid. 

a  Keb.  43^4SB.  Vide  i  Sid.  $6$.  3  Keb.  loi,  193,  %S%»  fii* 

Vol.  I.  S  Father's 


Mich,  zo  Car.  IL  inB.R. 

Father's  Affcnt,  carried  the  Daughter  from  her  Father's 
Houfe^  and  the  Defendant  Twijleton  married  her :  And 
on  a  Trial  at  Bar  it  apeared  in  Evidence,  That  the 
■^  iDefendant  Twijleton  being  a  remote  Kinfman,  and  of 
fmall  Fortune,  and  being  frequently  entertaiijcd  ^t  the 
P.  258  Father's  Houfe,  made  Love  to  the  Daughter  ;  but  *  no 
Proof  was  of  any  Seducements,  but  common  CojnpH- 
ments  among  young  People ;  and  it  was  offn-ed  in^ 
Evidence,  That  the  Encouragement  to  this  A&ir  pro- 
ceeded from  the  Daughter,  whom  the  Father  intended 
to  marry  to  another  Kinfman  of  his  own  Name,  of  a 
Inore  cohfiderable  Eftate,  whom  the  Daughter  did  |iot 
love  fo  well:  And  that  the  Daughter  by  Agreement 
between  her  and  the  Defendants,  went  from  her  Father's 
Houfe  to  a  Place  appointed,  and  there  met  the  Defen- 
dants, and  was  married  to  the  Defendant  Ttt///frto»  ; 
whereupon  the  Court  direSed  the  Jury,  That  the 
Daughter  being  of  tender  Yeats,  vh,  about  fixtecu, 
and  a  great  Fortune,  this  was  an  Offence  in  the  Defen- 
datits  within  the  lofotinktion^  and  that  they  ought  to 
find  them  guilty,  which  they  indeed  did,  but  it  feemed 
with  foine  Doubt :  And  afterwards,  before  any  Fine 
iodpofed,  the  Parties  agreed. 


Tonn, 


(  ^»  y 


Term.  Sana.  Hill. 


ANNO 


20  &  21  Car.  II.  in  Bsioco  Regit. 


Thurfiy  againft  Plant. 

nOVENANT,  and  declares.  That  the  Earl  of  HhcoIh 

was  feizcd  of  Lands  in  Lincohijhtre ;  and  at  London  ^  rJ J^oa 
made  a  Leafe  rendering  Ren(>  and  that  the  Tenant  co-  ihan  have  . 
venanted  to  pay  the  Rent,  and  that  afterwards  the  Earl  ^^^*a*2 
granted  the  Reverlion  to  the  Plaintiff,  and  for  Non-  JSfe  ^rt 
payment  of  the  Rtui  the  Adion  was  brought  and  laid  the  Leafe 
in  London.     The  Defendant  pleads  a  Surrender,   on  ^J|^^r*>£ 
which  Iflue  was,  and  a  Verdi£l  for  the  Plaintiff;  and  it  Debt. 
was  moved   in  Arreft   of  Judgment,  That  the  Adion  s-ciSid. 
keing  brought,  by  the  Affigt^e  of  the  Rcverfion  ought  t^sauad.  aio, 
to   be  laid  in  Lincolnjkire^  wKefe  ihc  Land  lies,  (upon  iif. 
the  Privity  of  the  Eftate)  and  not  at  X^</oif,  upon  the  i^Sf''^* 
Privity  of  Contrafl)  whetethe  Leafe  was  made,  and  \^^f^^^ 
cited   I  Crom  Board  again fl  Cudmore  ;    Debt  for  Rent  9  Daav.  a4i, 
ought  to  be  brought  by  the  Af&gnee  in  the  Couuty  *^.^    ^^^ 
where  the  Land  lies,  on  the  Privity  of  Eflate:    To  3^* 
which  it  was  anfwered  and  refol  ved  by  the  whole  Court,  5  Co.  18. 
That  Debt  is  maintainable  ^ only   upon  the  Privity  of  ^^'^'^^ 
Eftate,  and  goes  with  the  Revernon  at  Coi^mon  Law^  043.  ° 

^  -  X  And  81, 83. 

Owen  41,   Rtrm.a50.    1  Vent.  10.  Voor.  159*  24S»  ff^l^   AM»  sa*  Ccywa  941.  I>om, 
i8;>  461*  7<^4*  1  Com.  Dig.  5;4-    $^env*  i^  ^7* 


8    2 


and 
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and  that  an  Affignee  could  maintain  it  before  the  Sti- 
tute  upon  the  Privity  of  Eflate,  and  Perception  of  the 
•  Profits  ;  but  Covenant  did  not  go  to  the  Affignee  before 
the  Statute,  becaufeit  lies  only  on  the  Privity  of  Con- 
trail ;  and  though  now  by  the  Statute  the  Covenant 
pafies  to  the  Affignee,  yet  the  Nature  thereof  is  not 
altered  by  the  Statute,  bat  it  is  affignable '  only  as  a 
Contract,  and  therefore  ooght  to  be  brought  where 
*  P.  260  ^^^  *  Contraft  was  made ;  and  there  is  a  great  Difference 
between  Debt  for  the  Rent  which  arifes  out  of  the  Pro- 
fits of  the  Land,  and  Covenant  which  is  a  collateral 
Thing,  on  which  only  Damages  are  to  be  recovered* 
2  Cro.  BatchUor  againft  Gage.  Covenant  lies  againft 
the  Leffce  after  affignment  of  the  Term^  and  Acceptance 
of  the  Rent  from  the  Affignee  ;  but  Debt  does  not  He. 
2  Cro.  Brett  againft  Cumber landy  and  Hill.  1 5  Car.  a*  -B. 
R.  Rot.  1258.  That  Covenant  lies  on  the  Privity  of 
Contraft  after  Affignment ;  whereupon  Judgment  was 
givf n  here  for  the  Plaintiff  by  the  whole  Court,  on 
which  the  Defehdant  brought  a  Writ  of  Error/  But 
as  I  heard  the  Parties  agreed.  Jones  for  the  Plaintiff^ 
Sanders  for  the  Defendant. 


Debt  on  a 
Jad|»ment  ia 
Covenaot  for 
the  Damages 
recovered; 
and  Judg, 
roenti  and  in 
Error  on  the 
Jtid(ment  in 
Debt,  Bail, 
ofi  the  Stat. 

Ante  245,  »55' 
Kit  abS, 


Sir  ThecpkHus  Biddolph  againft  Temple. 

"TVEBT  on  an  Obligation  for  Performance  of  Cove- 
^  nants,  and  a  Breach  affigned,  Iffue,  and  Damages, 
and  Judgment  for  the  Plaintiff^  and  Debt  brought  on 
•  that  Judgment,  and  Judgment  by  Default ;  and  Error 
being  brought  of  this  laft  Judgment,  the  Qjneftion  was. 
Whether  the  Plaintiff  in  the  Error  fhould  find  Bail 
on  ih^  Stat.  3  Jac.  i  ?  For  it  was  agreed,  not  to  be 
wuthin  the  Sfat.  of  13  Car.  2.  And  it  was  objefled. 
That  the  Original  of  this  Aftion  being  founded  upon 
Covenant,  v  as  not  within  any  of  the  Words  of  the 
Stat,  of  3  Jac.  I.  which  mentions  Aflions  of  Debt 
for  Payment  of  Money  only,  or  for  Rent  or  Contraft 
for  Money,  and  that  this  is  none  of  them  ;  and  hereto 
'1  wyfden  inclined.  But  by  Kelynge  and  Moretorty  This 
laft  Aflion  on  which  the  Error  is  brought  was  for  Mo- 
ney only   recovered  by  the  firft  Judgment,  and  within 

the 


Hill.  20  &f  21  Car.  II.  in  B.  R. 

the  Words,  Contrails  for  Money  ;  and  ruled.  That  Bail 

fhould  be  found.     See  Mich.  29.  Car.  2.  B.  R.  Taylor 

ag^inft  Bakery  Judgment  in  Debt  on  an  Obligation  ^^^  -  2  jq.  g^,  ^. 

Payment    of  Money,    and   Debt   brought  upon   that  Q(l%hcv»%oz. 

Judgment,  and  another  Judgment   thereupon  ;  anji  in 

Error  on  the  latter  Judgment  it  wa3  doubted,  whether 

Bail  Ihould  be  foundf 


^    Barnes  againft  Bruddel.     , 

CASE  for  faying  of  her,  being  a  Virgin  of  good 
Fame,  She  was  with  Child  by  Simons;  whereby  flie 
was  in  her  Parents  Difpleafure,  and  in  Danger  of  be-, 
ing  put  out  of  their  Houfe:  Afterwards  Judgment 
was  ftayed,  for  that  the  Words  arc  not  afltionable,  there 
being  no  Lofs  of  Marriage,  which  was  the  folc  Rea- 
fon  of  Anne  Davies^s  Cafe;  and  the  Cafe  in  i  Roll.  35. 
An  A6lion  for  faying.  She  was  with  Child,  whereby  (he 
loft  the  Society  of  her  Neighbours,  held  not  to  be  Law; 
but  that  3  Cro.  639-  She  had  a  Chi  Id  y  and  if /he  have 
not  a  Chilajhe  has  tnade  it  away,  may  be  Law,  becaufe 
it  imports  Felony. 

But  Note,  In  that  Cafe  lofs  of  Marriage  is  laid  alfo* 


♦  P.  261 

She  had  a    ' 
Chifd,  where- 
by (he  loft . 
^hc  Favotu 
of  her  P»* 
rents,  not 
aAionable. 
S.  €•  I  Vent. 

2  Keb.  45  f. 

1  Sid.  39(S. 

Vide  1  Kol. 

Ab.  19,37. 

Cro^  Car.  3691 

33«- 

1  Vent.  4. 

X  Com.  Die. 

185. 

4  Bac.  AbV 

^l. 


Parker  againft  Jmys,  Sfc, 

'TV  E  B  T  againft  two  as  Executors ;  they  plead  a 
JL/  Judgment  againft  one  of  them  as  Adminiftrator : 
The  Plaintiff"  demurs  ',  and  it  was  objefled,.  i.  Becaufe 
the  ASion  and  Judgment  is  againft  him  ^s  Adminiftra- 
tor, which  he  could  have  avoided  by  pleading  in  A- 
baten^ent.  That  be  was  Executor.  2t  That  was  only 
againft  one,  which  does  not  lie  without  the  others  ^ 
to  which  it  was  anfwered  and  refolved.  That  the  Judg- 
ment is  well  pleadable  in  Bar  ;  and  as  to  the  firft  was 
cited  3  Cro.  646.  adjudged  in  Point,  and  the  Cafe  of 

VideRaym.  153.  Vauch.  104.  x  Mod.  165.  Cro.Klis.64tf,  575.  x  Lev. 
}  |<€V.3i«t  a  Mod.  36.  i  Lutw.  941.  Q^tif  %zi.  8tnu409. 

IFhcatly 


Debt  againft 
two  £xecu- 
tom,  they 
plead  a  Jud<« 
ment  againft  - 
one  as  admi- 
niftrator, tad 
well. 
S.  C.  I  Sid. 

Vide  ante,  157, 
zoo,  aoi. 
CrO.  £li9c.  41. 
I  Danv.  ^2$. 
40.    4MPd.a9tf 


WhMfy  and  Lm^  in  thb  Court,  Mf  131,  %i$.  And 
<«  to.  the  2d  Point,,  7  Cro.  437*  And  akliough  the 
Adion  was  ndt  well  biought,  yet  the  Defendant  vas 
not  obliged  to  plead*  m  Abatement,  and  put  hirofelf 
to  gi;eater  Charge,  foi-  as  much  as  there  was  a  tr«e 
Debt  due/  and  a.  Recovery  had  jupon  tlie  Right  of  the 
Debt. 


♦  P.  z6z 


Cafe  aninf 
■  Forei|iier» 
for  ndns  a 
Trade  in  a 
Market. 
Towo,,«liere* 
hy  the  rlatn- 
tiff^a  Iree- 
man,  liadlefe 
Trad^ 

464-. 
Croib  His* 


r, 


lAtW.  598- 


♦  Wilmott  agakm  Nixon. 

^ASEji  That  whereas  in  D#rJy  there  is  a  Cuftom> 
^^  That  every  Butcher  in  Derby  having  ferved  an  Ap-« 
pjienticefbip  far  (even  Years,  might  ufe  that  Trade 
without  Damages  of  another,  or  from  another  ;  that 
the  Defendant  not  being  a  Freeman  nor  having  ferved 
an  Apparenticcfhip,  (old  Fle(h  in  Derby  fucH  a  Day,  not 
being  a  Maiket-Da.y,  whei^by  the  Plaintiff  could  not 
(ell  XQ  much  as  oitberwile  he  might,  to  his  Damage,  ^c. 
The  Defendant  demurs  ;  ifi-  jBecaufe  th^  Cuftom  is 
not  laid  pofitively  in  Fa6^,  fbat  he  did  uff  ^  but  only 
petentially^  That  he  might  u£e  22  £*.  4.  2dly.  There 
is  no  By-Law  to  reilrain  Foreigners  from  felling  ;  and 
without  a  Cuftom  or  By-Law,  any  Foreigner  may  fell 
in  Market-Towns,  except  on  the  Mavket-Days.  ^ly> 
That  he  fold  Elelh,  is  not  fufficient ;  for  it  may  be  a 
Horfe,  or  a  Do^  ;  And  upon  thefe  Exceptions  Judg- 
ment was  giveir  ior  the  Defendant* 


Forth  againft  Canton. 

ASSUMPSIT,   for  that    the  Defendant's    Teftator 

^  being  indebted  to  a  Stranger,  who  afligned  the 

Debt  to  the  Plaintiff^  and  authorifed  him  to  receive 

it ;  the  Defendiint  being  the  Executor,  Promifed  the 

Praintiff;  That  in  Connderation  he  would  accept  him 

for  his  Debtor,  to  pay  it  to  the  Plaintiff:  And  upon 

46i*  Demurrer  it  was  adjudged  for  t-he  Defendant.     For  here 

1  SsvnA  aio< 

&J»•8^  Vid&amte^  %^  x  Itent*  9»  t5»  159*  9  Vfent.  n-  H«d.  n^  VHtich  tl^  Style 
949.  I  Sid.  396.  I  Mod.  i^  l-RoU  Ab.  ^^.  AntCi  18S.  Bav.  Rep.  8630^  Dou^^ 
469.  Cowp.  s^ 


A  Stranfer 
^omlfea  a 
<lnsditoj»  if 
he  will  ao 
ceptjhifli  for 
hie  Debtor^ 

S*a.a8ebi 
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IS  no  Confideration  of  Forbearance,  but  to  accept  hiid 
for  his  Debtor,  which  he  is  not ;  for  he  is  ftill  Deb- 
tor to  the  firft  Creditor  :  And  the  Authority  to  receive 
it  is  determined  by  the  Death  of  the  Teftator,  and 
differenced  it  from  Rujfel  and  Haddock's  Cafe  ante,  wher^ 
he  vrho  had  the  Authority  to  receive  the  Debt  before. 


Jory  s^ainft  JPewlj.  •  P.  263 

EJECTMENT,  and  on  Not  guilty  and  a  Special  ^,5^Py- 
Verdia  the  Cafe  was  \  A  Copyholder  of  Inhc-  wattfofE^ 
fitance  isconvifted  of  Felony,  and  has  Clergy  all6w(Ki  lonyha« 
before  Attainder;  and  if  this  be  a  Forfeiture  of  hi^  ff^'F'rf^ 
Eftate,  fo  that  the  Lord  may  entef  withont  a  Sped-t  of  the  c^/* 
al  Cuftom  :  And   it.  was  argued,  that  it  is,  for  it  \9  i,  bold. 
Determination  of  the  Will.     5  Co.  Gland's  Cafe,  4  Co.  ^'  ^  A?**^ 
Browf^s  CtitC'    I   Leon.  i.  A  Copyhold  is  forfeited  by  vid^ante6s. 
the  committing  of  Felony,  i  JBulft.  13.  A  Copyholder 
convi£led   of  Felony  is  difabkd  to  be  of  a  Jury,  and 
fo  he  cannot  do  his  Service  to  the  Lord.     But  on  the 
other  Side   it  was  faid.  That  a  Convidion  does  not 
difable   from  fcrving  on  a  Jury  ;  and  fo  inclined  the 
Court;  and  as  to' the  Cafe  in  i  Lioftj  there  is  a  Cuf- 
tom  found,  which  is  not  i^o  here  ;  and  the  Cpurt   in- 
clined firongly.  That  it  is  not  any  Forfeiture  without  a 
Special  CuAom :  But  on  the  Importunity  of  Counfel    ' 
it  was  appointed  to  be  argu(id  again  at  Bar  the  next 
Term. 


SaJmon  agaipft  Smith, 

DEBT  for  Rent,  and  declares  on  a   Leafe  of  four  pebt  on  a 
Acres  of  Land,  at  5/.  Rent,  and  for  Rent  arrear  Uafeof  four 
he    brought  the    Aflion :    The .  Defendant  pleads  to  tf^tnkl^ 
Part  Nil  debet,  nAd  to'  tb^  H^ftdW  he  pleads.  That  5«d.  rtat 
the  Leafe  was  of  the  faid  four  Acres,  and  of  one  Acre  the  Leife 
ntote;  and  thrft  befotcJthe  Rttit  w*i8  aitearth^  Plain-  ^^.^nd 

the  fifth,  ht  ei^t  ta  tnfCik  tiit  Im&ti  tM  iavt  Acfet  d&l^  a.  C.*a  k£  '2ii 
}  Saund.  fto6.  x  8id*  405.  Raym.  }^S.  ^' 

♦if 
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tiff  cntcr^  into  the  fifth  Acre  i  On  which  the  Plaintiff 
demurs ;  and  the  Reaion  ITiewn  on  the  Argument  was, 
for  that  he  did  not  traverfe,  that  he  demifcd  the  four 
Acres  only:  But  on  the  other  Side  it  was  faid  for  the 
Defendant^  That  the  traverfe  ought  to  have  come  on 
the  Plaintiff's  Part,  vh.  he  ought  in  his  Replication 
to  have  maintained  the  Leafe  in  the  Declaration,  and 
Pf  264  ^*^^  traverfed,  that  he  demifed  the  fifth  Acre  To  * 
which  it  was  anfwered.  That  that  would  be  a  Depar- 
ture from  his  Declaration,  and  therefore  the  Traverfe 
ought  to  be  on  the  Defendant's  Part  ;  for  when  he 
pleads  another  Leafe  than  that  upon  which  the  Plain* 
tiff  declared,  he  ought  to  traverfe  the  Leafe  on  which 
the  Plaintiff  declared,  viz.  to  plead  the  Leafe  of  ths 
fifth  Acre,  ab/que  hoc  that  he  demifed  the  four  Acres 
only :  And  fo  held  the  Court,  and  gave  Judgment  for 
the  Plaintiff. 


•  P.  265  *  Termino  Pafchae, 

ANNO 

21  Car.  II.  in  Banco  Regis, 


Afon  againft  Oopen 

AaofPirlU.  JSSUMPSIT^for  Money  received  to  his  Ufe,  and 
ment  tpcon-  -"  Vcrdift  and  Judgment  for  the  Plaintiff;  and  there- 
WiwTto     upon  Errorbiought,  and  it  was  moved  tohaveit  allowed 

!{IJ  n«1  tmouM.  ih.ll  continue  till  the  ^  cTthe  ac«  Sellion  which  besUu  after  ih« 
three  Yem.    $•  C  »  Keb.  495* 


irUbout 


^afch.  21  Car.  II.  in  B.    Ri 


without  Bail,  for  the  Statute  17  Car,  %.  which  appoints 
Bail  in  this  Cafe,  was  only  to  endure  for  three  Years> 
and  to  the  End  of  the  next  Seffion  of  Parliament;  and 
that  the  next  Seffion  after  the  three  Years,  ended  the 
firft  of  Mdrchy  21  Car.  2.  But  by  the  Court,  Although 
that  this  laft  Scflion  ended  the  firft  of  Marchy  2i  Car.  2. 
and  that  was  aftei  the  three  Years,  yet  that  Seffions 
commenced  within  the  three  Years,  and  the  Statute  is 
to  be  intended  of  a  Seffion  which  commenced  after  the 
three  Years  ended  afterwards ;  apd  not  of  a  Seffions 
which  commenced  within  the  three  Years,  and  ended 
after  the  three  Years.  And  fo  it  was  refolvedin  the 
Common  Pleas  this  very  Term,  as  Lockhaut  the  Pro- 
thonotary  informed  me. 


Stone^s  Cafe. 

A  Writ  of  Privilege  was  granted  for  exempting  him  j^^^^^ 
•^^  from  being  Reeve  to  the  Lord  of  the  Manor  of  Copyholder, 
Harrow  on  the  Hill,  to  colleft  the  Lord's  Rents  there,  pivnegedfrom 
he  being  an  Attorney  of  this  Court ;  and  though  it  was  cuftoiS"**'*' 
objefled.  That  *  he  was  a  Copyholder,  and  was  by  s.c.iVcfi. 
Cuftom   to  ferve,  as  a  Thing  incident   to  his  Eftate,    ♦?.  266 
created  by  the  fame  Cuftom,  and  alfo  faid.  That  he  16,  29. 
may  execute  it  by  Deputy ;  yet  the  Court  granted  the  ^^\1^' 
Writ :  For  as  to  the  firft  it  was  faid.  That  the  Privilege  Kafm.  179. 
of  this  Court  is  as  ancient  as  the  Cuftom  of  any  Manor ;  Vide  ante  233. 
and  as  to  the  fecond^  he  is  refponfible  for  his  Deputy. 


Term. 


(    16?     ) 

Term*  Sand.  Trin. 

ANNO 
19  Car.  IL  in  Baacd  Regis. 


Jurado  again  ft  Gregory. 

Snir  here  for  A  ^'"^^i^'^*^"  ^^^  prayed  to  the  Adttiralty  on  a  Sug- 

execatinga  geftion,  That  the  Contraft  was  made  on  Land  at 

Sentence  in  M^Uga  in  Spain,  to  receive  Merchandizes  on  Board  a 

Ts)ai!^!\^^  Ship  there,  and  to  cany  them   to  another  Place :  To 

a  Thio^'dooe  which  it  was  faid,  That  though  the  Contrail  was   fo 

upon  thj^'iand.  made,  f  ct  there  was  a  Sentence  on  a  Suit  in  the  Admi- 

jj,  '          *  ralty   in  Spain,  and  the  Suit  here  is  no  more  than  t^ 

I  Sid.  418.  execute  that  Sentence  here,  and  in  fuch  a  Cafe  no  Pro* 

6ia*^*^"'  hibition  lies ;  and   cited    i    Roll  Abr.  Tit.  Courts y  fe^. 

Vide  »nte,243.  Admiralty y  to   be  in  Point ;  and.  to  that  the  Court  in- 

Trin-ao.  clined:  But  then   it  was  faid.  That  the  Sentence  there 

Carv."  ^  ^^'^^  "^^  peremptory  and  final  to  pay  any  Thing  for  the 

U  Raym.  473.  Non-performance,    but   only   Interlocutory,    That  he 

a  Show.  338.  fhould  receive  and  carry  the  Goods   according  to  the 

io8.*°^  **^''  Agreement;  but  here  the  Suit  is  for  Damages  for  not 

Hob.  19. 115.  receiving  and   carrying,  for  which  an  Aflion  on  the 

I  Saik.  35.  Cafe  lies  :  Whereupon  it  was  ruled.  That  the  Plaintiff 

9  Ton.  66%;.  fhou^^'  declare  on  the  Suggeftion,  fo  that  on   Pleading 

%  Will.  23.  the  Matter  might  come  judicially  in  C(ucftion. 


CaJIU 
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♦  Cajle  againft  Wilier  Executor  of  IVilUr. 

^^  H  E  Defendant  was  fucd  in  the  Palace-Court  as 
JL  Executory  and  was  there  compelled  to  find  Bail 
according  to  the  Courfe  of  that  Court;  he  removes  the 
Caufe  by  Habeas  Corfusy  and  now  the  Queftion  was. 
Whether  hcfhould  find  Special  Bail  here?  And  refolved. 
He  fhould  not :  For  tho'  it  be  generally  ufed.  That 
when  a  Caufe  is  removed  by  Habeas  Corfus  to  find  Bail 
in  all  Cafes  where  Bail  is  found  in  the  Inferior  Court, 
yet  this  ihall  not  extend  to  the  Cafe  of  an  Executor, 
where  the  Caufe  did  not  require  Special  Bail  by  the 
Courfe  of  the  Court,  except  in  the  Cafe  of  a  Dtvafia- 
vit.  But  in  other  Cafes  where  Special  Bail  is  found 
below  it  fhoU  be  found  here,  altho'  the  Caufe  of  A6Hon 
be  of  a  Icfs  Sum,  than,  by  the  Courfe  oi  this  Court^ 
Special  Bail  is  to  be  found. 


.♦  P.  268 

Ab  Xxecntor 
finds  fittl  in 
Inierior  Coiirc« 
the  Caufe 
being  reauive4 
heihaU  not 
find  Bailabove: 
See  the  contra- 
ry held  by 
TmjfJn,  Jat0 
245  •  J'lt^ 
frdliims  a- 
gainft  Mcr9m  , 
S.  C.  1  Sid. 
418. 

a  Keb.  5H, 
Vide  Lit. 
Rep.  5.  Si- 
3Bulft.3i7. 
1  Sid.  63,  36^ 
418. 


hjiter  againft  North. 

IN  Replevin  the  Defenclant  makes  Conuzance  as 
Bailiff  of  Sir  Henry  North ^  for  Damage  feafant  in 
his  Freehold  in  Deify  Parcel  of  a  great  Farm  within 
his  Manor  of  D.  The  Plaintiff  in  Bar  of  the  Conu- 
zance faid.  That  there  are  divers  Freehold  and  Copy- 
hold Tenements  within  the  Manor,  and  tiiat  he  is 
feized  of  a  Freehold  1  enement  there ;  and  that  he,  and 
the  other  Freeholders,  and  aWthofe  whofe  Eftates  they 
have,  Time  out  of  Mind,  &c*  together  with  the  Copy- 
holders, have  had  folum  &  feparalem  fajiuram  of  the 
faid  Place,  omni  anno  omni  tempore  anni ;  and  then  he 
pleads  a  Cuftom,  That  the  Copyholders,  together  with 
the  Freeholders,  Time  whereof,  €^c.  have  had  fohm  Csf 
fefarakm  fajiuram  omni  anno  omni  tern  fore  anniy  ^c.  on 
which  Plea  in  Bar  the  Plaintiff  demurs  generally  :  And 
Fir/I y  Exceptions  were  taken  to  the  Pleading;  viz.  i. 
The  Prefcription  in  himfelf,  and  all  the  Freeholders, 
IS  not  good,  for  each  ought  to  prefcribe  for  himfelf,  and 
not  for  himfelf,  and  all  the  other  Freeholders.  2.  *  He 

prefcribes 


Prefcriptioft 

for  the  fole 

Pailare  for  all 

the  Year. 

S.  C.  Ante. 

253* 

1  Vent.  383. 

1  Saund  350. 
a  Keb.  513, 
517. 

Vaugh.  asi. 
cart.  199. 
Vide  2  Saund* 
324- 

2  Lev.  9- 

1  Mod.  74. 

2  Keb.  758, 
842. 

1  Vent,  i^ 
163. 

a  Lev.  s. 
Ante,  176, 
ass* 

2  Show.  9. 
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prcfcrib?3  for  himfclf,  and  all  the  Freeholders,  toge- 
ther with  the  Copy-holders;  and  yet  he  lays  a  Cuftom 
for  the  Copyholders,  together  with  the  Freeholders, 
and  fo  mixes  a  Prefcription  and  a  Cuftom  together, 
A  PrefcTiption  "^^^^^^  (iannot  be;  for  the  one  is  laid  in  the  Perfon,  and 
by  Freeholders  ^he  other  in  the  Place.     But  he  ought  to  have  faid, 

co^^»l5dCT  ^  ^^^^  ^^'  *"^^  *^^  ^^^^'^  ^^^*^  ^^^^^  ^^  ^^^'  together 
j<2nedina^*  ^^}^  the  Freeholders/ and  Copyholders,  Time  out  of 
Met.  f  Mind,  ^c.  have  had,  &c.  But  the  Court  over-ruled 
the  Exceptions,  on  a  Cafe  between  Kettlebarough  and 
^elh  Tr/;/.  1654. /?<7^  549.  where  fuch  Pleading  was 
Adjudged  good*  And  (then)  as  to  the  Matter,  it  was 
argued,  That  the  Prefcription  to  have  folam  fafiuram^ 
and  exclude  the  Lord,  is  not  good ;  for  which  Puc- 
pofe  were  cited  Fhz.  Prefcriftion  51.  HuU  45.  Co.  Lit. 
I'll.  Tih.  129.  %  Cro.  208.  rdv.  187.  Z  Cro.  256. 
from  whence  they  inferred.  That  the  Tenants  might 
prefcribe  to  have  Part  of  the  Profits  for  Part  of  the 
Year;  but  here  it  is  to  e-^cludc  the  Lord  from  all  the 
Profits,  and  is  like  a  Cuftom*  to  have  all  the  Common, 
and  exclude  the  Lord.  But  to  this  it  was  anfwered, 
and  refolved,  That  this  is  not  to  exclude  the  Loi:d  from 
all  the  Profits,  for  he  fhall  have  the  Mints,  the  Trees, 
&fc.  and  it  is  not  like  a  Prefcription  to  have  the  whole 
Common,  and  to  exclude  the  Lord,  for  that  is  repug- 
nant; for  in  all  Cafes  of  Common  the  Lord  is  to  inter- 
,  common  with  the  Tenants,  in  the  Nature  of  Common- 
er, and  therefore  to  exclude  the  Lord  is  repugnant  to 
the  EflTenceof  Common;  and  Judgment  was  given  for 
the  Defendant.  See  Vaugh,  Rep.  251.  where  the  Court 
was  divided  in  a  like  Cafe,  in  Communi  Banco,  vi2^. 
Vau^han  and  7|Vrf/againft  the  Cuftom,  and  ^^rcA^r  and 
WyUe  for  it.  And  fee  hereafter  in  Eajier  Terwy  22 
Car.  2.  B.  R.  between  Hopkins  and  Rohuifon,  fuch  1^ 
Cuftom  admitted  to  be  good. 


**  P.  2*"o  ^  Freeman  againft  Barnes. 

Lcifeforioo  TERROR  of  a  Judgment  in  Ejcflment  in  the  Com- 
Years  in  Trull  J2j  mon  Ples^s,*  where  on  a  Special  Verdift  the  Cafe 
Sftl)n;  He  ^^^  ^^'^^'  The  Marqucfs  of  Winchejler  being  feifed  in 
ill  Revfrfion 

Leafei  for  54  Years,  and  levies  a  Fine  to  corroborate  for  100  Years,  he  is  barred 
thereby.  S.  C.  1  Sid.  349.  Afi-  i  Vent.  55.  80,  88.  %  Kcb.  S»i,  6^50,  597-  Cart.  i4i« 
1^.    Hard.  400,  401^  ^c.  Hard.  400,  401. 
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tec,  made  a  Lcafefor  loo  Years  to  attend  the  Revcr- 
fion,  thcLeffee  aflually  enters  and  makes  aLeafcfor 
54  Years  to  the  Defendant  in  the  Ejcflment,  and  for 
Confirmation  of  the  Term  of  54  Years,  Jevies  a  Fine 
fur  Conujance  de  Droit ;  the  Leflec  for  54  Y'care  enters, 
and  the  Leffee  for  100  Years  being  out  of  Poffeffion, 
aifigns  his  Term  to  the  Plaintiff  in  Ejeflment,  againft 
whom  Judgment  was  given  in  the  Common  Pleas, 
whereupon  he  brought  Error,  and  two  Points  were 
twice  argued  at  the  Bar  in  this  Term,  and  Michaelmas 
following,  by  Jones  and  l^vinz  for  the  Plaintiff  in 
Error,  and  by  IVinnington  and  Finchy  the  King*s  So- 
licitor, for  the  Defendant;  and  two  Queftions  were 
made,  ijl^  If  the  Fine,  a«d  five  Years  PoflTefiion  barred 
the  Leafe  for  ico  Years?  idly.  If  the  Affignment  by 
the  LefTee  for  100  Years,  the  Leffee  for  54  Years 
being  in,  and  he  out  of  PoffefiBon,  be  good?  And  as 
to  the  firft.  It/  was  argued  for  the  PlaintifiF  in  the  Fr- 
roT,  That  the  Marqucfsj  by  his  Entry  on  the  Leffee 
for  100  Years,  was  not  aDiffelfor,  the  Reverfion being 
in  himfelf,  but  was  Tenant  at  Will  to  the  Leffee  for 
100  Years.  Lit.  Sefls  462,  463.  idly.  That  the  Mar- 
quefs  by  making  the  Leafe  for  54  Years,  cannot  be  a 
Diffeifor  for  the  fame  Reafon.  And  the  Leffee  for 
Years,  or  at  Will  of  a  Stranger,  making  a  Leafe  for 
Years,  is  not  a  Diffeifor  without  an  Intent,  or  at  moft 
at  the  Election  of  the  Party.  Co.  Lit.  1 53.  b.  Cro.  Car. 
Blundcn  againft  Ba'ugh.  2  Cro.  Pazv/ly  againft  Blackman. 
Sdiyy  That  the  Fine  is  no  Bar,  becaufc  the  Leafe  for 
100  Yeais  was  not  dif placed  (divefted)  either  before,  or 
by  the  Fine.  5  Co.  Rtf.  Sarin's  Cafe.  qCo.  Fodder's  Cafe. 
The  Conuzor  being  Tenant  at  Will,  it  was  notfuch  an 
Ef^ate  as  would  pafs  by  the  JPine ;  for  if  Tenant  at  Will 
levies  a  Fine,  That  the  Parties  had  nothin^^  &c.  may  be 
pleaded  thereto.  But  (here)  the  Conuzor  had  alfo  the 
Reverfion  in  Fee  which  paffed  by  and  fatisfied  the  Fine, 
but  did  not  touch  the  Leafe  at  Will,  or  for  Years;  and 
as  to  the  Opinion  in  the  Cafe  ofljham  and  Morris  to  the 
contrary,  that  was  but  a  fudden  (*  Opinion)  and  (only) 
on  Evidence;  and  it  would  be  very  inconvenient  if  a 
Fincfhould  bar  Terms  for  Years  (fettled)  in  Truft  to 
attend  the  Inheritance;  for  in  all  Purchafes,  precedent 
Mortgages  and  Incumbrances  are  kept  on  Foot  for  fe- 
curing  the  Eflate ;  and  if  thofe  Ihould  be  barred  by 

Fines 


Cro.  Ctr.  303, 

314- 

Cro.  J»c.  659. 

VideAnte,«i5. 

5  Com.  Die. 

478.  ^ 

Pow.  Con.  40. 

I  Burr.  60,  79> 

III. 

5  Burr.  4830. 

Cow.  693,  7o«, 

Leffee  for  lo^ 
Years  not 
being  in  aAual 
Poirffionaf- 
fign$  his  Term, 
it  is  ilU 
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JUid.  400^        Fines  levied  by  the  Owners  of  the  Inheritance)  it  wcnild 
4«»*  dcftroy  their  own  Titles  ;  and  Founds  and  ScUJbury^ 

Cafe  in  the  Exchequer,  i6  Car,  %.  was  held  contrary 
%o  Ijham  aud  Morrii^  Cafe,  on  a  Special  Verdid. 
Alfo  Leafes  in  Truft  are  not  barred  by  Fines,  for  they 
attend  the  Edates  pafled  by  the  Fines,  and  therefore  no 
need  to  bar  them  :  Bridgman  Chief  Juflice  of  the  Com- 
mon Pleas,  was  of  Opinion,  That  the  Leafe  in  the 
Cafe  at  Bar  for  loo  Years,  was  no^Bar;  but  he  was 
removed  inio  Chancery  before  the  Judgment  given.  A^nd 
as  to  the  fecond  Point  they  argued.  That  the  Leafe  for 
loo  Years  not  being  barred,  the  LeiTee  may  affign  it 
over  without  Entry  into  the  Land,  for  the  Poffei&on  of 
Ceftuyque  Truft y  and  all  claiming  under  him,  is  the  Pof- 
feffion  of  the  Leffec  for  loo  Years.  Latch.  75.  Ftjhn's 
Ca£e,  Tenant  for  Years,  Ictsat  Will,  Tenant  atWill  lets 
for  Years,  the  Reverfion  of  the  firft  Lelfee  for  Years  is 
npt  d  if  placed,  but  is  affignable  over*  See  ai(o  %  Cro* 
fowjly  againi^  Blactman.  But  on  the  other  Side  it  was 
argued.  That  Leafes  for  Years  are  as  well  barred  by 
Fines  as  Freeholds.  5  Co.  Safins  Cafe;  and  Cro.  Car. 
IJham  againfl  Morrisy  is  a  Cafe  in  Point;  and  they  alfo 
cited  Founds  and  Salijbury*s  Cafe ;  as  for  them ;  See 
that  Cafe  now  in  Print  in  Serjeant  Hardns'^  RefortSyfo. 
Hard  400.  4*^^*  And  the  Mifchief  would  be  great  if  Leafes  for 
Years  {hould  not  be  barred  by  Fines,  for  if  they  fhould 
not,  they  may  arife  as  Incumbrances  on  the  Lands  many 
Yeai-s  after  Purchafes  or  Marriage-Settlements.  And 
as  to  the  fecond  Point  they  faid,  It  is  not  material 
whether  the  Fine  be  a  Bar  or  not;  if  it  be  a  divefting 
of  the  Eftate  it  is  not  aflignable  without  Entry,  and  the 
f  Leafe  for  100  Years  is  diverted  by  the  making  of  the 

Term  for  fifty-four  Years,  and  the  Fine,  Tenant  af 
Will  ought  to  be  at  the  Will  of  both  the  Parties,  and 
when  a  Tenant  at  Will  grants  a  Term,  he  thereby  de- 
termines his  Will,  and  paffes  a  new  Eftate,  which  di-* 
vefts  the  Reverfion  of  the  firft  Term;  and  there  may 
be  a  diverting  of  an  Eftate  without  a  DlfTeifin  or  Bar. 
Hob.  33Z.  Alfo,  there  may  be  a  Dinfeiiin  or  Diverting 
atEie«^ion;  But  who  fhall  have  the  EleSion  ?  Not 
the  Lefifee  for  100  Years  by  the  Marquefs,  but  the 
Marquefs  (himfeif)  fhall  have  the  Ele^tion^  and  here 

he 
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he  has  done  that  by  the  levying  *  of  the  Fine  for  cor-  «  p,  272 
roborating  the  new  Term  of  fifty-four  Years.  And 
afterwards  in  £j/?^r  Term,  22  Car.  2.  the  Court  deli- 
vered their  Opinion,  and  they  all,  vix.  KAyngiy  Twyf- 
deny  and  Moreton,  held.  That  the  Term  for  100  Years, 
was  divcfted  by  the  making  of  the  Leafe  for  fifty-four 
Years ;  and  that  the  Marquefs  fhall  have  the  ElediqM, 
whether  it  fhall  be  diverted  or  not,  and  not  the  LeflVc,  * 

who  is  only  a  Truflce  for  the  Marquefs,  and  that  the 
Marquefs  had  mad^e  his  Elieflion  by  levying  of  the  Fine 
to  corroborate  the  Term  of  fifty-four  Years ;  and  they 
all  agreed.  That  the  Leafe  for  100  Years  was  barrel 
by  the  Fine,  becaufc  it  was  turned  to  a  Right  by  the 
making  of  the  Leafe  for  fifty-four  Years  before  the 
Fine-,  and  it  was  faid  by  the  Chiof  Juftice,  and  not 
denied,  that  Incumbrances  kept  on  Foot  by  Purchafers 
(hould  not  be  barreil  by  Fines :  And  alfo,  that  where 
a  Mortgagor  retains  the  Pofleffion  and  pays  the  Intereft, 
yet  the  Fine  by  a  Mortgagor  fo  holding  the  Poffeffion, 
fhall  not  bar  the  Mortgagee ;  and  the  Judgment  in  the 
Common  Pleas  m^as  affirmed. 


Stokes  againft  Stoker. 

DEBT  on  Obligation;  The  Defendant  pleads  a  obligee  in 
Releafe,  and  it  is  entered,  reciting,  T^at  whereas  Trnft  foro- 
J.  S.  had  arrcfled  the  Defendant  in  the  Name  of  the  ^The  Ow£r 
Plaintiff,  without  his  Knowledge,  he  thereby  releafed  aiideiif»ndaoii 
to  the  Defendant  all  demands  on  his  own  Account ;  and  *»••  <^^?  Ac- 
it  appeared,  that  this  Obligation  was  taken  by  y.  S.  in  SS^reletfe  S« 
the  Plaintiff*s  Name,  in  Truft  for  the  ChildVen  of  7.  5.  Oblipition- 
and  that  thereupon  J.  S.  caufcd  the  Defendant  to  be  ar--  S-  ^^*  ^^^' 
refted  in  the  Plaintiff's  Name,  and  thereupon  the  Re-  f^en'ifss. 
leafe  was  given  ;  and  it  was  adjtrdged.  That  the  Obli-  Vide  ante  100, 
gation  was  not  releafed  thereby ;  for  although  it  was  J®gV^ 
taken  in  the  Name  of  the  Plaintiff,  yet  it  was  not  on  2Show.90' 
the  Plaintiff's  Account,  but  on  Account  of  the  Chil-  «Lev.  aio, 
dren  of  J,  5.  and  thofe  Words,  on  his  own  Account^  Vhcv  tixr^ 
were  put  in  to  fome  Purpofe,  and  to  no  other  Purpofe 
could  it  be,  but  to  diflinguifh  demands  which  he  had 
in  his  own  Right,  from  fuch  Things  (or  demands) 
which  he  had  in  Right  or  in  Tiuft  for  others. 

M^elh 
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*  WelUy  Executor  of  Wtlls  againft  Wells. 


Releafe  of  an 
equitable  In- 
tereft,  a  good 
coafiderauoa 
ia  2itLAJfumpJit> 
8.  C.  rlieb. 
531. 

1  Vent.  40. 
Vide' ante  71, 

%  Lev.  119. 
1  Mod.   25. 


ASSUMPSIT,  whereas  the  Defendant  and  the 
Plaintiff's  Teftator  had  contra«Sted  to  make  a  cer- 
tain quantity  of  Bricks  fof  Potter^  at  a  certain  Price  ; 
the  Defendant  in  Confideration  t'le  Plaintiff  would  rc- 
linqnifli  his  Intercft  in  ihe  Bargain,  promifed  to  pay 
him  10/.  After  Verdid  for  the  Plaintiff  it  was  moved 
in  arreft  pf  Judgment,  That  there  is  no  Confideration, 
for  the  Intercft  of  the  Partnerfliip  fuYvives  to  the  De- 
fendant, and  the  Plaintiff  had  ilo  Intercft  to  relinquini: 
But  Judgment  was  given  for  the  Plaintiff,  for  he  mtgi^t 
have  an  equitable  Intereft  by  the  bringing  in  of  Mat^ 
, rials,  on  which  the  Defendant  might  be  chaiged'by  a 
Bill  in  Equity. 


Hodgjon  againft  Harris, 


Statute  of  Li- 
mitations doe 
not  extend  to 
debt  upon  an 
Award,  or  a 
cowbold  fine. 
S-C-xSid.  415. 
%  Keb.  462, 

497.533-      ^ 
ft  Saund.  o4>oo. 
Ld.Raym.24B. 
Com.  Di(.a6o« 
Cowp.  375. 


DEBT  on  an  Award;  the  Defendant  pleads  the 
Statute  of  Limitations :  On  which  the  Plaintiff 
demurs,  bccaqfc  by  Saunders  it  is  not  a  Debt  upon  a 
Cootrad  or  Lending  within  the  Words  of  the  Statute  : 
To  which  it  was  anfwercd  by  Jones y  That  the  Submif- 
fion  to  the  Award  is  a  ContraS  to  pay  the  Sum  award- 
ed ;  and  cited  3  Cra^  6uo.  Bowyer  againft  Gailaud.  The 
Court  inclined  to  the  Opinion,  That  it  was  not  within 
the  Statute!;  And  Ttuyfien  faid.  That  Debt  for  a  Copy- 
hold Fine  had  been  adjudged  not  to  be  within  the  Sta- 
tute;  whereupon  yones  offered  to  waive  the  Demurrer 
and  go  to  Iffue,  whif^h  Saunders  refufed  ;  and  it  was 
adjourned.  ' 


The 


» 
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The  Lady  Brou^hton  again'ft  Holte. 


'T'RESPASS  for  taking  his  Cattle;  the  Defendant  Petit  judicium 

^    maices  a  fpecial  Juftifis.ation  i  the  IMaintiff  replied  omitting  tia- 

and  averred  the  Jiflhfication,  and  concluded  i.t  hoc  fa-  J]^fuidciullr* 

ratusy  i^c*  unde  petit  yudUiumJi  ab  anJone  pracludi  debet:  rer. 

The  Defendant  dcmnnrd   fpecially,  becaufc  it   is  not  S.  C.  iKeb. 

concluded  p*.'tit  Judic  um  is(  damfna  fua  Jili  adjudicari;  Raym.  183. 

whereupon  the  PJaintiff  hy  Rule  of  Court,  upon  pay-  t^tde amn. 
mcnt  of  Cofts,  had  Liberty  to  amend. 


♦  Term.    San6l.    Mich. 

ANNO 
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Pordage  againft  Co/e. 

DE  B  T  on  an  Obligation  for  70/.     The  Defendant 
demands  O^^r  of  it,  which  b  entered  thus;  Me-  ^y^y^^!^^,'^' 
morandumy  That  fuch  a  Day  it  is  agreed  between  the  Plain-  Houfe. /'redoes 
tiff  and  Defendant,  that  the  Defendant  the  firjl  of  OSiohtr  jotmakcaron- 
next^  pay  the  Plaintiff  70I.  jor  fuch  a  Houfe ;  In  Ji^'itnefs  denOu^u^U 
whereof  we  have  hereto  mutually  fet  our  Hands  and  Seals  :  a  mutual  a- 

On  which  the  Defendant  demurred;  and  it  was  now  |'*^""J* 

s.  c.  I  Vent. 

1  Sid.  423.  I  Saund.  319.  Raym.  183.  Poll.  14.  2  Keb.  54i«  «  Danv.  aW  pi.  i 
Vide  Cro.  Jac  399.  5ai,  SW-  i  Roll.  Rep  356.  Godb.  276.  %  Roll.  Rep.  63,  64.  Mo' 
135.    1  Roll.  Abr.  518.  c  I.  Cro.  Elit.  4i3'     »  Com.  Dig.  574    3  Term.  Rep.  6«7. 

Vol.  L  T  objeflcd 
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objeflcd  for  the  Defendant,  that  the  Declaration  was 
ill,  it  not  having  averred  that  the  Plaintiff  had  convey- 
ed the  Houfe  to  the  Defendant,  and  that;  fro  (for)  is  a 
Condition  precedent,  7  Co.  UghtrecCs  Cafe;  and  if  it  be 
not  a  Condition  precedent  the  Defendant  has  no  Reme* 
dy  for  the  Hbufe ;  for  though  that  both  fealed,  yet 
it  is  not  an  Indenture  of  two  Parts,  nor  like  to  the  Cafe 
in  3  Hoe  againft  Taylor,  it  is  agreed  hettvetn  the  Parties 
Li'Jfee  U  repair,  Lrffor  to  find  great  Timber ;  where  it  is  n 
mutual  Covenant.  To  which  it  was  anfwered,  It  ought 
to  be  intended  that  the  Houfe  was  conveyed  before,  for 
it  is  not  to  pay  7c/.  for  the  Conveyance  of  the  Houfe, 
but  for  the  Houfe  itfelf ;  and  the  Court  held  it  a  mu- 
tual Covenant:  And  if  the  Houfe  was  not  conveyed 
before,  as  it  may  be  intended  it  was,  the  Defendant 
may  have  an  Action  of  Covenant  for  the  Houfe,  fbr  it 
is  to  he  intended,  that  the  Plaintiff  fealed  to  the  De- 
fendant another  Part,  by  thefe  Words,  have  mutually 
Jet  their  Ha?tds  and  Seals;  and  iipon  the  lirft  *  Argument, 
they  gave  judgment  for  tdic  Plaintiff,  on  which  the  De- 
fendant brought  a  Writ  of  Error,  and  the  Judgment 
was  affirmed  in  the  Exchequer-Chamber. 


A«Stion  for 
cauGng  him  to 
be  arrefted  for 
50c/.  to  hinder 
}um  of  Bail, 
where  only 
200/.  was  due. 
S*  C.  I  Sid. 

kyam.  176. 

1  Mod.  4. 

2  Keb.  546. 

I  Salk.  14,  15* 


D&wfe  againft  Swayne. 

CASE,  and  d«xlares.  That  the  Defendant  having 
no  Caufe  of  Action  beyond  the  Value  of  4c/.  did 
faldy  and  inalicioudy  bring  an  Aflion  againft  him  by 
Bill  of  Privilege  in  the  Common  Pleas,  where  no  fum 
is  ejcpreffcd  in  the  Writ,  and  caufed  the  Sheriff  to  arreft 
him  for  50c/.  and  to  hold  him  to  fuch  Bail  as  he  could 
not  find,  whereby  he  was  forced  to  lie  in  Prifon  fuch  a 
Time.  The  Defendant  pleads,  that  he  had  Caufc  of 
Action  to  the  Value  of  200/.  ahf'me  hoc.  That  he  in- 
formed the  Sheriff  that  he  had  Caufe  of  A6lion  for 
500/.  and  after  Verdi6t  for  the  Plaintiff,  it  was  moved 
in  arreft  of  Judgment,  that  there  was  a  jufl:  Caufe  of 
Aftion,  as  appears  as  well  by  tiie  Declaration,  as  by 
the  Plea,  and  the  enlarging  of  the  Sum  is  not  any 
Crime  ;  for  a  M-Jin  may  not  certainly  know  lii>  proper 
Caufe  of  Aftion,  or  what  is  due  to  him.  (But)  the 
Court  to  the  contrary.     It  is  laid,  that  he  did  faHly 

and 
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f 
and  malicioufly  charge  him  with  a  greater  Sum  than 
!«;  due,  to  hinder  him  of  Bail,  and  it  is  fo  found 
by  the  Jury,  and  thereby  he  was  forced  to  lie  in  Prifon; 
wherefore  the  A^i^ion  well  lies ;  and  gave  Judgment  for 
the  Plaintiff. 


Stribler  agaiuft  Jones  and  Waters. 


C^  A  S  E,  and  declares.  That  the  Defendant  falfly 
J  and  malicioufly  devifing  to  dampnify  iiim,  and  to 
hinder  him  from  going  about  his  Affairs,  fued  a  Latitat 
againft  him  out  of  the  KingVBench  in  Trefpafi,  with 
«c  etiam  AJfumffit  for  500/.  and  caufed  him^  to  be  arieft- 
ed  and  impiiioned  for  fuch  a  Time,  whereas  in  Truth 
he  had  not  any  Caufe  of  A6lion,  vel  Jaltem  non  tantum 
caufam  a&ionis.  After  Verdift  for  tlie  Plaintiff,  it  was 
moved  in  arreft  of  Judgment,  That  it  is  not  pofitively 
fa  id.  That  he  had  not  Caufe  of^Adion  ;  but  nonCj  or  at 
leajf  not  fo  great ;  and  it  is  not  fo  great  if  it. fails  but  of 
15.  of  fo  much.  But  the  Court  to  the  contrary,  it  is 
found  to  be  done  malicioufly,  wherefore  Judgment  was 
ruled  for  the  Plaintiff.  But  for  that  *  the  Tcjte  and 
Return  of  the  Lat]  was  not  certainly  fhewn,  the  Court 
would  advife  upon  this  Execution.   . 


Cafe  for  falfly 
procuring  him 
to  be  arrrfted 
for  500/.  where 
the  Plaintift* 
had  no  caufe 
of  Aftion.orat 
l-aft  not  fo 
great  a  caufe. 
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Seamone  againft  More. 


CASE  for  thefc  Words,   Thou  art  an  Inchanter^  and  Xncbnnt^r,  nni 
inchantedejl  a  Bullock ,  and  madejl  h'th  nin  mad  about  madcfi  a  E  J  lock 
the  Common.     After  Vcrdi6t  Judgment  was  ftayed  ;  for  not^.Uotiblc. 


an  Inchanter  is  no  more  than  a  Cheat,  who  deajs  in 
Charms  to  cheat,  and  is  not  a  Witch  ;  and  to  make  a 
Bullock  run  mad  about  the  Common  may  be  by  chaling 
and  chafing  him. 


s.  C.  1  Sid. 
%  Keb.  548- 


Tt 


Drake 


♦•1 
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Drake  againft  /////. 

Tl/'(ofa  M^r-     /^^  ^  ^  ^^^  f^y^^'g  ^f  ^^^  Plaintiff,  being  a  Merchant, 

ihlnt)  W  /  "     \y  He  is  fed  and  gonCy  and  I  Jhall  lofe  my  Money  ;  and 

jSfatthjemj   .     at  another  Day,  He  is  a  beggarly  Fellow y  not  worth  a 

S^C.^i  Sid.        Groat;  nor  able  to  fay  his  Debts t     After  Vcrcli6l,  and 

414.*        *        entire  Damages,  it  was  moved,  that  the  laft  Words  arc 

^^vTvi  *^^        ^^^  asSlionablc,  and  the  Damages  being  intire,  no  Judg- 

%  Kcb-  549-        tti^iii  could  be.     Beggarly  Fellow  is  not,  nor  is  not  worth 

a  Groat y  and  cited  Moone  and  Monharns  Cafe  to  be  (6 

adjudged;  and  not  able  to  pay  his  Debts y  is  not;  for  a 

Man  of  a  great  Ability  may  have  his  Eftate  fo  out  of 

his  Hands  that  hecajinot  pay  his  Debts;  but  the  Court 

were  of  Opinion,  that  the  laft  Words  were  as  aflion- 

able  as  the  firft ;  but  on  the  Importunity  of  Serjeant 

Maynardy  who  moved  it,  the  Judgment  was  flayed  for 

a  Fortnight.  ..--^-        '"'  " 


-"''' 


"•277      *  Earl  of  Peterborough  againft  Siv  John  Mordant. 

Scan.-lahmAfa^-  ^CANDALUM  MagnatuiHy  for  that  the  Defendant 
Tmlm'T^^^f  ^^^  ^^  ^'  ^'  ^^^va^t  of  the  Earl,  [met  J.  D.  (ano- 
Sf^lu'^.whi  ther  Servant  of  the  Earl)  whom  I  do  not  knorvy  but  my 
kmeiv  n«t ,  hut  my  Lord  fent  after  me  to  take  my  Purfe,  Jucij^meiit  by  De- 
^'^Puriy^  fault,  and  before  a  Writ  of  Inquiry  executed,  the  Judg- 
S^C.  i  Vent,  ^^^t  ^'*s  flayed  on  Jones's  Motion  ;  for  that  it  is  not 
59-.  pofjtively  fard.  That  my  Lord  fent  him  to  take  my  Furfey 

559,605.  '  ^^"t  to  rob  him,  but  to  take  his  Piiife,  which  might  be 
by  way  of  Trefpafs :  But  now  it  was  anfwercd  by 
Northy  That  though  the  Words  arc  not  pofitive  and 
affirmative,  -that  the  Earl  font  him,  yet  they  are  tanta- 
mount m  the  Underftandinj*  of  the  common  Pooj>le ; 
and  fuch  oblique  Words  have  been  adjiulgcd  a6lionablc 
in  the  Cafe  of  a  Commoner,  and  much   move   in  the 

M%rxfr'slL    ^'^^^  ?^  *  ^'^^^'''     ^''  ^^^''"''^^  ^  ^^''^^  /X?.  '^'^^  yon  have 

'fi%^.Ji»it  a      committed  Felony;  or   I  di  earned  fo:  And  although  it  is 

'•^'•>-  not  here  faid,  felonioufly  to  take  the  Purfe,  which  might 

be  a  good  Exceptibn  in  the  Cafe  of  a  common  Perfon, 

yet 
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yet  It  is  othcrwife  in  the  Cafe  "of  a  Peer.  Cromft.  Ju^ 
rijdiciion  of  Courts,  13  Leon.  336.  And  of  that  Opi- 
nion was  the  Court  after  feveial  Motions,  and  gave 
Judgment  for  the  •Plaintiff. 


Eurrict  againft  Hoi  Jen,  Executor  oi  GreenhilL 


I  Vent,  ajs* 
]  Salk.  8. 
If  it  (hall  fo 

♦   P. 178 

relate  a5  to  be 
goodafainllall 
other  Judfi- 


ficw  Statute'*' 


A    SCIRE  Facias  againft  the  Defendant  as  Executor  J"?"'*^"^ '"; 
en  a  Judgment  in  ^/m^//,  againll  the  Teftator:  Xr^heDe- 
The   Dtft'ndant   deman«Js    Oyer  of  the  Judgment,  on  fendant'sdeath, 
which  it  appeared,  that  the  Teftator  died  after  the  Vcr-  ^"^  ht(orc  th< 
did  had  for  the  Plaintill*  on  non  Ajfumfjit i  awd  before  s.*c/i  Mod. 6« 
t!ie  day  in  I3ank  (leaving  the  Defendant  bis  Executor)   Raym.  aio. 
and  the  Judgment  on  which  the  PlaintitT  brought  the  vide  6  Mod. 
Sciie  Facias y  was  intered   the  next  Term,  on  the  new 
St'iiutc  made  at   Oxford,  4ud  tiie   Defendant  pleads  a 
debt  due  to  hipi  *  by  Obligation  of  the  Tcftator  for 
loj/.  and  a  Judgment  by  the  Teftatov  to  the  Lord  Ar^ 
Ungton  ;  and  that  he  had  not  Affcts  beyond  40/*  which 
lie   retained  to  fatisfy  himfelf,  and  the  {^ord  Arlington  ;  ^    ., 

On  which  the  Plaintiff  demurs,  and  now  the  principal   ""^^"'^j'J"^ 
C\iicftion  was,  ii  this   judgment  to  the  Plaintiff  fhall    the  Executor 
fo  relate  as  to  be  to  all   intents  as   a    Judgment   had   before Obliga- 
againft  the   I  eftator  in  his  Life  ?  And  the  Cafe  was  ar-   ||J*ia,^^u\*ilv 
giied  at  the  Bar  three  feveral  Times,  viz.  in  Mich,  21    "''*'**"**' 
Car,  2.  and  in  Hillary  following,  and  afterwards  in  Trinn 
23  Car.   2.  when  Hale  was  Chief  Juftice,  hy  Coleman^' 
and  twice  by  Saunders  for  the  Plaintiff,  and  by  yones, 
WinniyigtoHy  and  Levinz  for   the  Defendant.     And  for 
tlie  Plaintiff  it  was  argued,  that  by  the  aid  of  the  Sta- 
tute, this  Judgment  is  now  miade  a  Judgment  againft 
the  Tofiaior,  althous^h  he  was  <lcad  before;  and  is  uii- 
avoidable,  and  fo   is   payable  before  debts  on  Obliga- 
tions :  Alfo,  That  the  Judgment  had   by  the  Lord  Ar- 
lingtony  whereon  no    Scire  Facias  is  fucd,  is  not  plead- 
able againft  this  Judgment   on  which   di^Scire  Facias  is 
fued.     Hut  for  the  Defendant  it  was  argued.  That  the   ^i^. 
Intent  of  the  Statute  was  folely  to  make  the  Judgment   6  Mod.  14a, 
good,  and  not  voidable  by  Error  ;  for  the  Statute  fays,    ^q^y^j^,  54, 

For  avoiding  Svits  and  Delay Sy  be  it  enabled y  That  the  Death   65,  fiTr. 
gfthe  Defendant  after  VerdiH.  and  before  the  Day  in  Banky   ^ifT-  '^»55» 

^  '  .  Jiiall  '^'^'''" 


Stat.  8^9. 
W.  Z.c.  11. 

I  Salk.  8,  42, 


Mich..\  z  I  Cari  II  Jn  R.R. 

Jhall  not  he  affigned^fo.that  it  1-4  entered  zvithin  fuch  a  Time 
afterward.  Q^  But  It  does  not  fay.  That  the  Judg- 
ment fliall  be  good  and  ofl'eclual  as  if  he  had  been 
living;  for  after  the  Death  of  tlie  Teilator,  a  Retain-^ 
er  to  fatisfy  himfelf  (his  own  Debt)  before  the  Judg- 
ment, had  been  a  good  Adminiftration  ;  and  now  by 
the  Judgment  afterwards  it  fliall  be  a  Mai  Adminiftra- 
tion,  and  a  Devajlavity  by  fatisfying  a  Debt  on  an  Obli- 
gation, before  a  Debt  on  fimplc  Contrafl,  (with  ftlcli 
Judgment.)  Andalfo  fliall  make  a  Judgment, which  was 
good,  without  a  Scire  Facias  fued  thereon,  not  plead7 
able>  nor  fatisfiablc  by  that  Scire  Facias  entered  on  this 
Judgment  oh  fimple  Con t raft,  which  at  the  Time  of . 
"thfeTefta tor's  Death  ^*as  not  payable  'till  (after)  both 
th^  Debts  on-  the  Judgment,  and  the  Obligation,  and 
(all)  this  by  Relation^  which  is  but  a  Fiflion  in  Law 
And  fuppdfe  he  had  devifed  his  Lands,  though  the 
I)evife  was  good' at  liis  D^ath,  yet  fhould  the  Land 
be  chargeablo  by  this  Judgment  hkd  after  his  Death. 
In   Mith.  21  Crtr.  2.'  Twyjden  and  More*an  held  again  ft 

.  th«  Plaintiff  ^  but  ■Ar/>vfof  and  RainsfordStn' x\\t  rlain- 
tlftV.  l^Qt  xri  Tri\i,  23.  Judgment  was  given  for  the 
Plaintiff  by  Hale  aui\  Moretort,  Twyfden  continuing  of 
the  contrary  Opinion,  and  RainsjQia  faying  nothing. 


♦P.  279 

A  Settlement 
with  a  J-'rciJiff 

rtih  fed  to  re- 

dire  hit  Mind 
by  fVritini  un- 
it tr  his  hand  an  J 
Senh  that  he 
may  favcie,  is 
piTfonal  niul 
not  forfeited 
by  Tieafon. 
I  Hal<Js  P.  C. 

1  Wi!s.  I5r6. 
3  Codi.  Dig. 

5  Chilli  big.  655 

^=44.  763.  77a. 


..."  *  &?M  againft  Wheeler. 

jnRROR  of  a  Judgment  in  Ejeflment  in  the  Common 
-*-^  Picas,  \vheic  on  a  Special  Verdict  the  Cafe  was^ 
Anthony  M&yne  pofftffrd  of  a  lon-g  Term,  alfigncd  it 
in  Truft  for  himfelf  for  Life,  with  a  Power  for  him 
tq.make  Lcafcs  ;  and  after  his  Death  in  Truft  to  raifc 
fcveral  Sums  of  Money  for  fcveral  of  his  Kindred  ; 
the  Refidue  bi  the  Truft  for  one  of  his  Sifters  ;  Prb- 
vided.  That  if  he  left  Iffuc  for  his   Wife  enfeint,  that 


he  might  difpofe  of  it  to  his  Iffiie  :  And  another  Pro- 
vifo^  That  if  he  fliall  be  minded  ta  difpofe  it  otherwife, 
and  declare  his  Mind  fo  by  Writing  under  his  Hand 
and   Seal,  that  he   might  do  fo:  He  was  attained   of 

1  Bl.Kep.  459-  S.  C.  1  Vcftt.  'ia8.    1  Mod.  i$,3f.    %  Keb.564»  60S. 


TrcafoJi 


Mich.  21  Car.  II.  in  B.  R. 

Trcafon   for  the  Muithcr  of  King  Charles  I.  And  if 
the  Term  was  forfeited  for  the  King  ?  was  the  G^uef- 
,  tion.'   And  adjudged   in  the  Common  Pleas,  That  it 
was  not  forfeited  :  And  now  it  was  argued  by  Pember" 
ton  for  the  Plaintiff  in  the  Error,  who  was  alfo  Plain- 
tiff  in  the  Common  Pleas,  (and   Judgment  there  given 
againft    him,  being  the  King's  Patentee)  and  Ccleman 
for  the    Defendant.     And  afterwards  in   Eaftir  Term 
it  ^as  argued  by  Jones  for  t^e  Plaintiff,  and  by  JVin- 
ni}t^tGn  for  the  Defendant.    And  for  the  Plaintiff  it  was 
faid.  That  it  was  Fraud  apparent,  of  which  the  Conn 
might  ji-dg-^,  fortheTruft  was  for  himfelf,  and  he  took  ^ 
the  Profits,  he  had  Power  to  make  Lcafcs,  .and  he  had 
Power  to  revoke  ;  and  it  appears  by  the  Vcrdi6l,  Thit 
the  TruAees  did  not  know  of  the  Truft  or  Eftate, 
Lane*s  Rep.  42.  and  Twine'^  Cafe  and  Pauncef oat* %'C^it 
in  3  Cro.  were   cited.     But  on  the  other  Side  it  was 
faid,   That  the  Court  could  not  judge  of  Fraud,  and 
the  Jury  have  not    found   any,   10   Co.  Chancellor. of 
Oxfords  Cafe,  and  the  Provifo  to  revoke  is  perfonal  to 
Jiimfelf,  If  he  be  mhrded  to  f evoke y  and  do  revoke  by  iVri^ 
iing  under  his  fjand  and  Seal^  Duke  of  NorfoWs  Cafe 
cited  in  Enghjietd's  Cafe.     Kely?ige  when  he  was  Chief 
luftice,  and    Twyjden^  incliHed  that  it  was  forfeited. 
Bat  aftcrw^ards  in  Eafter  Term,  23  Car.  i.  Hale  being 
Chief  Juftice,  the  Cafe  was  argued  by  the  whole  Court 
feriatim^  and  if  Was  adjudged.  That  the  Term  was  ,not 
forfeited,  and  the  Jifdgm'ent  in  the  •  Common  Pleas     *  P,  28Q 
was  affirmed  ;    and   they   alt  hrfA  it  a  Cafe  diVeSly 
within   the  Duke  of  Norfolk's  Cafe,  and  not  i^'T^'uft 
forfeitable  to  the  King,  according  to  Sir  J.  DuncomV% 
Cafe,  in  2  Cr(?.  .512.  i  . 


jjSSUMPSITy  in  Confideration  That  he  would  pro« 
-^  vide  Medicines^  and  wouldemptoy  his End<?ivour,  ^/^f'^e^m. 
and  would  cure  J.  S.    to  pay  him  fo  much  as  he  de-  vided  Mttli- 


iro» 


I        J  1.    '  ^       ,        J  ■        i  ^      J.    '  cincsandcu- 

red,  and  averred  he  foand  Medicines  ;  and  another  Ajumpjit  in  CouAderation  he  had 
found  Medicines  amd  cured-  Verdia  and  intire  Damages,  good.  8.  C.  1  Sid*  4t8 
I  Veni.  27,44  aKeb.  559.  ^^-  '*'''•'  iVide  Mich,  ««.  infra  Brt^n  U  Umdtn.  Vige. 
Hard.  485.  I  Mod.  14,  5^85.  NeKon**  Luiw.  510.  ^  Cro.  44.  Vide  poft,  7^ 

fcmd*^ 


Mick  21  CarAl  in  B.  R. 

fcrvcd  ;  and  avers,  That  be  found  Medicines  and  em- 
ployed his  Endeavour,  and  that  it  was  of  the  Value 
of  ic/.  And  alfo  in  Conlkleration  that  he  h%d  provided 
Medicines^  and  employed  his  Labour  and  Pains,  and 
had  cured  J-  S.  After  V^crdiot  for  the  Plaintiff  it  vias 
moved  in  Arreft,  isc.  1  hat  it  is  not  averred  in  the  firft 
Mfumfjity  That  he  had  cured  ;  and  it  is  Part  of  the 
Confidcration  that  he  would  cuu.y.  5.  and  that  the 
Damages  be  ng  intiic,  the  Plaintiff  could  not  hafvc 
Judgment,  But  by  the  Couit,  Itisceitain  upon  the 
whole  Matter  that  J.  S.  is  cured  ;  for  it  iball  be  in- 
tended after  Verdift,  That  it  is  the  fame  Perfon,  the 
fame  Malady,  and  the  fame  Cure  j  and  they  gave 
Judgment  for  the  Plaintiff,  for  it  is  but  the  fame  Caufe 
of  AS1on  laid  fcveral  Ways,  as  is  ufual  in  Ajfum^U — 
See  her<^aiter  p.  298.  .  ,; 


Sir  John  Carn  againft  Ojgood. 

lu  itftfar^  /^ASE,  for  faying' of  hiin  being  a  Jufticc  of  Peace 

jnvsrnjnjiu0  y^  ^|)y^  ^j^pj.   ,,(,^  f^y   ^v\)[' CoUnqututu  o\   his  Office   of 

aaionable  JuOice     of   Pcacc)    He  is   a  firjwurn   Juficcy    aud  not 

thouRh  no  fit  to  Jit   ufon  a  Bench.     After  Vcidi61    for  tl.e    Plaintiff 

Ci%j./u*i.  j^    ^'jjjj    niovi'd    in    Arreft    of  Jutij;mrni,  1  hat  there  is 

^Q,  '   riot  any  cdloquium  of  bis  Office  of  Jufiicc.     But  by  the 

1  Sid.  43-'  Court,  There  needs  not,  for  by  t'u*  Words  thcmfclvcs, 

^K^b^5A8*  *^   appears  they    were  fpokcn  of  him   in  refpefl  of  bis 

579^         '  Oflfice.         •                                            '      ..  . 

Lutw.  409.  Jiftionable.  TiWe  Stylr  2a,  210.  1  Mod-  23.  S?  anic  52.    Stra.  618,  696,  1169. 
4lJac.Abi.  504.  5'S  5i4- 


♦  P.  281      *  J^ff^^i^s  againft  Dee^  Adminiftralor  of  Everard. 

A  SSUMPSIT  upon   a   Promife  of  the  Tcftator  for 
^ica^'^'ivwll  '^^^^-  The   Defendant  pleads  a   Recognizance  in 

juigmentf.       Chancery  for  200c/.  and  fcveral  Judgments  againft  him- 

vj'r.  the  Plaitt"  <•       '     ,  •     «  ••    . 

tiff  may  reply  to  all,  or  to  as  many  of  th*m  as  nf  pleafes.  Via.  2  Saund*  45,  49.  x<.Mod. 
y  iKeb.  591.  Ante  ijl,  2oc,-»oi,  455*  »56,  261. 

fclf. 


/////.  21  Car.  11.  in  B.  R. 

felf,  after  the  exhibiting  of  the  Bill,  and  pleads  Pay- 
ment of  them  feverally,  and  plca<is  feveial  Obligations 
to  fcveial  Ptvfons,  and  payment  *of  them  atur  the 
exhibiting  of  the  Bill;  and  that  he  hau  iully  Admi- 
nillered,  and  that  he  has  not,  nor  at  any  Time  after 
the  Bill  had  any  Goods,  except  Goods  t)  the  Value 
of  the  fcvoial  Sums  paid  (»n  the  faid  fcvcral  judgments 
and  Obligations,  and  except  Goods  to  the  Value  of 
5/.  which  are  chargeable,  and  not  fuffcisnt  to  fatisfy 
the  Rec(  oHizance  \  The  Plaintill  replies  by  Proiejlutiofiy 
That  the  Judgments  were  had  by  Fraud  and  Covin, 
for  Hea  he  fays,  Th?it  the  Dchmlant  did  not  pay  the 
Money  on  the  faid  Judgment  to  A>  nor  on  the  faid 
Juc'emcnt  to  B,  ^c.  and  jo  of  the  Vij}  \  and  in  like 
manner  he  pleads  Non-payment  feveially  of  the  faid 
feveial  Sums  on  the  faid  fcvcral  Obligations,  but  omit- 
ting fome  of  tliem  ;  and  for  this  puts  Limfelf  on  his 
Conntiy;  and  as  to  the  Reto^ni/ance  fays,  it  was. 
fatiirfud,  but  kept  on  Foot  by  Fraud-  and  Covin  : 
Wheicnpon  the  Defendant  demurs  ;  and  now  he  ex- 
cepted to  tli<»  Replication.  Jirfy  For  that  it  was  dou- 
ble and  manifold  by  putting  all  the  I'aiticulars  in  IlVue, 
where  the  Non-payment   of  one   would    have    made  an  ^ 

End  of  all  :  But   it  was  not  allowed,  for  the  Plaintiff 
has   Ele<!riion    to    Traverfe  one  Thing   only,  or  every 
one,   for  he  may  be  miftaken  in  one  ;  and  therefore  it 
is  good  to  traverfe  as  many  of  the  Matters  as  he  pleafe§^;  Pica  of  A#« 
and  fo   it  was  done   in  7rry7z^//2*s  Cafe*,  and  in  Turnr'rs  /•'*■' ^^^c- 
Cafe  in|C<;^/s    Reports,   and  all    the  Precedents  are  fo.  veraJ  ihhTgs, 
Seconi'ly^  It  Mas  held,  That  the    PUading  nf n fol 'it  io  andpuMhim- 

one  (Thine)   and  not  to   another,    ifc\  and   then  con-  f^^'f^'"^"    _, 
11-        -nil  •.  /•      f>-»  I     i'        1  Co'intiVjgood. 

eluding  ht  de  hoc  ponit  fe^  <fc,  was  |M)od,  tor  there  are  9  co.  108, 

feveral    IlTues  included  under  the  ht  de  hoc  ponit  fcy  ifc.   "=9* 

and  that  it  is  not   a   multifarious  Ilfue  as  was  objecled.  ^  SaundfVo^^* 

Thirdly,  TUri   the  OmiflTion  of  pl<*ading  to  any   of  the  Z^^^i^-  104.' 

Sums   paid  on   the  Obligations  fliall  not  Iiurt,  for    he  ^I'l^^^keot 

may  plead  to  as  many  of  them  as  he  pleafos,  and  om'it  ^v^\\.^J'^*t 

the  others.     Fourthly,  Although   he    miOake  fome   of  bound  to 

the  Sums,  to  v;bich  he  pleaded  Non  Johit,  it  fliall  not  Aniwer  10 

hurt  ;  for  it  is  no  more  than  if  he  had  faid  nothing  to  roaiKc^thc^^^ 

them:  And   Judgment  was  given  for  tlic    Plaintiff,  I  Pica  faulty. 

myfelf  being  of  Counfel  with  the  Defendant. 


(  a3i) 


Tfirm.    Sanct.  Hill. 


AN  N  o 


21  &  za  Car,  II.  in  Banco  Regis. 


A  Sheriff 
fhall  have 
Trover  for 
Goo  Is  levied 
in  Execution 
taken  from 
him. 
S.  C:  I  Sid. 

■438. 

I  Vent.  52. 
1  Mod.  12,  30. 
a  Saund.47, 

^  Keb.  588. 
1  Danv.  29, 

1  Built  68. 

H  Bulfl.  135. 

a  Mod.  245' 

6  Mod.  21., 

291- 

a  Bac  Abr. 

5  Bac  Abr. 

a67. 

Cowp.  40^*  2 


U^ilhraham  againft  Snow. 

J^ROFER^  and  oh  Not  guiliy  a  Spectal  Vcrdift,  r/>. 
The  SheritF  took  Goods  by  a  Fi.  Fa.  a  Stranger 
takes  them  from  him  ;  And  whether  Trover  lies  for 
the  Sheriff  was  the  G^iefVion  ?  It  was  argued  by  Symf^ 
fon  for  the  Plaintiff,  and  WinntngXon  for  tlie  Oefendant  : 
And  for  the  Plaintiff  it  was  compared  to  the  Cafe  of 
a  Carrier,  i  Roll.  Ahr,  5.  for  whom  -it  lies  by  Reafon  ^ 
of  the  Special  Property  which  he  has,  feeing  he  is  ref- 
ponfible  for  them  :  To  which  it  was  anfwercd.  It  is 
not  like  that  Cafe,  for  the  abfolutc  Property  remains 
in  the  Owner  after  the  Seizure  ;  as  Dyer  <;8,  99.  l>/v, 
44.  and  that  the  Sheriff  might  have  Trefpal's,  but  not 
this  Av^ion.  But  the  whole  Court  to  the  contrary. 
The  Sheriff  has  a  fpecial  Property  fuiTicient  to  maintain 
this  AcSlion ;  and  they  gave  Judgment  for  the  Plaintiff. 
And  by  Kelynge  Chief  Juftice,  The  Property  is  altered 
from  the  Owner  and  given  to  the  Party,  at  whofc  Suit# 
^iccre  of  this. 


Hawk.  67,  418.  I  Term.  Rep.  730, 


Jon€S 


IJill.  .  I  esf  22  Car.  II.  in  H.  R. 


Jofies  againft  Treftlian^ 

T>  A  I  TI^R  Y,  The  Defendant  p]c^6^ /dfi a/fault  derrtefjte:  ^^  ^^^^^ 
^  The  Plaintitr replies.   That    he  was  ftanding  in  his  pia-intiffTc- 
Gatc,  and    tliat    the    Defendant    being    on   his   Hoife,  plies, he  fbft- 
ol^rered  to  ride  overliim,  whei  eupon  *  he  molliter  affaulted  ^^  *^*^'^^^ 
tiie   Plaintiff  in   Defence    of  his  Perfon,  which   is  t]ie        "'  ^^^3 
fame  Aflault  in  the  Bar.     The  Defendant  demurs,  and  danUnT«- 
the   R»^plication   was  adjudged  ill,  for  thereby   lie  has  fence  of  hi% 
now  confcffed  he  firft  affaulted  ;  but  he  ought  to  have  ownPeifon. 
faid,   ffioiliter  mantis  impofuit  on  ihc  Plaintifti,  to  hinder  441.  *  ^    *^' 
him  from  riding  over  him  :  Aitd   Judgment  was   given   i  Mod.  $(). 

for  the  Defendant.  2  Keb.  397. 

Vide  2  Roll. 
Abr.  54^,549. 
Nelfon'/  Lutw.  470,  481.   Sec  6  M6v!.  149,  172.   i  Mod.  3. 


1 


Leech  agaiHft:  Midglyl 

RESPASS  for  chafing  40  of  thii  Plaintiff's  Sheep,   mTrcfpafs, 
fo  that  by  that  chafing   they  were  much  damni-,  that  wfiirh 
fied,  and    one  of  them   died.     The  Defendant  juRified   thc/vl^wJ^ 
fur    D.image  fv^-afant   in   his   Freehold.     The  Plaintiff  forAr^rava- 
replies,  and  claims  Common  in  the   Place  where,  fs^'c.    'i^".  ^*  ^^' 
The  Defendant  rejoins,  and  juflifies  by  inclofing,  leav-   I^o^i^be  tri- 
ing  fuilicient  Common  for  all  Beaffs  levant  and  couchant   verfrd.  Q^  ♦ 
on  the  Plaintiff's  Tenement.-     The  Defendant  demurs,  ^-  ^'* '  ^'*^'*^* 
and    now  by    Wcjlon  and  LevinZy  (it  was  argued)  the    RaVm.  185. 
Bar  was  ill,  in  not  anfwering  to   the  Death  of  one  of  2  Kcb.  59©* 
the  Sheep,  and   he  ought  to  have  traverfed  the  driving,  ^°'' 
on   which  he   died,  and  cited  3  Cro,    384.  Hill  againft 
Fruiraux.     yones  to  the  contrary  argued.  That  it  need 
not,  it   coming  .;>nly  under  the  ila  quod^  which    is  but 
for  Aggravation  of  Damages.     And  Kelynge  Chief  Juf- 
tice  held  the  Bar  good,  for  the  Reafon  given  by  Jones; 
and  yet  in  that  Cafe  in  3  Cro.  it  came  under  the  ita  quod^ 
as  here.     The   other  three  held  it  was  cured,  at  leaft 
by  the  Replication  over;  and  Judgment  was  given  for 
the  Defentlant. 

Jeffcrfon      ' 


Hill.  i8&  19  CarAlin  B.  R. 


Jffferfon  agaiiift  Dinvfon. 


IfHie  for  part, 
and  demurrer 
in  CUanccry 
lor  other  part, 
and  both  lent 
hither.    Judg- 
ment hf  re  on 
both. 
S.  C.  I  Sid. 

1  \u\  29. 

2  Saund.  «3, 
27- 

*  P.  2S4 
2  Kcb.  3S7, 

I  Danv.  J?^' 


AStnv  Facini  in  the  Petty-Bag  in  Chancery,  and 
tliere  as  to  Part  IlViic  was  joined,  and  a  Demur- 
rer joined  as  to  the  other  Pavt,  and  the  Record  fent 
hitherto  try  the  IiVue,  which  beinji  done,  and  a  Ver- 
dict given,  they  alio  argued  the  Dcmurrei  here,  and 
gave  Judgment  on  both.  To  which  it  was  ohjefied, 
"J'hat  the  Uluc  was  fent  hither,  becaufe  the  Chancery 
could  not  try  it  ;  but  that  the  Judgment  ought  to  be 
given,  and  the  Demurrer  argued  there.  But  upon  Ar- 
gument it  was  rcfolved,  That  the  Judgment  was  well 
given  upon  both  *  here  ;  although  that  tlie  Cii^ncery 
might  have  given  Judgment  upon  the  Dcmuner,  before 
it  came  hither. 


Dcvifc  of  lands 
•  to  a  College, 

notwithftand- 
ing  the  Statute 
0\  Mcrtihetii, 
Vile  4  Co. 
Adam^  *:• 
T.amhpft. 
Moore  Char. 
Ufes  79.  Si, 

?3. 

Moort*^  Rep. 

890. 
Hub.  136. 


The  King  againft  NtrjL^M?i  in  Chancery. 

INFORMATION,  that  Stephen  Xezvmajt  feized  of 
Lands,  devi fed  iliem  to  Trinity  ColUgem  Camhridofj 
for  the  maint^^nance  of  a  Schola!  tiieie;  and  in  the  Will 
was  this  Claufe,  That  if  any  by  Cavil JJiail  hinder  this  De- 
I'ijey  or  thai  ih^  jame  cannot  go  to  the  Ccllcge  by  Realon  cf 
the  Statute  rt/* Mortmain,  theni deiife  them  /o Robert  New- 
man, and  his  llti  s.  And  under  this  l^rctence,  '^I'hat  by 
the  Statute  of  \lortmai71  tlie  College  cannot  have  tliem, 
Robert  Niwman  ent'.Med,  and  kept  the  Pofltilion  of  the 
Lands,  for  whicli  tlie  Attorney-Gc noral  brought  this 
Information  to  have  the  Land  efiahliflied  to  the  Col- 
lc:ge  :  And  this  whole  Matter  appearing  on  the  liill  and 
Anfwer,  and  it  being  a  Charily,  it  was  licld  by  the  Lord 
Keeper  BriJoman,  that  it  oiight  to  be  ei^abliflied  to  the 
College,  by  Virtue  of  the  Stat  43  Jili:z.  notwithftand- 
ing  t'le  SiHtute  oF  Mortmainy  and  noiwithftanding  the 
Claufe  in  i!ie  V»' ill ;  and  fo  it  was  decreed.  And  the 
Lord  Keeper  faid,  Tliat  it  did  not  differ  from  Lloyd^s 
Cafe,  in  Hob,  136. 


Term-' 


t  51S5  ) 
Termino  Pafch^^ 

ANNO 
22  Car.  11.  in  Banco  Regis. 


Copping  againft  Harriard. 

DE  B  T  on  Obligation,  conditioned  to  perform  an  Arhitrator-i    ^' 
Award,  fo  that  it  be  made  at  or  before  the  Feaft  of  and  Umpire, 
St.  Michaeli  and  if  they  made  none,  then  to  perform  |>*^»rt  nam^^^i 
the  Umpirage  of  J.  S,  fo  that  it  be  made  at  or  btfore  hav^i^the^'flmV 
thcfame  Feaft  of  St.  Michael.     The  Defendant  pleads,  L»ay;  tie  Ura- 
Thdi  tlie    Arbitration  made  no  Award,  and  that  the  P**"*  ^^""ot 
Umpire    made    no   Umpirage.     The   Piaintill   replies,   Award*"^ 
That  the  Arbitrators   made  no   Award,  but  that   the' s.  c.  1  Sid. 4«S. 
Umpire  made  an  Umpirage;  and  fets  it  forth,  and  af^  *o^^"J!^*  '^^' 
figns  a  Breach.     The  Defendant,demurs  ;  and  now   for  Raym.  187. 
the  Plaintiff  it  was  argued.  That  the  SubmilFion  to  the  »'Mod.i5.*74' 
Umpirv,  a'.thoiigh   he  had  the  fame  Day  (as  the  Arbi-  *  Vent,^n6. 
trato!s)  was  not  void,  and  cited  2)jfr  347.     RoL  Ahr.  Vide  ante  174. 
261.      And  Juflice   Moreton  doubted  :  But  by  AV/yw^^,  Po^.  3o«- 
Tzcr/dcNy  and  Raiftsjotfly  the  Submiflii  n  to  the  Umpire  &'*  xwiflclon'j 
was  void  ;  but  if  the  Submiflicin  had   been  to  Arbiira-  Cafe, ant-.  174. 
tors,  and  if  they  had  made  none,  then  to  fuch  an  Urn-  J'i5*'  '^' 
pire  as  they  fliould  name,  it  might  have  been  good  ;  for  &  Mafcall't 
by  tlieir  Ele61ion   of  an  Umpire,  tliey  had  waved  the  Cafe,  infia 
Submifiion   to  themfelves.     liut  as  this  Cafe  is,  if  the  ^5^od*%e 
Arbitrators  had  made  one  Award,  and  the  Umpire  an-  Poft,  302. 

other.  Vide  Neif. 

Lutw.  16c. 
«  Saund.  129.  13J.   i  Salt  70,  72.    %  Mod.    169.     I  Com.    Dig.    391.  Ld.  Ray.   aa^. 
Kyd*  on  Awards  5i*    $i  Term.  Rep.  59a. 
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other,  which  of  them  fliould  have  been  performed  ? 
And  r^jyi/^/i  cited  a  Cafe  between  Bejnard  and  A7w^, 
where  the  Umpirage  in  fuch  a  Cafe  was  adjudged  void. 
But  the  reafoii  thei*eof  was,  as  he  faid,  becaule  it  was 
not  pleaded.  That  the  Arbitrators  had  reiuicd  to  make 
any^Award,  fo  as  here.  And  Judgment  was  given  for 
the  Defendant. 


*  P.  286  ♦  Horfly  againft  Potten. 

A  Horfe  hired  ^  ASE^  That  where  the  Plaintiff  let  to  the  Defendant 

NJitfk  int™  a  ^?^»fe  ^o  ride  from  Swaffam  in  Norfdk,  to  If/wick 

Suffolk,  aaion    in  Suffolk^  the  Defendant  did  in  that  Journey  fo  immo- 

iM)i  ihcwn         deratcly  labour  (or  ride)  the  faid  Hoife,  that  he  died: 

ridTng  was."    After  a  Vcrdi6t  for  the  Plaintiff,  it  was  moved  in  arreft 

s.  c  Raym.      of  Judgment,  by  Holt,  That  no  place  is  laid  where  the 

'^vi      *  immoderate  Labour  was,  and  the  Journey   is  iq  tw6 

\  Kcb.Vzo,       Counties,  and  the  Caufe  of  the  Aftion  is  the  immpdk- 

647.  rate  Labour ;  and  the  Judgment  was  ftaycd  for  the  pre- 

fent ;  but  it  was  afterwards  given  for  the  Plaintitf,  as 

///?// told  me.     See  ^  Hoi  Abr.  615.  Litt,  C.  JSTum.  2* 

That  in  fuch  a  Cafe  all  fhall  be  tried  where  the  Aftion 

IS  laid. 


Noell  againft  Nelfon. 


Oa  */«^  -4(1'      \\  E  B  T  on  an  Obligation,  againft  an  Adminiftrator, 
»r  //rcit- ./  l^J  ^^^  pleads  flene  Adtninijlrazii .  on  which  the  Plain- 

ro  oip'/ayeil  tiff  pvays  Judgment  according  to  Shipley  sQ^iict  in  8  Co* 
TM-Ceniiy  ^  and  after  brought  a  Scii  e  Facias  for  AlVct^?,  which  hap- 
^VcnN^oj^*'  P<^"^d  afterwaids,  and  had  judgment  in  the  Common 
2baund  iiG*  Plcas,  on  which  Error  was  brought  here  and  affigned  in 
a  Ktfb. 606,  i\^^  f^rf)  Judgment,  viz.  That  it  cn'^ht  n<»t  to  have  beeh 
6ii,63x.666,  ^.jvcn  on  the  Pica  of  fhue  Aoir.iJjhavit,  and  for  that 
iDanv.  461.  DonheJIer  2ir\i^  JVehb's  Cafe  in  1  do.  Huitmt  128.  and 
Rajl,  Eftt»  -223,  ^  329.  were  cited.  But  on  the  contia- 
ry  were  cited  Shipley's  C^ie,  and  Tn.u  13  y^.r.  i.  Rot. 
1IC4..  and  jVIiih.  13  Jac.  i.  Ret,  20".  Both  which 
CaTc:.-  were  aciii,dged  in  tliis  Cou;r.  And  Kciyr.ge^  Rttins- 

ford. 


2  Le\.22 

3  Lev,  'ny 
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ford,  and  Moreton  held,  That  the  Judgment  ought  to  ^  Rol.A^.r. 

be     afErmed    according    to    Shipley  s   Cale.       Twyfden  jKoUKen. 

doubted,  and  fook  an  Exception,  for  that  the  Dcfcn-  411. 

dant  is  put  in  Miferlordiay  though  the  Plaintiff  was  not  3  Bulft.  23-, 

delayed;  for  the   Plea  is  a  Confeffion   of  the  A6lion.  cto.  Eli?..  257. 

But  the  others  faid,  it  was  not  a  dirc6l  Confeffion,  but  Cro.  Car.  453- 
qnaji^  an  Admittance  of  the  debt;  befidcs,  it  is  after  Im- 
pai  lance.     And  they  affirmed  the  Judgment. 


*  Webber  againft  TyrrelL  *  P.  287 

AN  IndehitaUis  AJfumpJit  for  looo/.  in  Money  had  and  ^y^^  statute  of 
receivcTd,  and  alfo   on  an  injimul  compitajfet ,  on  Limitations 
which  account  1000/.  was  due:  The  DMenc  ant  pleads   doesnotcxtcnd 
tlie  Statute  of  Limitations ;  the  Plaintiff  replies  that  {i^tcd^beuvetn 
he  is  a  Merchant,  and  fets  forth  the  Prcvifo  for  Mer-  Merchants,  but 
chants    Accounts.     But    by  Twy/dert,    Rainsford,    and   ^^^^^^''^''^  *^" 
Moreton y  (in  Kelynge's  abfence)  ffated  Accounts  between   s.  c.  a  Saund. 
Merchants  arc  not  within  the  Provifoy  but  only  Accounts    124. 
current ;  and  Jones  at  the  Bar  faid.  So  was  the  conftant    ]^  Kcb^C^^i 
Practice;  but  it  was  adjourned.  63^. 

Vide  I  Mo(J.;i.    id^.  2 Mod.  311.    PoP.iyS. 


Wilfon  againft  Armorer. 

DEBT  on  ah  Obligation  againft  the  Defendant  as   Feoffment  of  a 
Heir,  and  on  riens  fer  Bijient  and  a  Sprcial  Ver-  ?^*"°  j^^^fj" 
di6l  the  Cafe  was,   William  Armorer^  the  Father  of  the   in|  ^iJjt^Au'c 
Defendant,  being  feifed,  made  a  FeotVment  of  the  Lands  to  himfclf  for 
in  Q^iK-ftion,  by   the   Name  of  the   Manpr  of  Prcjlon,  t-J^Ceic'c  ^''' 
and  all  Lantls  thereto  appertaining,  except  and  refeivi/ig  before  exccpt- 
Black  and  White   Acr6,  to  liimfelf  for .  his  Life  only,  en)  to  the  Ufc 
Ilahcnd'  (except  before  cxcef  te'd)  to  the  Ufe  of  the  De-  ^J^^/il^^^f'^  ' 
fcnclant  on  his  Marriage,  and  the  Heirs  Male   of  his  does  not  pafs 
Body,  with   Remainder  to  his  rieht  Heirs  :  And  whc-  at  ail. 
tlicr/foi^-and /f7i//c?  Acres  were  ^Aflvis  by  Difccnt  to  fg.Vior^' 

the   Raym.  «o7. 

2  Keb.  642. 

^^»^7.  71^.    Born  2159-    Paug-  47S. 
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the  Defendant beinj:  the  Hoir,  was  the  Qjjeftion.  And 
it  was  twice  argurd  at  the  l>ar  in  two  levc/al  I  einjs, 
and  two  Queincins  wore  made:  /*////,  If  by  the  Excep- 
tion the  two  Acres  are  totally  excepted  out  of  the  Con- 
veyance ?  (for  a  Man  cannot  referve  an  Eilate  to  him--, 
felf  for  Life  upon  a  IVoffrnvnt)  or  if  the  l^xception  be/ 
totally  void  ?  Secondly^  If  the  Acres  pafs  by  the  FeofF- 
ment,  yet  the  Limitation  of  tlu-  Ufe  does  not  come  till 
after  the  Hahend\  and  the  Ihihnd'  is  of  tj.e  Premifcs 
except  before  e-xceptod  ;  and  tlien  no  Ufe  is  limited  of 
thofe  Aci-es,  and  tlicn  the  Ufe  of  tliem  rcfults  and  de- 
fcends  to  the  Defendant  the  Heir,  and  fo  they  Arc  Affets 
*  ?•  288  ^"  ^^s  Hands.  "*  And  on  the  fecond  Argument  Kilynge, 
Moretoriy  and  Rainsford  inclined,  7  hat  the  Kxception 
was  not  void,  but  that  the  Words,'  To  himflf  for  Life^ 
were  void,  and  that  the  EAcejtion  geneiaily  excepted 
the  two  Acres  out  of  the  Conveyance:  And  as  to  the 
fttond  they  .held,  That  if  the  iwo  Acres  p  lltd  by  the 
Conveyance,  yet  no  Ufe  was  declared  of  ilicm.  But 
T^zuyfden  on  the  contrary  held,  That  t^e  Hxctjtii  n  was 
totally  void  :  But  fetondlyy  That  no  Ufe  was  declared 
of  thofe  two  Acres,  and  fo  thai  they  defcended.  But 
it  was  adjourned,  and  afterwards,  liz.  9i\\c\  Kelynfie'^ 
death,  and  before  Hale  was  Chief  Jiiflice,  Twyjden  de- 
livered the  Opinion  of  the  Court,  and  faid.  That  they 
were  not  all  agreed,  That  the  Exception  excepted  the 
two  Acres  totally  out  of  the  Coincyance ;  but  they  all 
agreed,  That  there  was  no  Limitation  of  the  Ufe  of 
tiofe  two- Acres,  fo  that  they  refnlted  and  defcended: 
An:l  t.'^ev  pave  Judgment  for  the  Plaintiff.  Levim  for 
the  Piaintifi*,  and  Serjeant  Turner  for  the  Defendant, 


The  King  agninft  Smith  and  others  Conimiflioners 
of  Sewers. 

A  Cr't'crt'i  '  Y^U    ECommiifioners    of  Sewers   ma('e  a  Tax   for 

lie*  to  com.  J[       y     Reparation  of  M^ a  P  pi  no -Trulls  the  Inquifition 

Sewcis,  and  on  whicii  the  Rule  was  made  was  removed  by  terttoran 

they  are  fint*  \^^^^y  £,  l^.     The  Commiilioneis  made  a  now  Rule,  and 

cccWrfter-  fi"^^  ^^^  Inhabitants  for  not  coHcL-ling  it,  on  which  if- 

wnvh,  fued  another  Certiorari^  and  afterwards  a   tliird ;  and 

s.  c.  I  Vent,  ^l^^^|^  an   Attachment  againft  the  CommULonevs,  whcrc- 

MoJ-  44.     i  Kcb.  635.     ViJi  I  Salk.  ^01. 
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on  they  being  brought  into  Court,  it  was  moved  for 
then),  Thai  t)y  the  Statute  13  Eliz.  c.  c;.  the  Comniif- 
lioners  ol  Sewers  are  not  obliged  to  obey  Ceriiorai  Ts 
out  of  this  Court,  nor  to  remove  their  orders ;  and  fo 
no  Contempt.  But  by  all  the  Court,  The  Statute  does 
not  extend  to  Returns  on  CertiorarPsy  but  excufes  them 
from  certifying  their  Orders  into  Chancery,  as  by  the 
Statute  f/.  8.  they  before  were  obliged,  with  Intent  tj> 
have  the  Royal  Aftent;  whereupon  they  were  fined 
each  of  them  40/.  and  committed  for  the  Contempt. 


^       *  Bertuird  againft  Bernard. 

ERROR   of  a  Judgment  in  Hully  in  AJfumpJtt  to  Procefa  award 
deliver  the  PoffeiTion  of  a  Houfe  in  a  certain  Place  el  ^tcunJnm 
called  Hull-Bridge,     'tijiy  For  that  the  Court  is  faid  to   ^1^^'"^;^ 
be  held  by  Letters  Psitents  Jecundum ConJuetiidinemCuria;  one  with  Se- 
and  a  Cuftom  cannot  be  iince  the  Time  of  //.    i.  and  cumJum  Curjum 
Long  and  Nethercote's  Cafe  in  i  Cro.  was  cited  for  this  ;  s^'^f  J  yg^t. 
but  it  was  not  allowed,*  for  it  is  not  faid,  that  the  Pro-   72. 
cefs  was  awarded  Secundum  Curiae y  time  out  of  mind,  &c.    2  Keb.  616, 
and  then  Secundum  Confuetud.  Confuetudincm  Cun'a^  h  nt}    ^J*  ^  •  55  » 
more  than  Secundum  Curfum  Citr     Secondly ,  The  Breach    vidp  ante  50. 
is  alledgcd,  that  he  did  not  deliver  the  Poilellion   licet   9^.  io5»  i37.  I 
fccpius  requtftt\  which  is  not  fufticient,  for  he  ought  to    ivcnr.28. 
have  fhewn  a  fpccial  Requeft,  but  this  wa^s  not  allow-   %  Danv.  301. 
ed  ;  for  it  being  to  deliver  it  before  a  certain  Day,  he  *''2?'*  *5<^a« 
had  taken  upon  himfclf  to  do  it,  and  then  he  is  bound    516. 
to  do  it  before  the  Day  at  his  Peril  without  any  Rcqucft,   rromife  to  de- 
Thirdly,  It  is  not  alledged.  That /fw/Z-^MV^^.  was  m  ith-   fii7h^u»y,hc 
in  the  Jurifdiflion  of  the  Court,  and  it  may  be  witJiout,  is  bound  todo 
and  then  this  inferiorCourt  had  no  authority  to  enquire   »i  v.ir.aut  Rt- 
thereof,  and  it  is  the  very  Caufe  of  the  A^SVion  :  To   ^""j^ ' 
which  it  was  anfwered.  That  it   being  after  Verdicl  it    *f^,    7  Mod- 
fhall   be    intended    within,    otherwifc    the   Defendant   Kdfou'sLmw. 
might  have  demurred  on  the  Evidence,  and  if  it  had    ui^'ii'tts 
not  been  within,  the  Court  there  would  have  direcSled    136*. 
the  Jury  againft  the  Plaintiff;  and   the  Defendant  hav-   ^"(''^.''"'•^'y^ 
ing  admitted  it  then,  ftiall  not  now  affign  it  for  Error,   withinThe^ju- 
when   he  might   have  had   a  Prohibition,  and  (cited)    rirdiaion  ot 
Coufin  and  Nienfon^  Cafe  in  this  Court,  Pafch.  16  Car.    Mull-Coujt. 
2.     Rot.  278.  where  in  Ca/e,  for  that  he  was  Collector 
Vol.  I.  U  of 
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of  the  Cuftoms  In  the  Port  of  Exeter,  the  Defendant 
caufed  him  to  be  put  out  of  his  Office^  and  the  A6)ion 
uas  brought  in  the  Court  of  Exeter,  and  Judgment  for 
the  Plaintiff;  and  thereon  Error  aifigned,  becaufe  it  did 
not  appear  that  the  Port  of  Exeter  was  within  the  Ju- 
Vide  Corbel  8c  rifdiilon  of  the  CouTt  o{ Exeter ;  and  yet  the  Judgment 
rieifon*8  Cafe,  was  aiFii  med  after  it  had  depended  here  two  or  three 
iinte  paR.  Years;    and  Kclynge  and  Maieton  held.    That  //«//- 

i/l7.'i6&i^     £fidge  fl:all   after  a  Verdi6t  be  intended  in  Hull,  and 
Car..%.£,R,      within   the  Jurifdidion  of   the  Couit  of  Hull:    But 
^  p  Tvjyfden  with  his  whole  Force  to  the  contrary.     *  That 

r.  290  ^yjdam  Lccus  vocaf  Hull-Bridge,  fhall  not  be  intended 
a  Bridge  in  Hull,  for  then  it  fhould  be  faid  The  Bridge 
of  Hull  J  but  it  fhall  be  intended  the  Name  of  another 
Place ;  and  after  the  Cafe  had  been  debated  three  or 
four  'I  imes  in  this  Term  and  in  Trinity  Term  follow- 
ing, and  Twyfden  continuing  earneft  in  his  Opinion, 
and  divers  Cafes  having  bc*cn  adjudged  according  to  hb 
Opinion  formerly  in  the  Marjhalfea  and  other  inferior 
Courts,  I  perfuaded  my  Client  for  his  Expedition  to 
ccnfent  to  a  Reverfal,  and  to  bring  a  new  AtSiion; 
whicli  was  done  accordingly. 


^  Lorve  agaiuft  JViniham. 

Devife  of  a  A    M  A  N  poffefled  of  a  Term  for  Years  devifes  it  to 

'Term  td  one  £\   his  Wife  for  Life,  Remainder  to  his  firft  Son  for 

Kfwhho^^^^  Life,,  and  if  he  died  without  llfue,  to  his  fecond  Son  : 

lfiuc,to«n6-  Tbe  fiiit  Son  died  without  IlVue,  wnd  if  the  Remainder 

^^*^^'  to  the  fecond  Son  was  good  ?  was  the  Qucflion  on  a 

S^C.  I  Vent,  fp^cial  Verdia  ;  for  it  was  objefled,  That  here  it  is 

i  Ski.  450.  not  to  him  and  his  IJfue  ;  in  which  Cafe  it  was  agreed,  i: 

*  K^bl  6*^'"^  Ihould  go  to  him  and   his  Exccutois,  and  the  Remair- 

a  Chan.  ^^^1'   ^^^*'  ^^  ''^oid  :   But  here  it  is  devifcd  to  him  for  hit 

Cafes,  14.  15-  Life,y  and  if  he  die  wilhmH  IJJue,  the  Remainder  to  the  fecond 

Le.***^  ^*^'  -^^^'^^  *  f^  ^h*^  hereby  he  had  only  an  Eftatc  for  Life, 

\ir*c  ante  25.  ^'ith  an  Executory  devife  to  the  fecond  Son  on  thccon- 

iSid.  S7-  tinpnry,  that  he  had  no  Iffue  when  he  died  ;  and  cited 

IKOII.OII,  ^    J^^ll      yj^^    ^^^^         ^^     g^     ^       p^yj^^  ^f    ^    ^p^^^   ^^  ^^^ 

2  Cro.  4^1,       foiloRg  as  he  has  Iffuc,  Remainder  over,  is  good  :  But- 
'9N^5.  ,  after 

1  Ic.  15.,  10. 

1  Cro.  57r.    I  Co.  156.     JO  Co. 87.     1  Mod.  114.    3  Lev.  27*    i  Chan.  Rep.  229.    Doug 

164.    3  Term.  Rv'p.  45^4- J 
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after  divers  Arguments  it  was  adjiadged,  That  the  Re- 
mainder to  the  iVcond  Son  was  void,  and  that  a  Devjfc 
to  one  and  his  Itfue,  with  a  Remainder  over,  is  all  one 
with  a  Devife  to  one  for  Life,  and  if  he  dies  without 
Iflue,  to  another ;  for  a  Remainvlei  of  a  Term  iTiall 
not  depend  on  a  poHibiUty  fo  remote  as  the  dying  with- 
out Iflue. 


•  Term.  Sandt.  Trin.  *  ^-  ^9' 

A  N  N  O 
22  Car.   II.   in  Banco  Regis. 


Draper  againft  Blany. 

JUDGMENT  in  the  King's  Bench  for  a  Debt,  and  a  snre  Ktr^^r.if 

Fieri  Facias'  to   the  Sheriff,  who  returns  nulla  b<wa ;  it  'v,from  th« 

but  on  a  Teftatum  fitlty  that  he  had  Lands  in  Dcnligh-  K^njs^Bench 

/hire,  abothcr  Scire  Facias  iflued  tp  the  Sheriff  of  Deft-  s"  c.  Riyin. 

bighy  who  returns  quod  breve  Domini  Regis  non  currit  in  171,206. 

WalHa.     And  Kelyfige  Chief  Juflice,'on  the  firft  Motion  *  Mod.  10. 

held.  That  the  Writ  lies  ;  the  others  faid  nothing,  but  Vn^^^'  ^'^^' 

ordered  the  Sheriff  to  make  fuch  a  Return  as  he  would  &c.    **^^' 

fland  by,  and  the.  Sheriff  ftood  to  his  Return  :  And  af-  «  ^eb,649. 

tei  wards  in  Mich,  22  Car.  z.  it  was  argued  by  Saunders,  ^ji^^ 

That  the  Writ  lies,  and  he  cited  Heth  Ref.  20.     a  Cro>  aou  *  '^^' 

484    Carew\  Cafe,  2  Bulji.   156.     -B^//o  againft  ^>>r ,  ''>'ciMod.     . 

^  Ibid.    54.  Hall  againft  Rotheram.     And  hy  ^WiU'ams  ^^* 

U  2  for 


Trm.  22  Car.  II.  in  B.  B* 

Vidcantc,256.  ^^F  ^^^  Dffcndant  it  was  faid.  That  in  Newman's  Cafe, 
'Hill.   1657.  fuch  a  Return  was  adjudged  good.     And 
Twyfden  doubting  whether  the  Writ  lay,  it  was  ad- 
journed. 


The  King  againft  the  Mayor,  ^c.  of  Stratford 
upon  Avon. 


ATown-Cleik 
iurtmte  hensph" 
fife,  is  remov- 
able without 
cayfe.      •   it 
S;  G.  I  Vent. 
7?v  82,  34«. 
JRa>in.  18S. 
3  Ktfli.  641. 


A 


MANDAMUS  .vf2L&  to  reftore  him  to  the  Place  of 
Town-Clerk  there.  They  icturn  their  Charter, 
wher(?by  they  are  enabled  to  chufe  a  Town-Clerk  du- 
rante  beneplacito^  and  that  they  had  removed  him ;  but 
do  not  roiurn  any  Caufe,  nor  Summons  to  anfwer. 
Wherefore  it  was  moved  by  Jones^  That  the  Return 
was  ill.  But  by  Kclynge^  *  Twyfden  and  Rainsfordy  the 
Return  is  good  ;  for  it  is  to  no  Purpofc  to  fummon  him 
to  anfwcr,  whom  they  may  remove  without  a  Crime. 
1  Sid.461.    a  S'»^.43.  i'l*    Cowp.  5o«,  508.    Doug.  157.    a  Trtm.  Rep.  541*  560. 


Morris  and  others  againft  Creack. 


Obligation 
barred  by  an 
Award* 
S.  CKcb. 
6*3,  659. 
Q^  I  Mod.  36. 


Controverfi  is 
bjtwtfen  oneot 
tUe  three  Exe- 
cutors and  the' 
Lcfendant, 
they  all  fub- 
init  to  an  Ar 
\v\\\t  that  the 
Obligee  ihall 
b  •  fiifLhargcvl, 


DE  B  T  on  an  Obligation  by  three  Executoi's  :  The 
Defendant  pleads,  That  there  were  divei^s  Contro- 
verfies  between  the  Defendant  and  one  of  the  Plaintifl's; 
whereupon  they  fubmitted  themfclves  to  the  Award, 
which  awarded.  That  the  Defendant  fhould  be  quit  of 
the  Obligation.  The  Plaintiff  demurs,  and  on  Argu- 
ment it  was  held  by  the  Court,  That  an  Obligation  by 
itfelf  is  not  fubmittable,  becaufe  it  is  a  Debt  certain, 
©thciwife  it  is  as  here,  where  it  is  fubmitted  among 
other  Things  :  And  Kelyn^e  and  Twyfden  held  the  Plea 
good,  notwithftanding  the  Controverfics  we^;e  only  be- 
tween one  of  the  Plaintiffs  and  the  Defendant;  but 
Morcton  doubted,  not  only  for  the  faid  Reafon,  but 
alfo  for  that  an  Arbitrament  is  not  of  fo  iiigh  a  Nature 
as  an  Obligation,  and  therefore  cannot  be  a  Bar.  But 
fee  ii5  Ed.  3.  16.  an  Opinion,  That  an  Award  by  Deed 
is  plcad^ibie  in  Bar  of  an  Obligation.  Buti  Roll.  7,'jo. 
is  an  Opinion  to  tlie  contrary  :  And  it  was  adjourntd. 

Ho/i  ins 
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Ihfkim  againft  Matlhews  and  Clarke. 

("^  A  S  E,  for  that  tlie  Defendant  fallly  and  maliciouf- 
Ji  ly,  without  any  reafonable  Caufc,  cited  and  ex- 
communicated him  in  the  Ecclefiaftical  Court.  After 
VcrdiM,  it  was  moved  in  arreft  of  Judgment,  That  it 
does  not  aj)pear  for  what  Caufe  the  Suit  there  was. 
15ut  [>cr  Cury  it  is  faid  and  found  to  be  falfly,  and  with- 
out any  Caufe ;  and  the  Adion  lies,  and  Judgment  was 
for  the  Plaintiff. 


Cafe  for  Ex- 
communicat- 
ing the  Deten* 
dant  without 
caufe. 

S.  C.  I  Vent. 
86. 

1  Sid.  463. 

2  Keb.  616. 

Polt,  «97. 


*  Beany  agaiaft  Turner. 

U  R  R  O  R  of  a  Judgment  in  the  Common  Pleas, 
^  where  the  Plaintiff  declares,  That  it  was  agreed  be- 
tween him  and  the  Defendant,  that  the  Plaintiff  (hould 
furrender  to  the  Defendant  certain  Copyhold  Lands, 
and  that  the  Defendant  fhould  pay  to  the  Plaintiff  fo 
much ;  and  in  Confidcration,  That  the  Plaintiff  had 
affumed  to  perform  the  Agreement  on  his  Part,  the  De- 
fendant had  alfumed  to  peifoim  the  Agreement  on  his 
Part :  And  avers,  That  he  had  furrcndered  into  the 
Hands  of  two  Copyholders,  according  to  the  Cuftom, 
to  the  Ufe  of  the  Defendant,  and  that  the  Defendant 
iiad  not  paid  :  On  which  the  Defendant  demurs,  and 
Judgment  was  given  in  the  Common  Pleas  for  the 
Plaintiff.  And  now  the  Error  affigned  was.  That  the 
Surrender  into  the  Hands  of  two  Copyholders,  was 
not  a  good  Performance  on  the  Plaintiff's  Part.  And 
cited  I  Cro.  Sims  againft  La.  Smith.  Agreement  to  fur- 
render  generally,  he  is  not  obliged  to  make  a  Letter  of 
Attorney  to  furrender.  And  Hill.  1 2  Car.  2.  J8.  R.  Rot. 
1735.  Burges'a  Cafe  Styl.  107.  and  1  Cro.  Devered  againft 
Ratcliffe.  (SQ  To  which  it  wasanfwered.  That  on  an 
Agreement  to  furrender  generally,  a  Surrender  by  any 
Way  is  fufficient.  But  Twyfden  held,  That  this  Sur- 
render was  no  Performance.  And  Kelynge  Chief  Juf- 
ticc,  held  the  contrary.  But  by  the  whole. Court,  here 
being  mutual  Promifes,  there  needs  no  Averment  at  all 

of 


*  P-  293 

Agreement  to 
furrender  a  co- 
pyhold, if  a  fur- 
render into  the 
hands  of  two 
copyholdert  be 
fumcient. 
S.  C.  I  Mod, 
61. 
%  Keb.  (16^, 


<^  Cro.  Eliz. 

239- 

I  Wood.  Con. 

14  Gil.  Ten. 

277. 

I  Bic.  Abr.. 

4;i,  472- 

I  Terro.  Rep. 

On  mutual 
promifet  there 
needs  no  aver« 
ment  of  per- 
formance, and 
Ji^»i»r:m«it 
*iltrSiS*«rt.. 
Afttft3;4b,7o, 

1  Keb.  333. 
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of  the  Performance,  and  therefore  an  ill  Averment  of 
that  which  needs  no  Averment,  (hall  not  hurt;  and 
thereupon  they  all  affiimcd  the  Judgment.  ^ 


Simffon  againft  Qjiiney. 

Sn^ail*de-  TP  ^  E  Cuftom  of  NewcafiU  ufon  Tyne,  That  the 
fcend  to  the  JL  Land  fliali  defcend  to  the  elder  Daughter  only  for 
elder diurfi-  her  Life,  was  adjudged  good,  without  Argument:  For 
{y'*^^^'*"' the  Court  faid.  That  they  had  adjudged  it  fo  before  ; 
S.  c.  I  Ven^    which  you  may  fee  in  the  Cafe  of  Ntwion  and  Shafto. 

679,  a  Danv.  55o«  pi*  3.  Vide  ante,  i^s,  I  Rol.  Abr.  501.  pi*  1.  I  Keb.  935*  %  Keb. 
III.    I  Sid.  167. 
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8  Defendant! 
appear  by  At- 
tornt-y,  where 
two  are  In- 
fants, Judf- 
meiit  rcveried 
againft  .ill. 
Poll,  2Q9,  3oo« 
flecib. 
8tra.  783. 


Krror  in  Faft 
a  Aligned,  /•  ««/- 
U  trrat,;m  tft 
is  a  demnrrer, 
aod  coaftrfnoD 
of  tbe  Faa. 


♦  Grell  and  Others  agaiuft  Richards. 

ip  R  R  O  R  of  a  Judgment  in  the  Common  Pleas,  i^ 
'I  refpafs  againft  eight  Defendants,  on  which  they 
brought  Error,  and  fay  in  the  Writ,  \  hat  the  Judgment 
was  ad  damfnum  ipforum.  The  Defendant  appeal's  on 
the  Scire  FaciaSy  and  pleads,  in  nulhejl  Erratum,  wheie 
the  Error  aifigned,  was  Nonage  of  two  of  the  Defen- 
dants; and  yet  that  all  appeared  by  Attorney.  And  af- 
terwards in  Mich.  23  Cjar.  2.  Hale  being  then  Chief 
Jnftice,  the  Judgment  was  reverfed  in  toto.  Becaufe 
ijl.  The  Pleading  of  in  nulla,  t^c.  is  a  Confeifion  of 
this  Error  in  Faft,  it  being  a  Demurrer,  and  no  way  is 
left  by  the  Demurrer  to  try  it ;  they  ought  to  have 
pleaded  to  the  Infancy,  fo  that  Iflue  might  be  taken 
thereon,  ^dly,  Although  it  is  faid,  ad  damfnum  if  forum^ 
it  is  good ;  for  it  was  to  the  Damage  of  all  to  hare 
Judgment  given  againft  them ;  although  by  Hale  they 
might  have  faid.  To  the  Damage  of  the  two  Infants. 


L^ngan 
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* 
Langan  againft  Came. 

P' JECTMENT,  and  on  Not  guilty  and  Special  Ver-  u^it  for  4# 
-"  di<S,  the  Cafe  was  :  A  Man  demifes  Lands  for  for-   1^\**^^^  • 
iy  Years  rendering  Rent;  and  then  makes  another  Leafe  YtriMfro^the 
for  Nincty-ninc  Years,   to  commence  after   the   faid   end  of  the  firft 
Term  of  40  Years,  rendering  Rent  from  the  Time  that  f^^^^J^^^^^' 
the  fecond  Term  commences,  and  not  before ;  and  then  on  the  death 
in   another  Reddendum  refcrves  Capons.     And  then  it  of  each  Tc- 
follows,  And  alfoyieliing  and -paying  at  the  Death  o^ every   ^^^^  No  He- 
Tenant  3I.  in  the  Name  of  a  Heriot.     The'Tenant  of  the 
fecond  Lcafe  dies  during  the  continuance  of  the  firft 
Leafe,  and   if  the  Ileriot  be  due,  was  -the  Qjieftion. 
And  ATf/vv/o^  Chief  Juftice,  held  it  due  by  the  exprefs 
*  Words,  though  he  could  not  have  any  Benefit  of  the 
Land  during  the  firft  Term.     But  Twyfden,  Rainsf/rd, 
and  Moreton  to  the  contrary,  That  the  Int^t  could  not 
be  to  have  him  pay  who  could  not  have  any  Profit  of  s^T'sn^ijf* 
the  Laud  ;  and  this  appears  by  the  Words.     And  alfo.  No  Hcriot 
&c.  ^hich  fhews.  That  the  Heriot  Ihall  not  be  payable  gJJxem  cid! 
but  when  the  Rent  fhall  be  payable  ;  and  fo  it  was  ad-   cd. 
iudsed  by  thofe  three-  Bna.  Lib.  %. 

•^      ^         -^  .  fo.86.  «Roll. 

Abr.  P.M  451.  1  Roll.  Abr.  669.  p.  19.  8  H.  7.  lo.  4  S.  3-  22.  Z4  K.  3.  72.  3^  K«  $•  ^ 
^  £.  4*  18,  19-  L.  5  to  K  4.  72.  Plowd.  96.  Keilw.  14.  82,  84,  i6;.  8  Co.  104,  106, 
144.  10  Co.  56.  6  Co.  1,  2,  3^  b.  Co.  Lilt.  I45»  14^.  185.  2  Browal-  293*0  «9^- 
Goldf.  97,  191.  March  23,  46.  Mo.  16,  54o.  2  Roll.  Rep.  407*  45i.  Dyer  199.  Palm* 
^42.  Old  Benl.  18.  N.  Pead.  30.  Dr.  de  Scud.  9.  76.  Hob.  60,  176.  Hetl.  57*  Shep, 
Abr.  2  Pare,  285,  286.  Hutt.  4.  Owea  152.  Winch  46,  47*  57-  Litt.  Rep.  35-  i  And. 
298,  299.  2  Leon.  8.  1  Bulft.  io2«  2  Bulit  196.  i  Cro.  26o«  5*  3i3>  3I4-  ^  ^''O*  7^* 
Cro.  £1. 32,  589.  590.  I  JOi  300.  I  Sid.  437-  1  Vent.  91.  2  Saund.  146  Ho  168.  % 
'  Keb.  5o5»  572,  588.  677.  %  Lev.  210.  i  Show.  81.  i  Mod.  216,  217.  3  Mod.  230.  231 9 
4  Mod.  321.    6  Mod.  64.    1  Salic.  356.    Nelfon't  Lutw.  203,  4i6»  4«5>  433  to  4$^* 


riot  payable  till 

the  firft  Tero»   . 

ended. 

S.  C.  I  Sid. 

437- 

I  S4und,  165, 
166,  167. 

1  Vent,  gtf 

2  Keb.  588, 


T<rm. 
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The  King  againft  Wi/de. 

Thecouriiir  JN  F OR M  A TI ON  on  the  Statute  13  C^r.  2.  againft 
pfficig, ufiJtit  to  A.  the  Norttich  Weavers,  for  having  moic  than  two 
take  Notice  of  Apprentices  ;  and  after  a  Verdi6l  on  Not  guilty  for  the 
Ind'^nTof  "^  PlaintifY,  it  v  as  moved  in  arreft  of  Judgment,  That  the 
Prorogations  Commencement  of  the  Parliament  va^  miftaken  :  To 
and  Seffions  of  which  it  v^  as  anfwered.  That  it  bei/ig  a  private  Afl,  the 
s*c!*rKeb.  Court  could  not  take  Notice  thereof  by  any  Matter 
(586.  *      dehors,  but  if  they  would  have  Advantage  thereof,  they 

Kaym.  191.  ought  to  have  pleaded  Nul  tiel  Record..  But  fer  Cur* 
The  Court  is  obliged  to  take  Notice  of  the  Commence- 
ment of  Parliaments,  and  alfo  of  l^rorogations'  and 
SelFions,  and  they  ought  to  take  Notice,  that  there 
cannot  beany  fuch  Act.  See  Hetl.  119.  Jenkins's  Cafe, 
and  Dyer  203. 


Varde  againft  Forde, 

Cafe  for  eiea-  /^  A  S  E,  for  that  he  being  feifed  of  a  Market,  the 
ing  a  Market  y^  Defendant  without  any  lawful  Warrant  ercft- 
oH^hcPlain-^*  cd  another  Market  within  feven  Miles,  to  the  Damage 
ti/r*t  Market,  of  his  Market :  After  a  Verdift  for  the  Plaintiff  on 
s.  c  a  Sauad.  j^q^  guilty,  it  was  moved  in  arrcft  of  Judgment.  Firff. 
'^*-  That 

Itavm    10^*  M«v 

I  Modi  6^    1  Vent.  98-    »  Kcl>.  ^^'  706. 


MicL  23.  Cat\  II.  in  B.  R. 

That  it  It  not  fhcwn  that  it  is  another  Market  which  is 
held  on  the  fame  Day,  and  then  no  A6iion  lies,  2  Boll. 
140.  12  F.  6.  14.  J I  FL  4-  5-  ^-  /^'^'/-  1^7-  «•  ^-  Alfo 
fecondhy  That  this  is  fcven  Miles  diftant,  and  there 
never  was  an  A6Uon  maintained  if  it  was  not  within 
five  Miles.  But  -per  Cur\  It  being  laid  and  found  to 
^  be  without  any  lawful  warrant,  and  to  the  Damage 
of  the  inaintid's  Maikct,  Judgment  was  given  for  the 
Plaintiff. 


P^297 


Tcnvell  againft  Jones. 

ERROR  of  a  Judgment  in  the  Common  Pleas  for 
Words,  where  the  Plaintiff  declared.  That  he  be- 
ing an  Attorney,  the  Defendant  having  a  Colloquium  of 
him  and  his  Piofeflion,  faid.  That  he  could  not  read  a 
Declaraiioriy  whereby  he  loft  one  Scott  his  Client ;  and 
on  a  Verdiel  the  Plaintiff  had  Judgment  there :  And 
now  the  Error  ailigned  was,  that  it  is  not  averred. 
That  he  could  read  a  Declaration  ;  and  Tzvyl'JrM  at  firft 
held,  That  the  Aition  did  not  lie  for  want  of  tiic  Aver- 
ment :  But  afterwards,  it  being  laid  to  be  Jalfo^  and  fo 
found,  the  Judgment  was  affirmed. 


Catterel  againft  Marjhall. 


&  e.tnitst  real 
a  Declardtin, 
fpoken  of  an 
Attorney, 
without  aver- 
ment that  he 
conld. 

S.  C.Ray.  196. 
I  Vent.  98. 
contr. 
a  Keb.  710. 
Vide  I  Mod. 
272.  contra. 
For  falf»  fup* 
plies  thai  and 
the  Qelkqusmu, 

Ante,  297. 


T^'  R  R  O  R  of  a  Judgment  in  Affumpjit  in  the  Com- 
^  mon  Pleas,  where  the  Plaintiff  declared.  That  in 
Confideration  of  3c/.  paid  by  the  Plaiptiff  to  the  De- 
fendant, and  that  the  Plaintiff  had  taken  upon  him  to 
give  the  Defendant  Bond  with  fufficient  furetics  to  fave 
him  harmlefsfrom  fuch  a  Suit,  the  Defendant  promife'd, 
tfr.  and  fays.  That  he  gave  him  Bond  with  fufficient 
Sureties  to  fave  him  harmlefs  from  the  faid  Suit ;  and 
on  a  Verdift  and  Judgment  for  the  Plaintiff  there,  it 
was  now  affigned  for  Error,  That  it  is  not  fliewn  of 
what  Penalty  the  Obligation  was,  nor  what  the  Sure- 
ties were;  and  cited  for  this  Hob.  69,  77.  yprv/Vs  Cafe: 
But  fer  Cur\  When  the  Obligation  is  to  be  given  for 

the 


Promifeto^ive 
an  ObligarioQ 
with  fuffideat 
Sureties,  whejt 
he  oiight  to 
/hew  the  Pe- 
ns If  y  and  the^ 
ruffiriency  of 
the  furetics  or 
not* 

99- 

a  Keh.602. 
t7a 
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the  payment  of  Money,  it  ought  to  be  (hewn  what  the 
Penalty  is,  and  of  what  Sufficiency  the  Sureties  are, 
fo  that  the  Court  may  judge  of  the  Sufficiency  of  the 
Penalty  and  the  Sureties  :  But  here  it  being  to  fare 
(harmlefs)  againft  uncertain  Damages  and  Cofts  of  Suit, 
fo  that  the  Court  cannot  judge  of  the  Sufficiency,  he 
need  not  fliew  it  in  the  Declaration,  but  it  ought  to 
come  on  the  Evidence  on  (the  Iffue)  NoA  Affumpjit^  and 
the  Court  that  tries  the  Caufe  flia  11  judge  of  the  Suffi- 
ciency of  the  Penalty  and  the  Sureties  ;  wheiefoie  they 
affirmed  the  Judgment. 


•  P.  298 

jffump/t  ontht 
tuftoan  of  Mer- 
chants, ^f'lnd 
a  general  W-f- 
hitatms  joined, 
and  iatire  Da- 
xnae^ft* 

S  C.  I  Vent. 
I52« 

1  Mod.  z3s. 
%  Ktb.  695. 
Ill*  758.  822. 
Hard.  485. 
1  Danv.  27,  5. 
Vide  ante  280* 
Hard.  485* 
%  Show. 
Nclfon'sLutw. 
510. 

VydcMich.  ai- 
ante»  Inter  Lee 


♦  Brown  agaiuft  London. 

ASSUMPSIT,  and  declares  on  the  Cuftom  of  Mer- 
chants and  others  trading  in  Englandy  That  if  a  Man 
draws  a  Bill  on  another,  who  accepts  it,  he  is  obliged 
to  pay  it;  and  that  y.  S.  drew  a  Bill  on  the  Defendant 
to  pay  to  the  Plaintin*,  that  he  had  accepted  it  and  not 
paid  it:  And  alfo,  whereas  the  Dcfendantt  was  indebted 
to  the  Plaintiff  on  another  Bill  of  Exchange,  that  he 
bad  promifcd  and  had  not  paid  :  After  a  general  Vcr- 
dift  on  both  Promifes,  and  intire  Damages  given. 
Judgment  was  ftayed  ;  for  that  no  Cuftom  is  laid  to 
warrant  the  fecond  Promife,  and  without  a  Cuftom  the 
Action  upon  a  Bill  (of  Exchange)  is  not  maintainable; 
and  the  Cuftom  laid  in  the  firft  Part  docs  not  extend  to 
the  fecond  Part  (or  Count.) 


Martin  againft  Delboe. 

mTtldoM  not    A^^V^PSIT  for  Money  due  on  Account  ffated  be- 
pleadabieon  tween  Merchants ;  The  Defendant   pleads  the  Sta- 

accountt  ila«e4  tutc  of  Limitations  :  And  on  Agreement  it  was  doubt- 
between  Met-  ^ 
chants.  * 
Difcontinuance  after  arsnment.  S.  C  i  8id.  465.  i  Mod.  70.  i  Vent.  89.  2  Keb. 
674,  ^*  717'  »  Sann.  125-  Vjde  ante  287.  Vide  ante  i>  4^.  191,  227.  2  Lev.  11^ 
1%/^    I  M ol  1^1 41*    X  Saand.  %%.^  %  Saund.  6^  I  Sid.  84,  $06. 
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ed,  whether  it  appeared  fufficicntly  on  the  Declaration 
that  the  Account  was  -ftated:  And  afterwards  the  Plain- 
tiff prayed  leave  to  difcoiitinuey  and  had  it^  though  it 
waa  after  argument. 


*  The  King  ag^inft  Lefingham.  ^ 

*  r.  299 

INFORMATION^  for  that  the  Defendant  being  common  Dif. 
Lord  of  the  Manor  of  D.  took  unreafonable  Dif-  turbcr  of  the  ' 
treffes  on  divers  Tenants  of  the  Manor,  and  was  a  Dif-  P«acc,  ftiV.too 
turber  of  the  Peace,  and  a  common  Opprcflbr:  And  |*c"Raym- 
after  Verdift,  Judgment  was  flayed;  for  the  taking  of  193,205. 
unreafonable  Diftreffes  is  to  be  punifhed  by  Adion  on  *  ^^^'7i'^' 
the  Statute  of  Marlbridge,  caf.   4.     Difturbcr  of  the  l^,     ^^• 
Peace,  and  common  Oppreffor  are  too  general.  1  Mod.  i  Vcn.  9^lc4. 
Rt'f.  45  r .  CornzL'alliis  Cafe.'  Vid«  1  Keb. 

1  Sid,  iSz.  Fireil.  52*    6  Mod,  1^8,  289,  311.    1  Salk.  382. 


Hamilton  agaiaft  Vere. 

lASE,  whereas  the  ift  of  Mny^  iC'Sj,  he  had  re-  Cifeforlo^ 

I  tained  one  i4.  to  forve  him  for  9  Yeais  as  Apprcn-  offcrvicefor 

tice,  the  Defendant  feduced  him  from  his  Service  fuCh  T^m.^hough 


a  Day,  whereby  he  loft  his  fcrvice  for  the  Refiduc  of  noi  yet  ex- 

~  '  pired. 

'8«C.  sSauad* 


noi  ye 
the  Term :  And  after  a  Verdift  for  the  Plaintiff,  it  was.,P»™- 


moved  iu  Arrcft  of  Judgment,  That  the  Term   is  not    ,5^/ 
expired,  and  yet  he  had  declared  and  recovered  for  the  Raym.  aco. 
Lofsof  Service  for  the  whole  Refidue  of  the  Term,  jJ^*^'^^' 
and  A.  may  yet  return  and  fervc  him  ;  but  he  ought  to   \^  6  Med. 
have  declared  of  the  Lofs  of  the  Service  from  the  Time    «  Mod.  271. 
of  the  Departure,  until  the  exhibiting  of  the  Bill :  And 
of  this  Opinion  were  Twyfdm  and  Raimford;  and  in 
the  Abfcnce  of  the  other  Judges  they  flayed  tlie  Judg- 
ment on  the  Argument  of  Savnders  for  the  Defendant^ 
and  WinningUm  for  the  Plaintiff. 


ToHwifi 
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An  Infant  and 
one  of  full  age 
Executors, 
join  and  fucby 
Attorney. 
8.  C  I  Mod. 
47.  7^.  296- 
]  Sli-  44^* 

1  Vent.  lOl. 

*   P.  300 

2  Saun^.  2l«. 
R.iym.  198 
2  Kcb.  633.     • 
Vide  z  Lev. 
38.  399        „ 
Ante  1^1,  181, 

29-^- 

J  Mod..z97« 
2  Cto.  10,  640. 
Cro  Eliz.  387 

541. 

Yelv.  130. 
Ow.  156. 
Mo^r.  266. 
Brilj.  73.  ^-3- 
a lnft.39o- 


Foxu^Ji  againft  Tremdyue, 

T\  E  B  T  brought  by  three  Executors  by  Attorney,  one 
^^  of  tliem  being  within  Age:  'I  he  Defendant  pleads. 
That  he  is  within  the  Age  of  17  Yea  is  :  On  which  the 
PlaintilV(lemuro,an(l  two  Points  were  argued  at  tlie  Bar. 
i/?,  Whore  an  Infant,  and  others  Executor?,  of  full  Age, 
join  in  an  A<Siion,  if  the/ Infant  ought  to  fue  ly  Guar- 
dian ?  idly-y  If  the  Iniant  ought  to  be  omitted,  and  the 
Suit  only  ^  in  the.Naiue  of  thofe  of  full  Age  i  And  now 
the  Court,  viz.  Twyjden^  Rtn,isfordy  and  Motelon,  {Ke- 
iynge  being  abfent  and  fick)  dt  liverej  their  Opinions. 
And  as  to  the  ijl.  it  was  held  by  Rainsford^nd  Morciony 
That  an  Infant  and  another  Executor  may  fue  by  At- 
torney;  but  if  they  are   Defendants,   the  Jnfant  ought 
to  be  by  Guardian  ;  as  1  Cro,  H'ejhot  againft  Cottony   I 
Roll,  Ahr.  288.  St'(Fl.  3.     And  ab  to  the  2^  they  held. 
That  all  ought  to   be  joined   in  the  Aflion,  and  that 
there  lliall  not   be  any  Adminiftiation  granted  to  ano- 
ther dwantc  ftthoritdtCy  where  one  of  them  is  of  Age. 
Tiuyfden^  as  to  the  zd  held,  That  tliey  may  join,  and 
all  the  PlaintilTs  ;  as    ITclv,    130.  Smith  againft  Smithy 
and  5  Co.  Prince's  Cafc:  But  as  to  the  ijl  he  held.  That 
that  the  Infant  ought  to  be  by  Prochein  Amic,  where  he 
is  Plaintiff,  as  well  as  by  Guardian,  where  lie  is  Defen- 
dant i  and  in  no  Cafe  by  Attoiney  :  For  ijl  he  cannot 
make  a  Warrant  of  Attorney,  for  the  Warrant  made  by 
liim  is  void,     ^dly.  If  there  fhould   he  a  Nonfuit,  the 
Infant  would  be  /";/  Mifericordiay  which  an  Infant  can- 
not be.     But  upon  the  Opinion  of  the  other  two  Judg- 
ment was  given.  That  the  Defendant   fliould   answer 
over. 


Reeves  again  ft  Gilfon. 

No  Bail  in  ac-   T  ^  Account  the  Plaintiff  infifted   upon  Special  Bail. 

count  till  af-  JL  becaufe  the  Defendant  would  go  bcy<5nd  Sea  ;  but 
it  M'as  denied  by  the  Court :  For  in  Account  no  Special 
Bail  is  to  be  found  until  Judgment  quod  computet;  and 
fo  it  was  ruled  Hill.  14  y  jc  Car.  2,  in  tliis  Court,  be- 
tween Lewis  and  J^aylyy  and  iVpy  28.     • 

Roberts 


Judgment 
quoacvmputet. 
S.  C  I  Vent 
105. 
tKeb.713. 
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D 


Roberts  againft  Marriott. 

E  B  T  on  Obligation  conditioned  to  perform  an  _ 

-     -       -    ^-     -  ^      ^         «      Plea,  no  A- 


Award,  fo  that  it  be  made  and  tendered  at  the  ward. "^^nd  Re- 

Houfc  of  y.  5.  fuch  a  Day.     The  Defendant  pleads  an  joinder  not 

Award:  The  Plaintiff  replies,  and  (hews  an   Award,  ^^^*'^' "  * 

and  affigns  a  Breach.     The  Defendant  rejoins,  That  it  s.c*?M©d. 

was  not  tendered  at  the  Day.     The  Plaintiff  demurs  ;,4«.  289. 

and  for  the  Defendant  it  was  argued.  That  this  was  no  ^^'^J* 

Departure;  for  it  not  being  tendered,  and  *  the  fub-  6iS.*7c2.*^' 

miflion  being  conditional,  with  an  ita  quod  (that  it  be)  it    *  P,  201 

is  no  Award.     To  which  it  was  anfweicd.  That  the  jiSaund.  73, 

l^Ica  of  no  Award  is  intended  of  no  Award  at  all  either  ^^^»  *^9- 

in  Fa6l  or  in  Law  :  But  the  Rejoinder  admits  an  Award  asaundfss, 

in  Fa<Sl,  but  that  it  is  void  in  Law  for  want  of  tender,  188. 

and  fo  it  is  a  Departure.     2  J^oIL  Abr.  692.  fl  10.  And  y^^« »  ^ro. 

of  this  Opinion  were  the  w- hole  Court,  viz.  Twyfderty  sCro.^ss. 

Rainsfordy  and  Moreton^  and  gave  Judgment   for  the  Ydv.  38.  • 

Plaintiff.  f  iy"»i  '99. 

I  Mod.  75. 

I  Vent.  loi.     1  Saund.  ici.    2  Saund*  73i  189. 


Wefl  againft  Davies. 

TROVER  de  tribus  Jlruihus  Joeni  Anglice  Ricks  of  three  Ricks  of 
Hay:  After  Verdift  it  w^as  moved,  thsit  Jlrui  bus  May,goud, 
is  uncertain,  and  ^ ought  xohQ  di  iantis  Care&atU.     But  ^03."*^*^'''' 
the!  Court  on  the  Contrary  held  it  certain  enough,  and  i  Mod.  289. 
cave  Judgment  for  the  Plaintiff.  iDanv.  24.26. 

^        .-'       ^  Vide  Cro.  ]ar. 

507.     X  I^ufl.  lu^I     2Keb.  765.    I  Sil  »>8.     1  Vent.  114,    V.  Poft.  303.    2  Lev.  11,  *i;6. 
S^r^n.  izi*)-     2  Hale  262.     2  Hawk.  260. 


Ifooten 
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Woeten  againft  Hale. 

S?rwaVJnt*y  POVENANT,  and  declares.  That  John  Hall,  aod 
«Pon*Knc  ^^  -E/izflfc/A  his  Wife,  levied  a  Fine /wr  concejfit  with 
FemTcS^I?[*  warranty  of  Lands  to  the  Plaintiff,  and  the  Holband 
S.  c.  1  Sid.  '  died,  and  that  y.  .5.  having  a  lawful  Title,  entered  and 
4^* '  expelled  the  Plaintiff  by  due  Procefs  of  Law.'    The  Dc- 

^^saund.  177,  feadant  by  Proteftaiion,  that  J.  S.  had  no  lawful  Title 
aKcb.684,«P^.  for  Plea,  fays,  that  he  did  not  enter  and  expel  the 
iMod.66,ioi,  Plaintiff  modo^&  forma  as  the  Plaintiff  had  declared;- 
sOanv.5o>i4.  and  on  this  Iffue  VerdicS  was  for  the  Plaintiff.  And 
Entry,  having  now  it  was  moved  in  arreft  of  Judgment,  that  the  having 
noi^fi^clTnt^'  fl/flrt'/i//  TtU,  is  notfuffioient:  For  it  may  be,  that  he 
without  ihew-  had  a  lawful  Title  under  t'le  Plaintiff  himfclf ;  as  2  Cro. 
ing  whitTitle.  325.  Kirhy  againft  Hajtfahf  and  fo  held  the  Court,  viz. 
Cro.  Eliz.  437.  Xu  yfJen,  Rainsford,  and  Moretcn.  %.  It  was  objefted, 
Cro.  jac.  315,  that  an  Aftion  of  Covenant  docs  not  lie  on  this  War- 
42s,  444-  ranty  in  the  Fineywr  concejjzt,  by  the  Feme  Covert,  But' 

Koyso**  the  Court  on  the  contrary  held,  tliat  Covenant  Kes  on 

Moor.  185.        the  Warranty  in  this  Fine,  as  well  as  Voucher,  or  a 
•Vaugh.  118,     -WarrantiaCharix^  on  a  Fine  by  a  Feme  Covert,  or  a 
i  Mod.  213.       Fine  levied  of  Lands  in  Fee.     But  for  the  fiiff  Excep- 
a  Vent.  46.       tion  Judcmcnt  was  ftayed. 
3  Mod.  135.  ^ 

ViJ,  2  Sa  und-  \>lf,  179.  Ante,  83.  %  Lev.  37,  164,  ^c,  ib.  3  Lev.  323.  3  Bit.  Alir. 
715*    5  Com.  Dig.  44)  83.    Term.  Rrp.  C  B.  275.    ift  Xeim.  Rep.  671. 


*  P.  302  *  ^^^^^^^^  againft  M^fbaU, 

AibitratoTt  'TX  E  B  T   on  Obligation,  conditioned  to  perfaHn  an 

v"v  ^?*^r^  -L^  Award,  fo  that  it  be  made  at  or  before  the  f^th  of 

T^av.  Feh-varyy  and  if  they  did  not  make  any,  (then)  to  the 

6  c.  I  Mod.  Umpirage  of  fnch  a  Perfon  as  the  Adminidrators  fliould 

^*^d     s6  name,  fo  that  it  were  at  or  before  tlie  20th  of  Feh  nary, 

1  Keb.  714.  The  Defendant  pleads  no  Award,  ^c.     The  Plaintiff 

?.jym.  ao5.  replies,  that  the  Arbitrators  did  not  niaVt  any  ^ward  ; 

y^i  eCro.  Car.  ^^^^  ^^^^  ^^^  ^^^^  ^j-  fg},jr^fy  thcy  elected  fuch  a  one 

T  iiol.  Abr.       Umpire,  who  made  his  Umpirage,  and  fliewed  what  it 
a^>i.  265-  was 

I  Mpd.  ^74.  » 

275     a  Mvd.  169.     1  Jo.  167.     %  Sauni  129,  133.     Lntw.  541,  542-    '  ^al*t.  70,  ;«.     1 
cJ.T,.  Dig-  i<>:.    Li-  ?^Jy*  W?     K.yd.  on  Awaid»,5i.     Sd  Term.  Rep.  59?« 
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was,  and  affigned  a  Breach  ;  on  which  the  Defendant* 
demurs,  and  now  it  was  argued  for  the  Defendant* 
Tha't  the  Umpirage  was  void,  it  being  made  before  the 
Power  of  the  Arbitrators  was  determined.  But  on  the 
contrary  it  was  faid,  that  their  Power  was  determined 
by  the  Eleflion  of  the  Umpire,  the  Umpire  being  eleft- 
ed  by  themfelves;  otherwife  where  the  Umpire  is  ap- 
pointed by  the  Parties  fubmitting,  and  he  makes  his 
Umpirage  before  the  ^ime  limited  Tor  the  Arbitrators  is 
expired.  But  now  Ttuyfden  and  Moreton  ilrongly  in- 
clined, that  the  Umpirage  was  void,  and  the  Arbitra* 
tors  Power  not  abfolutely  dq^ermined  by  the  Ele6lion 
of  an  Umpire,  they  not  having  abfolutely  refufed  to 
make  any  Award.  Rairtsford  Teemed, of  a  contrary  Opi- 
nion, and  it  was  adjourned.  See  Capping  and  tiarriard^s 
Cafe,  Ante  285.  and  Traverfe  and  Txvijletons  Cafe,  Ante 
fol.  174. 


*  Archdeacon  of  Rochejter^s  Cafe. 

A  WRIT  of  Privilege  was  prayed  to  excufe  him 
from  the  OflBce  of  Expenditor  in  the  Level  of  Rom^ 
ftey  Marjh  in  Kent :  Firfly  Becaufe  he  being  an  Ecclefi- 
aftical  Perfon  ought  not  to  be  put  in  fuch  ah  Office. 
Secondly^  For  that  all  the  Land  he  has  in  the  Level,  is 
in  Leaft  for  Ninety-njne  Years;  and  the  Writ  was 
granted  by  Rairtsford  and  Moietony  they  only  being  in 
Court;  Moreton  iovxht  firft  Caufe,  an^  Rainsjord  for 
the  fecond. 


Privilege  for 
excufing  an 
A  chdejcon 
trom  bcing^ 
£xpeDditor  ol 
a  Farm. 
S.  C  1  Vent. 
105. 

1  Mod.  282. 
a  Keb.  693. 


Jenny  againft  Norn's. 


A    QUANTUM  meruit  was  in   the  Common  Picas, 

among  other  Things  De  quadam  parcella  Fili,  and  Xm7^ 

VerdivSt  and  Judgment  for  the  PlaintitT  there  ;  and  theie-  >1a.    ' 

upon  Error  was  brought  here,  and  it  was  affigned,  that  S-  C.  1  Vcm 

a  Parcel  of  Thread  is  altogether  uncertain  in  a  Sluantum  rivfoi  m^ 

tneruit :  But  by  the  Court,  it  is  certain  enough  in  this  ?Kci).7j*' 

A6Uon    Vide  ante.  oor. 

'' VcQt.  7i,io^# 

i  Sid.  445-    I  Mod.  46,  294.    Style  3^1  358,  419.    z  Saur.d.  74.  '6  Mod.  8* 


enk 
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A3iou  or  in  Trover,  where  Damages  only  arc  to  be  re- 
covered, and  not  the  thing  itfolf,  as  in  Replevin  and 
Indebitatus  Ajfumpjity  or  a  ^antum  meruit  pro  divcrjii 
Mercimoniis  Jlbi  venditis  &  dcUheratls  is  as  uncertain  as ' 
farcella  fili,  and  yet  tliat  is  good,  and  they  affirmed  the 
Judgment. 


Obligation 

conditioned  to 
do  divers  par- 
ticular things, 
Jfcrftrmavir  iK- 
mia  is  not  good 
without  an- 
fwering  ttie 
particulars. 
S.  C.  t  Keb. 
^lo. 

Vide  ante  301. 
I  Saund.  49. 
9  Saund.  177, 
179. 

*  P.  304 


Wimbleton  againft  Holdrip. 

DE  B  T  on  Obligation  continued  to  do  divers  pa^ 
ticular  things  in  the  Condition  mentioned:  The 
Defendant  pleads  performavit  o?nniay  &c.  and  upon  De- 
murrer it  was  adjudged  an  ill  Plea,  for  the  particulars 
being  expreffcd  in  the  Condition,  he  ought  to  plead  to 
each  particularly  by  itfclf ;  but  where  the  Condition  is 
to  perform  all  the  Covenants  in  an  Indenture,  thefe  he 
may  plead  performavit  omn'a  generally  if  they  are  all  in 
the  affn  mative,  without  anfwcring  particularly  to  every 
particular. 


*  The  King  againft  Page. 


Inili^ment  in 

Burg9,  and  not 

fa  id  pr§  Bur  go, 

ill. 

a  Hawk.  P.  C. 

359.   Stra.  3>i»^i8,  865 


AN  Indiflment  was  quafhed,  for  that  it  was  ad  gene- 
ralem  Sefficnem  facts  Tent*  infra  Burgutn  de  L.  not 
faying  pro  Burgo,  And  two  other  Indictments  were 
quaflied  the  fame  Term  for  the  fame  Fault. 

I>oug.  153>  791-     1  Term.  R^p.  B.  R.  316. 


Pits  againft  Pelham,  in  the  Houfe  of  Lords. 

A  MAN  devifes  Lands  to  his  Wife  for  her  Life,  and 
*^  that  after  her  death  the  Reveriion  Iball  be  fold,  and 
the  Money  arifing  thereby,  diftributed  between  his  Heir 
and  three  Nephews;  the  Heir  refufes  to  fell  or  to  join 
with  the  Wife  in  the  Sale  ;  and  on  a  Bill  exhibited  in 
Chancery  againft  him,  to  compel  him  to  join  in  thcfale, 
the  Bill   was  difmiffed  by  the  Lord  Keeper  JS?/ig;7:tf», 

who 
z  And 


Devi  re,  that 

LamU  ihalL 

SeioM,  and 

not  fa  id  by 

whom. 

S.  C.  a  Jo.  35» 

2  Chan. 

Cafes.  20 5- 

1  Chan. 

Cafe8S5,  179. 

180. 

Vide  ante  224*  ^^'  *^'   '  ^^^'  ^45- 

666,  667.    CfO.  Car.  335,  382.     i 

465.     2  Biilft.  257-    a  Leon.  220. 

Ccw.  4^4* 


59.  Ow(»n  155.  Mo.  6r,  341.  I  K0I.  Abr* 
Jo.  327.  352.  Cro.  K]i».  5^.i-  2  Jo.  ij,  ^e.  Hoi). 
1  Chan.  Kc[>.  32/35.  176'     ^ow    on  IXv.  iM,    %^j. 
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who  held  the  Will  to  be  void  as  to  the  Sale  of  the  Rcr 
verfion,  it  not  being  faid  who  fhall  fell :  But  in  the 
Houfe  of  Peers,  they  on  advice  with  the  Judges  reverf- 
cd  the  Difmiifion>  and  decreed,  that  the  Heir  fliould 
fell  ;  for  when  no  P<^rfon  is  appointed  to  fell,  it  ought 
to  be  intended  that  he  fhall  fell  who  has  t,Uc  Eftate, 
which  is  the  Heir.  See  5  ff.  7.  iz  b.  by  Hidcy  Fenwick 
and  Fineux;  a  Devife  that  Lands  Ihould  be  fold  and 
not  faid  by  whom,  they  (hall  be  fold  by  the  Executors; 
and  to  the  fame  intent  when  theyare  to  be  fold  for  Pay- 
ment of  Debts, 


*  Term.  Sana.  Hill. 

ANNO 
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Raven/croft  againft  Ravenfcroft. 


J^AVENSCROFT  died  inteftate,  leaving  Thomas  his 
ekleft  Son,  and  Ralph  his  fecond  Son,  and  divers 
other  Sons  and  Daughters ;  Thomas  the  elder  is  made 
Adminidrator,  and  Ralph  the  fecond  Son  appeals  to 
have  it  repealed  and  granted  to  him,  and  alledges  in 
the  Delegates,  That  it  was  agreed  between  the  Sons 
and  Daughters,  that  Ralfh  Ihould  be  Adniiniftrator  in 
trufl  for  all  the  younger  Children;  and  that  Thomas 
Vol.  I.  X  had 

Vide  ante  157,  186.  I  Roll.  Abr.  919.  Yclv-Sj,  ia5»  2  Lev.  55.  86, 
280,  293»  372.  1  Mod.  6%.  zSaund.  148.  6  Co,  18.  Cro.El.  459.  Ld. 
c  14.    1  Salk.  313.    %  Term.  Rep.  597* 


Adminiftmti- 
on  gra^ll^d  ac- 
roniing  to  the 
Statute  repeal- 
ed, wh^n  grant- 
ed f»v^r/90r<&'»f» 
or  bv  a  Court 
which  hav  not 
Jurifdiaien. 
S.  CaKeb. 
726. 

Ante  159. 
90,  ^ck    I  Sid. 
Ray.  63.    Went. 


Hill.  %i  &  23  Car.  II.  in  B.  R.       • 

had  looc/.  per  Annum^  and  all  the  younger  Children  no- 
thing; whereupon  Thomas  prays  a  Prohibition,  for  that 
the  Adminiftration  being  granted  according  to  the  Sta- 
tute, could  not  he  repealed ;  and.he  had  it  except  Caufe 
•were  fhewn  contra  at  another  Day  ;  at  which  Day  it 
was  (hewn,  that  there  were  other  Allegations  befides 
thofe  before-memioned,  viz.  That  there  were  iowtf  iVb- 
tahilia  ;  and  fo  the  Adminiflration  not  grantable  by  the 
Bifhop  of  the  Dioccfs,  and  that  it  was  granted,  not 
citing  fuch  Parties  as  ought  of  right  to  be  cited,  and 
thereupon  the  firft  Rule  was  difcharged  ;  for  when  Ad- 
niiniftration  is  granted  where  it  is  not  grantable,  or  if 
they  piocecd  inverfo  ordine  or  irregularly,  there*  the  Ad- 
miniftration  piay  be  repealed  by  the  Delegates  notwith- 
i^anding  the  Statute. 
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Executors  fub- 
mit  to  an  A- 
ward,  the  fum 
awarded  is  not 
attachable,  not 
being  due  to 
the  Teflator  at 
the  Time  of 
his  Death. 
S.  C.  I  Vent. 
III.  &c.   * 
%  Keb.  ^id, 

731.741- 
Vide  10  Co. 
103. 

I  Roll.  Abr. 
353,  554. 
Cro«  Ei.  184, 
691. 

Latch.  2o8. 
T^y<T  Z47' 
Nel  Ton's 
JLutw.  }io, 
311.  &c. 
4  Rac.  Abr. 
692. 


*  Horfey  againft  Turges,  &c. 

DE  B  T  on  Obligation  conditioned  to  perform  an 
Award,  and  on  demurrer  the  Cafe  was  this  ;  The 
Plaintiff  as  Executor,  and  the  Defendants  fubmit  all 
Controverlies,  ^c.  The  Arbitrators  award,  that  the 
Defendant  (bould  pay  to  the  Plaintiff  300/.  and  a  Cre- 
ditor of  the  Tcftator  attaches  this  in  the  Hands  of  the 
Defendants  as  the  Teftator's  debt,  and  whether  it  was 
attachable  as  a  debt  of  the  Teftator  ?  was  theQueftion. 
For  it  was  agreed  it  fliould  be  Affets  in  the  Hands  of 
the  Plaintiff  when  he  recovered  it,  the  Submiffion  of 
the  Plaintiff  being  only  as  Executor-  And  it  was  ar- 
gued for  the  Plaintiff,  that  this  was  not  a  debt  due  to 
the  Teftator,  and  the  Cuffom  is  to  attach  debts  due  to 
the  Teftator  at  the  time  of  his  death,  which  this  was 
not,  but  only  sNdebt  due  to  the  Executor ;  although  per- 
haps arifing  on  a  Caufe  of  Aftion,  which  was  in  the 
Teftator,  as  a  Breach  of  Covenant  or  the  like,  which 
founds  only  in  Damage,  which  Damage  is  now  dif- 
charged by  the  new  Sum  awarded :  And  if  this  debt  be 
attachable  In  the  Hands  of  the  Creditor,  by  the  fame 
Ueafon  may  the  debt  due  on  the  Obligation  of  Submif- 
fion, be  attached  in  the  Hands  of  the  Executor  hi mfelf; 
and  to  this  Opinion,  that  the  funi  awarded  was  not 
attachable  in  the  Hands  of  the  Defendants,  Twyfden 

and 
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and  Rains/ord  ftrongly  inclined  ;  Moreton  doubting 
upon  the  firft  Argument  :  And  afterwards  Judgment 
^K^%  accrdingly  given  for  the  Plaintiff,  and  that  the 
Sum   awarded  was  not  attachable. 


The  King  againft  the  Prefident  and  Counfel  of 
the  Marches. 

A  Mandamus y .  fhcwing.  That  Henry  Wynn,  was  de- 
bito  modo  conjlituf  Secretary  of  the  Courts  of  the 
Marchesy  by  Letters  Patents  to  be  exercifed  by 
himfelf  or  Deputy ;  and  that  the  Preiid  ent  and 
Counfel  had  put  out  Luke  Clafham  his  Deputy, 
being  duly  conf^ituted :  They  return.  That  at  the  Time 
*  ot  the  Delivery  of  the  Writ  of  Mandamus,  Luke 
Clapham  was  not  conftituted  Deputy.  Per  Cur,  Tho. 
a  Mandamus  docs  not  lie  for  a  Deputy,  yet  it  lies  for 
him  who  deputes  him,  either  to  have  him  admitted  or 
reftored  ;  for  otherwifc  he  may  be  deprived  of  his 
Power  to  make  a  Deputy,  And  this  Return  is  ill.  That 
at  the  Time  of  the  Writ  delivered  he  was  not  conftitu- 
ted Deputy;  for  perhaps  they  had  put  him  out  of  his 
Place  before  the  Writ  came  to  thetn  ;  and  therefore  a 
peremptory  Writ  of  Rcftitution  wai>  awarded. 


A  MtmJMmuf 
te  reftore  a 
Deputy. 
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Vide  ante 


f, 


Retvirn,  That 
ai  the  Time 
of  the  Writ 
he  wai   not 
conflituted 
Deputy,  is  illt 


Taylor  againft  Beckef. 

COVENANT  againft  an  Apprentice  on  his  Inden- 
tures, forfpeaking  Words  to  his  Mailer's  Damage. 
The  Defendant  moved  to  change  the  Venue,  for  the 
Matter  of  A6lion  is  the  Words,  for  which  an  Action 
on  the  Cafe  lies;  and  the  Action  Is  brought  by  the 
Plaintiff  only  to  deft  his  County  for  the  Ttial,  and 
to  ouft  the  Defendant  of  his  Privilege  to  change  the 
Venue,  as  he  might  have  done  had  it  been  an  Aftion 
on  the  Cafe.  But  fer  Cur\  this  A6tion  is  (properly) 
Covenant  in  which  the  Venue  is  not  changeable. 


f^fwe  not 
chaR^eu  in 
C  venari. 
Vi  le  2  .  a.  V, 
668,  670.  Ve. 


X  2 


H-'hite 
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Replication, 
tie  injur  ;a  fna 
tt9f.riat  vrhtre 
the  B.ir  con- 
tained an  ill 
Title. 

S.  C.  2  Keb. 
7»i.  735. 
7,  Saund  294. 


Travel fe,  ill. 
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S.  C.«  Saund. 
302,  303. 
Kaym.  194. 
1  Vent.  98. 
'Z  Keb.  688, 
1V»  llh  17S' 


White  againft  Stubbs. 

TRESPASS  for  entering  his  Clofc,  and  taking  his 
Goods,  9th  of  Odober,  20  Car.  2.  TJie  Defen- 
dant pleads,  That  Ratcliff  was  fcized  in  Fee,  and  23 
jf^^hs  10  Car.  2.  dexnifed  the  Place  where  to  the  De- 
fendant ;  and  that  he  the  26th  of  Juty  dcmifed  to  the 
Plaintirt*  for  a  Quarter  of  ;i  Year,  which  ended  the 
26th  of  Oduler^  20  Car.  %,  and  for  that  the  Goods 
were  there  after  the  Quarter  of  the  Year  ended,  he 
took  them  Damage  feafant ;  ahfque  hoc.  That  he  took 
them  the  9th  of  06tobery  or  at  any  Time  within  the 
Quarter  of  the  Year.  The  Plaintiff  replies,  De  injuria 
jna  propria  ahfque  tali  caufa;  on  which  the  Defendant 
demurs.  And  fiift  it  was  refolved,  That  the  Replica- 
lion  de  injuriay  &c.  ahfque  tali  caufa  was  ill,  for  that 
the  Plea  in  Bar  contained  Title.  And  2.  That  the 
Traverfe  of  the  Plea  M^as  ill ;  for  it  may  be  *  that  he 
took  them  before  the  Quarter  of  the  Year,  and  before 
the  Demifc  to  the  Defendant  by  Ratcliff;  wherefore 
Judgment  was  given  for  the  Plaintiff*  And  it  feems 
the  TraverCe  ought  to  have  been  ahfque  hocy  the  9th 
of  06lohery  or  any  Time  before  the  23d  of  ^uly^  or 
during  the  Quarter  of  the  Year. 


Leafc  of 

Tithes  for  4 
Years,  ren- 
dei  ing  5o/.  f<r 
Annum,  the 
Defendant 
afllgns  the 
Terni.i^.  If 
the  Lcfle  be 
chargeable, 

err. 

Tid.  1  SaunJ. 
22    23.  2C9, 
2^18,  269. 
3  I,c\.  227. 
N>ir.  ^.utw. 
299. 


The  Dean  and  Chapter  of  Windfor  againft  Gower. 

"pvEBT  on  a  Leafc  of  four  Years  of  Tithes,  rendering 
-*-^  a  Rent  of  50/.  The  Defendant  pleads,  1  hat  he 
affigocd  his  Term  to  jf.  5.  and  that  the  Plaintiff  accep- 
ted him  for  his  Tenant,  and  received  the  Rent  refcrved, 
6  d.  de  reddit.  pradici\  The  Plaintiff  demurs,  And 
three  Qucftions  were  made  and  argued  :  1.  It  was  faid. 
That  it  was  not  a  Rent,  but  a  Sum  in  Grofs,  and  in 
Contiaft;  for  a  Rent  cannot  iffue  out  of  Tithes.  Co» 
Lit.  47.  and  then  the  Affignment  and  the  Acceptance 
fignify  notliing  in  the  Cafe.  2.  The  pleading  Accep- 
tance of  the  Rent,  6  denar.  de  reddit.  pradi6i.  is  fenfelefs. 
3.  That  the  Acceptance  by  the  Dean  and  Chapter 
cannot  be  pleaded  without  Deed,  which  is  not  done 

here. 
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here     As  to  the  i^.  it  was  faid.  That  the  Privity  of  VideiUv. 
the  Contraft  (Jiall  go  with  the  Eftate.    3  Cro.    636.  p^pj^  ,v,o^ 
Buff  kin  againft  Edmundsy  the  fame  Cafe.     To  the  zm/,  Raym.  i6«. 
That  a  Receipt  of  any  Part  is  an  Acceptance,  and  Re-  '  ^  402» 
ceipt  of  the  Whole.     And  to  the  3<i,  That  it  may  be  3^^,495. 
paid   in  the   Chapter- Houfe,     The  Court  faid  i|othing 
as  to  the  i^  and  3^,  but  gave  Judgment  for  the  Plains 
tiff  on  the  ind  for  the  Infenfibility. 


Mannington  againft  Gui/Iims, 

"DEPLEVIN,  Avowry  for  Rent  charge  fo^ 
•*-^  that  y.  5.  feized  of  Rent  bargained  and  fold 
It  to  the  Avowant :  Iffue  thereon.  That  y.  S,  did 
not^ grant,  and  Verdi6^  for  .the  Avowant,  that  he  did 
grant ;  and  it  was  moved  in  Arreft  of  Judgment, 
That  here  is  a  Bargain  and  Sale,  ^nd  no  Confideration 
fhewn,  and  fo  it  is  void :  But  fer  Cur\  after  a  Verdlft, 
.  the  Confideration  fhall  be  intended  to  have  been  pro- 
ved on  the  Trial,  the  liTue  being  iVb«  concejfit ;  for  elfe 
the  Jury  could  not  have  found  for  the  Avowant,  *  if 
no  Confidciation  had  been  proved;  and  the  Bargain 
and  Sale  was  voicl.  Huit,  54.  Cro.  165,  259.  Where-* 
fprc  Judgment  was  given  for  the  Avowant 


Plea,  Bargain 
and  Sale  of 
Rent  without 
Coofiderftioti, 
IfTue  MM  cefi" 
teffit,  a  Vcr- 
<lidl  cures  the 
want  of  Con** 
Ikleration. 
S.  C.  I  Vcnu 
108. 

Haym.  200. 
a  Kcb.  693, 
739- 


Cole  againft  Green, 

WASTE  in  the  Huflings  London^  on  %  L'eafe  for 
Years  of  a  Brew-Houfe  in  London.  The  De- 
fendant pleads  no  JVaJle^  and  Ilfue  thereon ;  a^d  on 
the  Evidence  it  appeared.  That  the  Defendanit  took 
down  the  Brcw-Houfc,  and  crefted  fcveral  Houfes  in 
the  iPlace,  and  improved  the  Rent  from  120/.  to  200/. 
fer  Annum ;  And  by  the  Direction  of  Howel  Peputy 
Recorder,  before  whom  the  Caufc  wa3  tried  ;  for  that 
thereby  the  Nature  of  the  Thing,  and  the  Evidence 
thereof  was  altered,  the  Jury  found  it  Waftcy  and  gave 
fingle  Damages  aoo/.  which  were  trebled  to  6go/.  But 
then  Judgment  was  arrefled,  on  Motion  before  Sir 
William  JVildcy  the  Recorder  himfclf,  for  the  Infuffi- 

cicncy 


Converting 
Brcw-Hoafcs^ 
ft^r.  into  Te- 
nements of 
greater  Value, 
is  Wafte. 
S.  C.  a  Saund. 
35«,  to  259. 
I  Mod.  94. 

1  Danv.  311. 
Vide  1  RoU 
507. 

2  Rol.  815. 
Co.  Lit.  53. 
Lit  Rep.  266, 
395. 

Dy  37.  a6i. 
Hob.  ^54,  &ci 
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ciency  of  the  Vevdifl  ;  bccaufc  the  Writ  of  ihe  Count 
The  jury  arc  quod  fecit  vaftum  vendiiionem  f^  dejlru&ionem  ;  and 

found  noSalc  ^^e  Jury  found  fecit  vaflumy  venditionem  ^  deflrit^i" 
155*""^  **  onem^fcil.  in  pulling  down  the  Brcw-Houfe,  and  taking 
2  Show.  away  the  Coppers,  and  the  other  Particularsy  i^c.  but 

pl  4*  did  not  find  any  Sale  of  any  of  the  Particulars,  upon 

the  Book-Cafe  in  Lofi^  5  E.  4.  100.  In  Waftc  for 
felling  and.  felling  of  Trecsj  the  Defendant  pleads^ 
That  he  felled  them  and  employed  in  Repairs;  and  the 
Plea  adjudged  ill,  becaufe  it  did  not  traverfe  the  Sale. 
And  although  to  this  it  was  anfwered.  That  though  in 
a  Plea  the  Sale  is  material,  becaufe  if  he  fold  them  it 
is  Wafte,  although  he  repurchafe  them  and  imploy 
them  in  Repairs ;  and  therefore  the  Sale  is  there  tra* 
"verfable,  fo  that  it  may  appear  to  the  Court,  whether 
the  employing  them  in  Repairs  be  Waftc  or  not  ;  yet 
when  in  a  VerdiSi  the  Wafte  is  found,  it  is  fufficient 
whether  they  are  fold,  or  not :  But  (uotwithftanding) 
the  Verdiil  for  the  faid  Exception  ruled  to  be  infuffi* 
cieni,  and  a  Rule  made  for  a  new  Trial;  whereupon 
the  Jury,  in  refpe^^  of  the  Melioration,  or  Improve- 
ment, by  the  Direftion  of  Sir  William  JVyhUy  before 
whom  the  new  Trial  wa?,  gave  a  VerdiS  for  the-De- 
fenciant,  and  Judgment  w^as  thefeupon  given  for. the 
I)efendant. 
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ai  de  3.1(1  ?■■ 
new  Tri.i', 
anilcODtrar/ 
Vcrdidl,  and 
Ju.;j.meiit, 
and  thereon 
Error  brou);ht, 
ai.'l  all  crrti- 
fic'l  vTithout 
Diminution* 


On  which  Judgment  Cole  brought  a  Writ  of  Error 
Vcfoie  f^au^han  Chief  Juftice  of  the  Common  Pleas, 
Hale  Chief  Baron,  Turnery  ajid  Rainsfordy  and  More- 
tc7i  Jufticef,  afligned  at  *  St.  Martins  le  Grand -y  and 
upon  hearing  of  Counfel  before  Howel  Deputy  Record- 
er, the  Judgment,  and  both  the  Verdicts,  and  the 
Rule  for  the  New  Trial  (which  was  quia  lidetur  Cur* 
qucd  verdi^i  pradi^l.  efl  vittofum  £sf  erroneuniy  ideo  cajfetur^ 
&  haheatur  novate tatio)  were  all  certified.  And  before 
the  faid  Ju^^ices  alTigned,  four  Points  were  argued  and 
adjudged,  viz.  ifi.  That  the  firft  Verdift  was  fufficient 
for  the  Reaion  before  alledged.  Rafi.  Entr.  695.  h.  696. 
a.  68q.  Pafch.  7.  Eliz,  3.  ll  i.  2/y,  That  both  the 
Verdifts  and  the  Rule  were  well  certified  at  firft  on  the 
Writ  of  Error,  becaufe  the  Huftings  being  an  inferior 
Court,  no  Diminution  can  be.aledged  of  certifying, 
more  than  is  certified  at  firft  ;  and  if  the  firft  Verdi5 
be  not  certified,  and  the  Rule,  ^c.  the  Erroneoufhefs 

of 
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of  the  Proceedings  in  the  Huflings  cannot  appear,  and 
fo  no  Remedy  be  on  the  Writ  of  Error ;  and  for  this 
were  cited  8  Co.  65.  Lovedafs  Cafe,  Ca.  Entr.  %^%. 
DonaPs  Cafe,  ji/y.  That  the  Court  here  ought  to 
revcrfe  the  Judgment,  bt*caufe  the  Court  below  erred 
in  fetting  afide  the  firft  Verdift  as  infuflScient,  where 
it  was  fufEcient.  4/A/y,  That  the  Court  here 
ought  to  give  the  fame  Judgment  here  for  the  Plaintiff 
on  the  firft  Verdifl,  as  the  Court  below  ought  to  have 
given  ;  and  this  by  Virtue  of  the  Words  in  the  Writ  of 
Error,  Ei  ulurius  fa^uri  quod  adjujliciam  fertinet  fe^ 
iundum  leges  regni  &  confuettidinem  civitatis  pradi^\  and 
though  no  Precedent , was  produced  of  fuch  a  ,Thiug 
done  before  in  this  Cafe,  yet  they  faid  they  would  prc- 
fume  the  Cuftoros  of  London  to  be  according  to  the 
Common  Law,  if  no  Precedent  be  fliewn  to  the  con- 
trary: And  upon  this  all  the  Judges  agreed,  and  rc- 
verfcd  the  Judgment,  and  gave  Judgment  for  the 
Plaintiff  on  the  firft  Verdift* 


Vide  %  Saund* 
%S4»  255- 


Judges  at 
St,  Mawtin% 
ihaU  give  the 
fame  Judg- 
mei't  as  the 
Court  in  the 
Huilings ' 
ought  to  have 
given. 
2  Saund.  2S6, 

25r- 

Bro.  Error 
io5* 


On  which    Judgment   of  Reverfal  the    Defendant 
brought  a  Writ  of  Error  in  the  Houfe  of  Peers,  and' 
alTigned   Error,  That  the  Jury  did   not  come  from  the 
four  next  Wards,  which  by  the  Cufiom  of  London  they 
ought ;  whereupon  the  Defendant  in  the  Error  pleads, 
/;/  nullo  eji  erraiunty  and  on  Argument  there,  the  Lords, 
with  Advice  of  the   Judges,  refolved  thcfe  Points,     r.  Error  contra- 
That    it  was  not  affignable  for  ^rror,  being  contrary  ry  to  the  Rc- 
to  the  Record,  becaufc  the  Award  of  the  Venire  Faci-  ^^*  ",?,^ 
as  \s  de  qualuor  froximis  H^ardisy  and  the   Writ  is  re-  Jsaun^.^iss, 
turned  fcrved   accprdingly,  and  is  not  like  to  the  Cafe  «57. 
3  Cro,  323»  nor  I  Roll.  Abr,  761 .  M,  3.  which  are  from 
more  inferior  Courts,  where  it  was  affign6i^.  That  one 
named  Mderman  was  not  an  *   Alderman,  and   one  na- 
,mtd  Steward  of  St,  Catherine's   was  not  Steward  :  But 
the  Courts  and  Cnftoms  of  the  City  of  London  are  con- 
fnmed  by  Ac>   of  Parliament,  and  are  like  the  Grand 
Sclfions  oi  iValeSy  or  the  Place  Court ;  and  i  Roll,  Abr. 
758.  N^.  4.  is  :  It  cannot  be  affigned.  That  the  Deputy 
of  the  Grand   Seflions   before  whom  the  Court   wai 
trie  J,  was  not    Deputy  ;  and  Molins  and  Nejb/s  Cafe, 
Tri/i.  14.  Car.  7.  B.  R.  Rot,  109 1.  and  Kin^  and  Allans 
Cafe    in    the  fame   Court,  it  cannot  be  aiTi'gneri,  That 
the  Judjje  of  the  MarJhalJ'ea  was  not  Judge   or  prefent 

in 


P.3«i 


.    Hill.  22  &  23  Car.  II.  in  B.   R. 

Tnnullt,&c.      in  Court.  Secondly y  Thzt  in  nullo  ejl  errai  is  a  Demur- 
nir  butToci     ^^^»  ^"^  though  there  is  an   Error  in   Fa6l,  it  is   not 
not'confefs       confcffed  by  the  Deipurrer,  it  not  being  aflignable  ;  but 
anyErroi  in    the  Demurrer  is   thereupon   in  Poiyt  of  Law  becaufe 
affigncd.^  ^*^^  not  alVignable  ;    on    which  the  Judgment  was  affirmed, 
and  remanded  to  St.  Martins  to  be  executed  ;  and  there 
it  was  objedled.  That  they  could  not   execute  it,  be- 
caufe they  had  no  Seal  to  feal  the  Execution  ;  but  for 
it^Mlrt!!!*       ^^^^  ^  Precedent   was   produced,  Dated    1 1    Junii  %z 
in  En  or/         Eliz.  between  Crozuther  and   Gee^  where   in   the  like 
howto^rant    Cafcs,  the  Juftices  fealed  the  Writ  of  Execution  with 
Execution.       their   particular   Hands  and  Seals,  and   fo  the  Court 
.   rafolved   to   have  done  here:  But  before  it  was  done, . 
Green  the^Plaintiff  in   the  Error  died,  not  having  any 
Goods  in    Londony    and   Forth,    Alderman   of  London^ 
claiming  by  a    I.eafc  under   Green,  had  preferred  hb 
Chancery  af-    ^^*^'   '"  Chahccry  to   be  relieved,  ^c.  and  prayed  an 
ter  Verdia       Injun^Hon  thereby,  this  JVaJle  being  a  u  ell  oration-.  But 
an(i  judf.mcnt  hc  to  have  an  Injunetion  was   ordered  by  the  Cour^  to 
Kfro'rrerlTn'i    enter  Into  a  R  cognizance  to  anUer  for  Green^  being  an 
anewT1i.1i.     ancient  Man  ;   and  on   hearing  of  the  Caufe  there,  in 
2,Hiwk.  p. c    regard  there   had    been   one  Verdi6>   for  the  Plaintiff, 
St7a/4>  ^"^  another  for  the  Defendant,  the  Loid  Keeper  Bridge 

man,  after  all  thofe  Proceedings,  directed  a  new  Tri- 
al at  the  King's  Bench  Bar,  to  try  in  a  feigned  Iffue, 
Whether  Wajle  or  not  P  And  on  the  Trial  before  Hale^ 
then  Chief  Juflice,  it  w^as  refolved.  to  be  Wafte  not'p 
withftanding  the  melioration^  by  Reafon  of  the  Alte- 
ration cf  the  Natuie  of  the  Thing,  and  of  the  Evi- 
dencfc  thereof;  and  the  Jury  gave  their  Verdid 
accordingly,  and  ico  Marks  fingle  Damages,  which 
irebled,  amounted  to  zooL  which  the  Chancery  com* 
pelled  Cole  to  take. 

Ccle   to   have  Execution   of  the  Place' wafted,  had 

the  Record  traafmiiied  by  Certiorari  immediately  from 

tlie  Juftices   at   St.  Mariins,  into    the  King's  Bench, 

*  P.  3I2     (without  having  it   certified  into  Chancery  ;  and  fent . 

Vide  icsaund.   from  thencc  by  *  Mittimus  into  the  King's  Bench)  and 

98,  99.  from  thence   iffued   a  Scire  Facias  againft  the  Adminif- 

trator  of  Green,    and  againft  Forth  and  others,  furmi- 

fmg  that  they  had   entered   into  the  Place  wafted,  and 

ftill  held  it,  and   tliey  come  in  and   demur  upon  the 

Writ    thus,  viz.  For  that   the  Plaintiff  ought  not  to 

have 


Hill.  22  W  23  Car^  II.  in  B.  R. 


have  Seifin,  becaufe  non  conjlaf,  that  Forth  cntcrid  on 
a  Title  under  Green.  Secondly^  For  that  the  Record 
is  not  legally  removed  into  this  Court  to  be  executed, 
unde  petit  judicium  de  breve  W  quod  breve  fradi<^*  cdffetur. 
And  now  four  Queftions  were*  refolved  by  the  whole 
Court,  viz,  Firjly  That  the  Record  was  lawfully  re- 
nibved  immediately  into  this  Court  by  the  Certiorari, 
without  any  Mittimus  from  the  Chancery,  on  the  Pre- 
cedents Reg.  209.  F.  N,B.  242,  246.  B.  190;  F.  Reg. 
160,  285.  ^  F.  M  B.  243.  Secondly y  That  it  being  in 
this  Court,  this  Court  may  execute  it  notwithftanding 
Hutt.  117.  Ripiam  againft  Gooiw/in,  That  this  Court 
cannot  execute  the  Judgments  of  inferior  Courts  ; 
and  this  Refolution  was  grounded  on  Pafck.  22.  H.  7. 
Rot.  369.  RaJlaVs  Entr.^^i.  AJhtons  Placita  Rediviva 
145.  Mich.  3.  Jac.  i.  B^R.  Rot.  231 1-  Hill.  3  ^ac.  1. 
Co.  B.  Rot.  1819.  Fa/ch.  4  Jac.  1.  B.  R.  Rot.  337.  Bre. 
yudiciulia  1^0.  Hill,  q  //.  4.  Rot.  1^0.  Tkefaures  Bre- 
vium  AC,  41,  42.  Raft'  Entr.  169,  192.  Co.  Entr.  180, 
342.  Rez'  170.  F.N.B.  242,243.  Thirdly,  Th2it  the 
Scire  Facias  was  good,  without  fhcwing  by  what  Title 
Forth  entered  ;  and  this  was  grounded  on  Raji.  Entr. 
236.  Moyle  160.  2Bro.  lie  Bre.  Judicialia  155,  253. 
Rajl.  Entr.  279,  452.  Reg.  Judic.  20^  So.  And  generally 
in  Recoveries  in  real  Aftions  the  Sctn  Facias  is  againft 
Juch  andjuch  who  enteredy^Scc.  Fourthly  y  It  was  lefol- 
ved  by  all  the  Juflices,  That  the  Plaintiff  fhould  have 
Judgment  to  have  Execution,  and  not  reffondeas  oujler, 
becaufe  although  the  Conclufion  of  the  Demurrer  is 
in  Abatement,  yet  the  Commencement  being  in  Bar, 
the  Judgment  fhall  be  peremptory.  Mich.  15  Car.  % 
B.  R.  Rot.  703.  and  fo  it  was;  and  the  Plaintiff  had 
Execution  accordingly.  Norton  and  Levinz.  were  for 
the  Plaintifif  Cole  throughout  this  whole  Caufej  and 
Finch,  Jones  and  others  for  the  Defendant. 

So  where  Matter  in  Abatement  is  f  leaded  in  Bar,  and 
concluded  in  Bar,  Judgment  Jhall  he  Final.  6  Mod.  102. 


Record  certify- 
ed  imniedUte- 
ly  from  St. 
Martin*^  into 
B.  R.  without 
Mittimus  out 

of  Chancery. 


The  King's 
Bench  may 
exetute  the 
Judcments 
of  Inferior 
Courts. 


Scire  Facias 
againft  the 
Tenams  in 
PofTefnon, 
quim  ingrejp 
JuKt  good, 
without  View- 
ing Tide. 
Ante  8^,  310. 
Plea  com- 
mencing in 
Bar,   though 
it  concludes 
in  Abatement, 
ytt  Judgment 
peremptory. 
2  Show.  4* 
2  Mod.  63,  64. 
I. Mod.  21^ 
Aate  85. 
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Abatements  of  Writs. 


.\  Y  given  to  plead  in  Abatement  in  Afllze^  Page  1 

Writ  ill  in  its  Teftc  not  amendable,  a 

liTue  on  a  dilatory  Plea,    or  in  Abatenieot,  Judgment  peremp- 
tory, though  in  the  Cafe  of  an  Infant,  163 
*Ajfumffit  by  two  Executors,  the  Writ  abated  in  the  Whole,  165 
Defendant  dies  after  Verdidt ;  if  Judgment  be  given  after,  by 
Virtue  of  the  new   Statute,  it  Hiall  charge  the  Executor  b/ 
Relation,                                                                                     277 

Adions  in  general. 

Part  of  the  Caufe  of  Adion  arifing  in  one  County,  and  Part  in 
another,  the  Pltintiff  has  Eledion  to  bring  it  in  which  Coun- 
ty he  pleafes,  286 

Cafe  for  Lofs  of  m  Apprentice  s  Service,  though  the  whole 
Term  not  yet  expired,.  ^.  299 

Adion  on  the  Cafe* 

Lies  for  claiming  Contradl  of  Marriage  with  a  Woman,  where- 
by (he  lod  her  Marriage  with  another  Man,  though  the  De- 
fendant claimed  a  Title  to  her  himlclr^  53 

Cafe  for  a  Stat  in  the  Church,  without  a  Prefcription  to  repair 

Forafalfe  Information,  that  a  Houle  was  let  at  a  higher  Rent 
than  really  it  was,  H>2 

For  a  falfe  Oath,  whereby  the  Plaintiff  loft  his  Office,         1 19 
Cafe  for  Stopping  Lights,  &ff .  1 22 

For  a  malicious  Attachment  of  the  Goods  laid  without  Jc/Vn/rr, 

12^ 
Againft 
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Againfl  aServaAty  who  Scienter  caufed  his  M^fter  to  break  bis 

Covenanr,  Page  183 

Lies  not  for  printing  and  delivering  a  Petit ioii»  containing  fcan- 

dalous  iMatter,   by  way  of  Complaint  of  Grievances   to  a 

Member  ol  Parliunient,  240 

Nor  agai'.ft  a  Hufbnnd  lor  a  falfe  Inforniation  given  by  the  Witc, 

whereby  the  Plaintiff  married  her,  247 

Againft  a  Foreigner,  who  ufed  a  Trade  in  a  Corporation,  10 

the  Prejudice  of  a  Freeman,  262 

It  lies  for  fuing  in  a  great  Sum,  without  juft  Caufe,  to  hinder 

the  Plaintiff  of  Rail,  292 

So  for  exrommunicating  one, without  Ccufe,  ibai. 

So  for  ereftmg  a  Market  to  the  Damage  of  the  Plainiiff*s  Marker, 

-296 
Cafe  for  IVorels,  See  Parols, 

Adminiftrators  and  Adminiftration. 

A6l  of  the  Court  without  Seal,  good  Proof  of  an  Adminillration, 

25,  76 

To  be  granted  by  the  Metropolitan,  where  goods  are  in  divers 

Peculiars,  78 

If  granted  according  to  the  Statute  j    it  is  not  revocable,  157, 

i56 
Except  it  be  granted  inverfo  ordine,  or  by  an  incompetent  Judge, 

305 
And  then  the  Caufe  of  Revocation  ought  to  be  Jliewn  in  the 

Pleadings,  157 

Adminiftration  granted,  pending  a  Caveat^ ;  ^//.  If  revocable. 

To  whom  the  granting  Adminiftrations  appertained  originally, 

186 
Or  whether  in  that  Cafe  it  is  examinable  by  the  Delegates,  or 

upon  a  Prohibition,  ibiJ, 

See  a  Mandamus  for  granting  an  Adminiftrat'on,  ihtti. 

A  Grant  by  Archdeacon,  pleaded,   not   faying,  cui  Je  jure  perii' 

nety    or  loci  illius  orflinanOy  and  this  latter   held  not  necciTiry 

in  a  Declaration  j  becaufe  he  produced  the  Probate.  187 

Ecclefiaftical  Court   could   not  oblige  to  dillribuie    befpre  the 

Statute  23  Car,  z.chap*  10.  233 

Sec  Judgment  prefentiy  on  a  plene  adminilita%it  pleaded,      286 

Admiralty, 

The  Principal  being  of  the  AdmiraFs  Jurifdidlion,  they  fliall 
not  be  prohibited  m  Matters  incident,  243 

Suit  in  the  Admiralty  tn  Spiiirty  and  Sentence  there  for  Matters 
on  Land,  and  Suit  in  the  Admiralty  here  by  an  Executor,  and 
Sentence  thereon  /hall  not  be  prohibited,  267 

And  fee  the  Cafe  above,  243,  touching  this  Matter. 

Aliens 
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Aliens  and  Dpnizens. 

Two  Brothers  arp  nacuralizcd ;  their  IlTucs  are  Inheritable  to 
each  other,  Page  59/ 

Amendments,  See  Tit.  Abatements. 

A  Warrant  of  Attorney  amended,  150 

So  an  Information  for  Perjury,  189 

Appendent,  Appurtenant  and  Parcel. 

Devife  of  a  Mill  with  its  Aplpurtenances  ;  i^.  If  a  Kiln  ufed 
therewith  ihall  pafs,  rji 

Feoffment  of  a  Manor,  except  Blackacre^  to  one  for  Life,  Hahemt^ 
except  before  excepted,  to  the  Ufe  of  /I,  in  Tail  5  Blackacre 
does  not  pafs  at  all,  287 

Apprentice. 

Where  one  is  compellable  to  tal^e  an  Apprentice,  84 

Apprentice  marries  within  the  Time  of  his  Apprentice/hip,  he 

fliaH  not  thereby  be  deprived  ot  his  Freedom,  but  fhall  have 

a  Mandamus  for  it,  91 

Arbitraments  and  Awards. 

Award  of  mutual  Releafes  good,  though  nothing  elfc  is  awarded 
on  one  Part,  ^8 

An  Award,  reciting  Differences  touching  Rent,  awards  4/,  Rent  ■ 
only,  yet  good,  *  ijj 

Awards  ought  to  be  between  all  the  Parlies  of  each  Part,   139, 

,  140 

ha  quoJy  i^c.  in  the  Claufc  of  the  Arbitrators  only,  yet  refers 
to  the  Claufe  of  Umpirage,  140 

Arbitrators  elecl  an  Uuipire  after  they  had  made  an  Award 
witliiu  the  Time  ;  ^^gre^  285 

Arbitrators  and  the  Umpire  have  the  fame  Day,  102,  285 

Affignees. 

Of  a  Reverllon  may  maintain  Covenaut  for  Repair*,  though  Af- 
fignees arc  not  named  in  the  Covenant  of  theLeafe,  109 

Executor  ot  a  Lcfl'ee  charged  for  Rent,  after  an  Aflignment  made 
by  him,  "  127 

AlVignce  aliens  (Jver  j  ^^re^  If  he  be  difcharged  without  Not 
tice  and  Acceptance  by  the  Lclibr,  215 

Affiance  ought  to  plead  no  Rent  Arrcar  at  the  Time  of  the 
AlTigmnent,  215 

Aflignec 
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Aflignee  of  Reverfion  uiay  maintain  Covenant  in  the  County 

where  the  Leafe  is  fup[>ofed  to  be  made,  but  not  Debt, 

Pag€  25Q 
LeiTee  for       100    Years,  being  out  of  Ponfeffion,    cannot   al- 

fign,  ,  .  '  .  *70 

Dean  and  Chapter  Icafe  Tithes  rendering  10/.  fer  Annum ;  Lef* 

fee  afli^s   his  Term ;  ^.  If  the  Aitignee  be  chargeable  ; 

for  this  is  not  Rent,  38 

AiHgnee  of  Rent  on  a  Leafe  for  Years,  the  Leffee  attorns,  (hall 

maintain  Debt  for  the  Rent,  zz 

Affizc. 

Of  an  Office  tried  in  the  King%  Bench^  1 

Affumpfit. 

Promife  to  purchafe  Lands  at  the  bcft  Price  he  could  ;  Breach^ 
That  he  drvi  not  purchafe  it,  held  good,  though  not  averred, 
that  he  might  have  purchafed  it,  ^ 

lu  Confideration,  that  he  had  undertaken  to  do  fuch  a  Thing,  is 
a  mutual  Promife,  and  need  not  aver  the  Performance  ot  the 
Thing  undertaken.         But  fee  70,  contra,  ao 

Promife  to  pay  10/.  if  Charles  Sunvari  should  be  King  of  £ff- 
g/anii  within  (iz  Months,  he  being  then  in  Exile,  good,         ^^ 

V/htre  the  Promife  is  mutnal,  {^e  one  Part  is  to  b:done  on 
Pcriorniance  of  the  other ;  there  the  Pttformance  ought  to 
be  averred.  70 

Sjie  20  contra , 

Executors,  in  Confideration  of  doing  Suit  to  fave  the  Teftaror 
harmlefs  againft  an  Obligee,  whercm  the  1  eftator  was  obliged 
fo]p  another,  good,  71 

A  Promife  againft  a  Promife,  not  avernngof  Performanre,     87 

On  fi  Promife  to  a  Bailiff  ex  parte  ^er.  if  he  would  permit  rhc 
Party  ar'^ertcd  to  remain  in  his  Houfe,  98 

To  pay  for  a  Houfe  if  they  agreed  of  the  Price  ;  faid,  that  they 
did  agree,  but  not  that  he  had  conveyed,  103 

To  pay  a  Penn^  a  Nail  tor  a  Horfe,  doubling  the  Price  earh 
Nail,  '  III 

A  Verbal  Submiflion  to  an  Award  does  not  imply  a  Promife  of 
Pertormance,  1 1 8 

Put  your  Daug/iter  fo  Sc/m!^  and  I  iviil  pay  for  a  Tear  ;  he  puis 
her  to  Shool  for  a  quarter  of  a  Tear^  i  d.a 

Indebitatus  for  Goods  implies  fold  and  delivered,  141 

Nor  guilty  a  good  Pica,  i  ^t 

j^Jfumpfit  to  marry  a  Feme  lies,  147 

Confideration  of  forbearance  where  the  Defendant  was  net  li- 
able, when  good,  164,  165 

^odjoherf  I'dlrf,  lO^ 

A  ConGderatii/Q 
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A  Coiifideration  travcrfablc  is  admitted  on  Non  Ajfumfftt^  and 
he  need  not  prove  it,  fagt  195 

A  ^antum  meruit  for   linjoymcnt  of  Lands,  170 

Conhdcnjiion,  That  one  having  a  Letter  of  Attorney  to  receive, 
would  forbear,  good,  188 

AJfumpftt  to  pay  what  was  due  before,  good,  -  198 

Proniile  to  an  Officer  to  pay  Money  due  to  the  King,  cood,  ibid, 
Ajjumpfit  for  {qwx  pxQas  Ptllues  (iullead  of  PtlUs)  ibid  and  de- 
iivered,  ^  Z04 

Confideration,  that  he  would  permit  him  to  enjoy  the  Land  as 
A,  did,  to  become  his  Tenant  as  A,  was ;  a  good  Promife, 
and  obliges  him  to  pay  the  Rent,  205 

It  lies  on  an  exprefs  Promife  to  pay  Rent,  205 

Confideration  of  Forbearance  to  fue  the  Defendant  and  Executor, 
good,  •  222 

If  .5   be  indebted  to  A  and  A.  writes  a  Note  to  B.  to  pay  it  to 
the  Plaintiff,  and  B.   in  Confideration  of  Forbearance,  pro- 
mife?, ^mot/// lies  not,  248 
Clerk  of  the  Treafurer  of  the  Navy  promifes  a  Marircr,  it  he 
would  forbear  foliciting  his  Matter  lor  Money  due  on  a  Tick- 
et, to   pay  him,  good,  257 
A  Stranger  promifes  a  Creditor  if  he  will  accept  him  for  his 
Debtor,  to  pay,  262 
Keleafe  of  m  equitable  Confideration,  good,                          273 
AJfumpftt^  \{ ht 'would  find  Medicines  and  do  his  Endeavour  to  cure ^ 
to  pay  fo  much,  l^c.  avers  that  he  found  Medicines,  but  does 
not  fay  he  endeavoured  to  cure,  l^c*  but  lays  another  Promife, 
in  Confideration  that  he  had  found  Medicines  and  cut«d  ;  and 
Verditt  and  entire  Damages  thereon,  i*  good,                     280 
But  AJfumpftt  on  a   Bill  of  Exchange,  and  the  Cuftom  of  Mer- 
chant*,  and  AJfumpftt  on  another  Bill  of  Exchange,  without 
al 'edging  the  Cullom,  and  Verdidl  and  entire  Damages,   all 
isiJJ,     "                                                                                298 
Indfb'  Ajfumf  for  Goods  implies  fold  and  delivered,  141  ' 
AJfumpftt  on  mutual  promifes,  need  not  aver  Performance,   and 
an  ill  Averment  thereof  'fliall  hot  hurr,                                29  j 
And  See  more,  3,  20,  70,  77,  87,  164.                                     247 

Attorney, 

Defendant  in  Criminal  Cafes,  not  Capital,  pleads  by  Attornev, 

-  146 

In  Error  it  was  afilgned  that  the  Defendant  was  dead  before 

Judgment ;  he  pleads  by  Attorney  that  he  wa^  in  Life,  Q^  277 

Attornment. 

Granr  of  the  Reverfion  of  a.  Copy  hold  good,  though  without 
Ar^ornment  or  Notice,     Surrenderee  of  t^^•o  Parts  of  the  Ke- 

verfbon 
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vcrfion  avows  for  two  Parts  of  the  Rent,  refer  ved  on  the  Leafe 
of  the  whole,  ^^g^  \o 

Averment^  See ^a^.  23,  73,  293,  zn&T'iu  jiffumpfiu 

A'wardy  See  Ailntramentf  ante, 

B. 

Bail. 

In  fome  Cafes  may  be  in  AQion  for  Words,  and  in  Adions 
againft  Executors,  39 

Bail  for  ftriking  in  IVeftminfter-Hall^  SeJente  Curia  Bod/  for 
Body,  •  . .  '^ 

In  Error  on  a  Judgment  in  Debt  upon  an  Obligation  conditioned 
to  pay  fo  much  as  J.  S.  ihould  app^iinr,  i  ly 

Hufband  Bail  for  his  Wile,  2,6 

Executors  charged  with  a  Droaftirvii  (hall  find  Bail ;  and  fo  if  an 
Executor  is  uied  in  an  inferior  Court,  and  there  finds  Bail  by 
the  Courfe  of  that  Court,  and  the  Caufe  is  removed  to  ;i  fu- 
perior  Court, .  he  Ihall  there  alfo  find  Bail,  2 45 

But  See,  268 

In  Cafe  of  Executors,  and  the  Caufe  removed,  they  fhall  not 
find  B^il ;  but  agreed  that  in  other  Cafes  they  ihall  find,  ac- 
cording to  the  Riile,  245 

Oil.  If  it  lies  on  Error, on  a  Judgment  in  Debt  for  Damages  re- 
cove»"ed  in  Covenant,  261 

It  fliall  not  be  given  in  Account  until  Judgment  quod  computet^ 

300 

Bank. 

.  The  Record  of  an  Indictment  removed  hither  and  filed,  yet  af- 
terwards remanded  by  procedendo^  93 

They  give  to  ihe  Profecutor  in  Criminal  Cafes  part  of  the  Fiae, 
when  they  fee  Caufe,  125 

Writs  are  there  returnable  on  Return  Days  only,  but  Bills  on 
any  Day  certain,  246 

J-udgment  in  the  Huftings,  London^  reverfed,  ard  a  new  Judg- 
jnent  given  at  St.  Martin:^  and  then  removed  hither  iniuie* 
d lately  by  Ceriiorari^  and  Execution  fent  out  of  this  Court 
without  going  into  Chanceiy,  311 

Bankrupts. 

One  commits  an  A£t  of  Bankruptcy,  and  then  fells  his  Land,  and 
then  commits  another  A^,  upon  which  a  Commilfion  is  fued 
within  the  five  Years,  thefale  is  not  avoidable,  i7 

ATradttf- 
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A  Tradefman  leaves  off  his  'Trade,  being  in  Debt;  ^.  If  he 

may  be  a  Bankrupt  for  thofe  Debts  ^  but  for  Debts  concraded 

att«rwards,  he  cannot^  Page  17 

ObiigacioD  to  two  Perfons,  one  of  them  becomes  Bankrupt,  and 

his  part  of  the  Obligation  is  afligned  to  his  Companion,  howr 

the  A^ion  iKall  be  brou^hr,         .  iM. 

I 

Bar. 

Covenant,  where  it  fhall  be  pleaded  in  Bar  to  a  Covenant  in  the 
fame  Deed,  or  not,  152 

Debt  on  Obligation  in  an  inferior  Court,  how  a  Recovery  there- 
upon in  the  King^ s-Bench  /hall  be  pleaded  and  tried,  222 

Debt  againft  two  Executors,  they  plead  a  Judgment  againft  one 
of  them  as  Adniiniftrator  ;  it  is  a  good  Bar,  261 

In  Debt  on  Obligation  an  Award  pleaded  in  Bar,  %)% 

Ba,ron  and  Feme. 

Both  arretted  on  an  Obligation,  and  fhe difcharged,  '»  S* 

Battery  of  the  Hulband  and  Wife,  and  taking  their  Goods;  not 

cured  by  Verdidt,  3 

Covenant  of  the  Wife,  where  it  fhall  bind  the  Hulband  or  not. 

Hufband  charged  for  Rent  on  a  Leafe  he  had  in  her  Right  after 

her  Death,  .25 

They  cannot  join  in  a  Adlion  where  the  Lofs  is  to  the  Hulband 

only,  140 

A  Feme  Covert  imprifoned,  difcharged  on  the  Hulband's  being 

Bail  for  her,  tio 

Cafe  lies  not  againft  the  Holband  for  a  falfe  Infom\ation  of  ihe 

Wife,  that  Ihe  was  fole,  whereby  the  Plaintiff  married  her, 

247 

Berwick. 

A^lion  of  Covenant  to  repair  a  Houfe  there,  tried  in  Nortfium" 
berlandy  and  how,  '252 

Battery. 

A  Man  ftruck  in  IVeftmlnJler-Hailm^y  not  (Irike  again,  107 

Battery  and  Wounding,  Pardon  of  the  Battery  extends  to  the 

Wounding,  ^.  ibid. 

In  Battery  the  Defendant  pleads,  that   he  molliter  affaulted  the 

Plaintilf  in  his  own  D^tcoce,  and  it  was  held  ill,  282 

Breath; 

In  Debt  on  ah  Obligation,  if  collateral  Matter  be  pleaded,  the 
Plaintiff  may  demur  without  affigning  any  Breach,  55 

Vql.  I.  Y  Breach 


(    320    )  \ 

Breach  afTigned  generally  in  Covenant  for  Rent,  that  the  Lefilfe 
did  not  paf  the  Rent  due  at  the  feveral  Days  before  the  Term 
ended,  ^  page  78^ , 

Breach  afli^ned  in  CQvenant  npt  to  wafle  Goods,  th^t  he  hid 
wafteci  divers  Goods  to  the  Value  of  1 00/.  without  naming  the 
Particulars,  good,  94 

Obligation  to  account  for  all  Goods  that  came  to  his  Hands ;  Plea, 
that  none  came;  Replication,  That  fuch  Goods  came,  but 
fays  not.  That  he  had' not  accounted,  ill,  zz6 

Submifllon  to  an  Award  fo  that  it  be  made  before  the  2Sth  March i 
and  upon  N$  Annard  pleaded,  the  Plaintilf  replied.  That  the 
exhibiting  of  the  Bill,  <c;iz.  on  the  24th  of  March^  the  Arbi- 
trators awarded,  &c.  and  the  Defendant  had  not  paid  :  Tho' 
it  be  not  faid  that  before  the  2Sth  of  March^  only  by  the  *viz, 
24ch  March  (which  is  not  traverfable)  yet  the  RepJicatioB  is 
good  .  But  the  fpecial  Reafon,  becaufe  the  Defendant  having 
pleaded  No  Annatd^  he  cannot  afterwards  traverfe,  but  i^. 

Writs. 

txecution  thereof  the  fourth  D^y  after  the  Day  of  the  Return 
thereof^  is  ill,  143 

Slu.  Whether  Goods  arc  bound  by  the  Telle  of  the  Writ,  being 
.fued  after  the  Date,  173 

Writs  of  Enquiry  of  Damages. 

The  Jury  in  a  Replevin  not  enquiring  of  che  Value  of  the  Goods 
diftraiaed  for  Rent ;  ^.  If  it  may  be  fupplied  "by  Writ  of 
Enquiry,  255 

See  alfo  Title  Abatement. 

By-Laws. 

A  By-Law  by  the  Silk-Thrqwftcrs  of  London^  That  no  one  of 
that  Company  (hall  have  more  than  fuch  a  Number  of  Spindles 
in  a  Week,  good,  229 

Cafe  for  Words,  See  Title  Parols. 

Certainty. 

Trover  dt  uno  PuUg,  ill  after  Verdia.  -  48 

Trover //p  unaSmf/'ura,  Anglice  a  Saiting-Tulf^  and  particular  I>t- 

nuiges 
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mages  for  it,  yet  ill  af  er  Verdi6t»  page  99 

indidlment,  that    he  was  Communis  Pfturhator  Pads,  C9mmun  s 

OppnfJJor^  fcff.  is  ill,  being  too  general,    •  299 

But  Commums  Barretor  h  goody  x^/V/| 

See  more  of  Certainty  inTrover. 

Chaacery. 

Parties  after  a  Decree  make  a  new  Agreement,  the  Court  will 
compel  them  to  perform  it,  idj 

The  Court  teleates  to  Infants  upon  a  Sutute,  though  the  Statute 
does  not  extend  to  911  Infant,  during  his  Nonage,  ^98 

A  Feoffment  upon  Truft,  to  pay  the  profits  to  A.  and  B,  in  equal 
parts  for  their  Lives,  and  aherwnrcU  to  convey  the  Inheritance 
to  them  and  their  Heirs  in  like  manner ;  this  is  a  Tenancy  in 
common  for  the  whole,  232 

Tenant  in  Tail  mortgages  the  Land,  and  covenants  to  levy  a  Fine 
for  Corroboration,  ahd  dies ;  S^u.  If  the  ilFue  in  Tail  ihall  be 
compelled  to  do  it,  "  228 

A  Power  not  well  executed  not  made  good  here,  ibtJ, 

A  Suit  here  after  Judgment  at  Common  Law,  fliall  not  incur  a 
Pr^munire  on  the  Satute27  E.  3.  241 

Iflue  joined  in  part,  and  Demurrer  for  other  part,  and  the  Record 
feot  into  the  King's  Bench^  they  ihall  try  and  give  Judgment 
ip  both,  .  ^^3 

After  a  Verdidt  and  Judgment  in  Truft,  and  that  affirmed  in 
Error;  on  a  Bill  exhibited -here,  a  new  Trial  was  direded 
for  Information  if  there  was  a  View  or  not,  in  refpedt  of  a 
Melioration  of  the  Eftate  by  fiuilding,  >  311 

Chcftcr. 

Execution  awarded  out  of  the  Kings-Bench^  on  a  Judgment  at 

Chefter,  ^.  256 

So  of  iVales,  291 

Church,  See  Efglife  and  Qardeins  del  Efghfe. 

Church-Warden,  See  Gardeins  del  Efglife. 


Common, 

Juftification  for  the  inclofing  part  of  the  Waftc  for  enlarging  his. 

Curtelagc,  61 

Prefcription  for  S9lam  Pafluram  there,  253,  268 


X  % 


Com- 
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Common  Recovery. 

Covenant  to  fuffer  a  Common  Recovery  of  a  Manor,  and  of  alt 
Lands  reputed  Parcel,  Lands  fo  reputed,  though  not  Parcel^ 
fliall  paf«,  Page  27 

Warrant  of  Attorney  tefted  before  the  Summons  had  warranted 
it,'  130 

Vouchee  Sole  brings  Error,  1 42 

Conditioa 

To  pay  oh  one  of  three  Contingents,  where  it  muft  be  done  on 
the  firft  of  them  that  happens,  5  j 

Condition  in  a  Marriage  Settlement  that  a  Term  fliall  arife  on 
the  Determination  of  an  Eftate  Tail,  35 

Condition  to  pay  50/.  i  Mail  prox*  fequen*  on  three  Months  !^lo* 
tice,  85 

Condition  to  make  a  Man  Linen ;  ^.  Who  ihall  find  the 
Cloth  ?  03 

Condition  to  appear  at  a  Copyhold-Court,  and  to  prove  his  Title; 
Plea,  That  he  was  ready,  but  was  hindered  oy  the  Steward, 
no  Plea,  191 

Condition  to  fell  a  Houfe  pro  20/*  pro  docs  not  make  a  Condition 
precedent,  but  only  a  mutual  Agreement,  and  no  need  to  aver 
a  Conveyance,  274 

Conufance  of  Pleas. 

Where  it  is  to  be  pleaded  by  the  Party  or  demanded  by  the  Lord 
of  the  Franchife,  89 

Confideration. 

Of  a  Settlement  on  the  hrH  Marriage  extended  to  Children  by 
the  fecond  Marriage,  1 50,  237 

For  Confideraiions  in  Affumpfit^  See  Title  AJfumpfit. 

Confpiracy. 

Indictment  lies  for  a  bjire  Confpiracy  without  other  Afls  done, 

62,124,125 

Continuando. 

Trefpafs  for  taking  Goods  i .  Aprilis  continuando  ufjue  i .  Junii^ 
good,  ^  '  .  aio 

Copy- 
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Copyhold. 

The  Lord  may  grant  a  Copyhold  forfeited  before  feizure,  Page 6% 
Every  Dominus  pro  tempore  of  a  legal  Eltate,  by  admittance  of  a 

Copy  holder  after  forfeiture,  not  only  for  himfelf,  but  alfo  as 

to  the  Lord  in  reverfion,  ibid* 

Seizure  without  Cul\oin  quoufque^  Uc.  But  no  feizure  can  be  as 

forfeited  without  Cuftoin,  63 

A  Copyholder  cOnvifted  of  Felony  hath  Clergy,  ^.  If  the  Copy- 

hold  forfeited,  z6^ 

A  Covenant  or  Agreement  to  furrender  Copyhold  to  the  Ufc  of 

A,  a  furrender  into  the  Hands  of  two  Copyholders  isfufficient, 

*93 
Coronc. 

Copy  of  an  Indidlment  and  Counfel  denied  in  Treafon,  68 

Coroner. 

Being  eledled  by  the  County,  his  Office  does   not  deteraiine  by 
the  King*s  Death,  uo 

Corporation* 

Obligation  fealed  with  his  common  Seal,  and  the  Mayor  figns  if, 
if  the  Corporation  is  dilTolvcd,  the  Mayor  is  fuable,  237 

Cofts* 

None  to  be  on  the  Writ  of  Error  if  none  were  \n  the  Original 
Adion,  146 

Covenant. 

That  he  is  feized  in  Fee,  according  to  the  Indenture  by  which 

he  purchafed,  is  abfolutely  in  Fee,  40 

If  it  depends  upon  a  void  Eftate,  it  is  alfo  void,  45 

Some  Words,  which  import  an  A6t  to  be  done,  do  amount  to  a 

Covenant  to  do  it,  48  ^.  1^5 

A  General  Covenant  precedent,  reflrained  by  a  ps^rtici^lar  Cd- 

venant  fubfequent,  73 

Plea,  non  inf regit  Conventionem,  cured  by  Verdid,  but  ill.  on  a 

Demurrer.  '   1 14,  18^ 

Covenant  lies  on  the  Warranty  of  a  Fine  upon  ConceJJit  301 

frovifo  to  pay  amounts  to  a  Covenant  to  pay  i SS 

SttCopyhotds^  293 

Court  of  King't'Bench,  See  Tit.  B^nk. 
Courts  Spiritual^  See  Tit.  Eccleftafttcal  Courts, 

Courts  Inferior,  See  Tit,  Inferior  Courts. 

I  Courr 
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Court  of  Honour. 

Has  the  ordering  of  Pitcedency,  Arms  and  Funerals,  and  is  now 
held  before  che  Earl  Marshal  only-  Tfic  Court  of  Life  and 
Member  is  Jield  tx:fove  the  Conftable  and  Steward,      page  230 

Cuftom. 

To  take  Apprenticci  lies  in  the  ^0/^/  only,  without  the  De^et,^ 

Cuftom  of  London  to  bring  all  Wares  ufuallv  fold  by  Weight,  to 
the  Kin^s  Beams,  and  divers  other  like  Cuftoms,  good,  1  j,  16 

Cuttom  that  a  Foreigner  ihall  pay  4</.  per  annum  for  I'ithes,    1 16 

Cuftom,  That  if  a  Man  leaves  two  Daughters,  the  elder  ftiall  havef 
all  for  her  Life,  and  if  three  Daughters,  the  fecond  is  within 
the  Cuftom,  172 

Tihat  Lands  /lull  defcend  to  the  elder  Daughter  for  her  Life, 

293 


Damages* 

ir  in  the  End  of  the  Plea  or  Count,  mifcaft  to  more  than  the 
particulars  amount  to,  good  after  Verdi^^,  if  the  Jury  give  no 
more  than  the  particulars  amounted  to,  '  58 

Declaration  concludes  Ei  petit  judicium  W  Debitum,  omitting 
Dampna^  yet  the  Coun  will  give  Damages  alfo,  becaufe  inci- 
dent and  included  in  the  Et  petit  Judicium,  But  on  a  fpecial 
Demurrer,  it  is  ill,  222,  273 

Deodand. 

A  Man  hanged  himfelf  with  a  Bell-rope  j  ^/.  Tf  not  only  tlje 
Bell-rope,  but  the  Bell  likewife  be  a  Dcodnnd  ?  136 

Departure. 

Plea,  No  Award,  Rejoinder,  that  the  Award  is  void,  is  a  De* 
paTtnre,  ^  85,    127 

So  a  Rejoinder,  '1  hat  the  Award  was  not  ready  to  be  delivered 
to  the  Parties,  i^j 

Ajjumpftt  brought  in  London  ;  Defendant  pleads  the  Statute  of  Li« 
mitations ;  Replication,  That  the  Caufe  of  Adlion  accrued  at 
7eneriff^  ultra  Mare,  fcil.  apud  London  predid' ;  'and  that  he 
brought  the  Adtion  within  fix  Years  after  his  Return  it  is  no 
Depanure,  14., 

Debt 


(    3H    ) 


Debt 

Lies  on  a  Judgment  after  part  levied  by  EUgk,  P^g^9% 

It  lies  at  IVenminftir  on  5   Eliz,  of  Trades,  but. only  an  Indifl- 

inent  or  inturuiaiion  in  ibe  proper  County,  %\^ 

Dcvifc. 

To  the  Heir  for  Life,  and  if  he  dies  without  Iflue  living  at  hit 
Death,  to  another  in  Fee ;  but  if  he  has  iflue  living  at  his^Death^ 
tp  him  and  hii  Heirs  j  ^u.  Whether  an  executory  Dcvifc,  or 
a)^ontingem  Rbinaindtr  ?.  ,  if 

Reveffion  on  an  Ellatc  for  Life  ofCafiii  Lands,  hinders  not  the 
Devife  of  a-l  his  Socage  Lands,  18 

Ekvife  to  the  Heir  pf  que  living,  or  to  the  Heir  of  an  A\ien,  is 
void,  59 

/  give  aUt§  my  Mother  i  Lands  (hall  not  pafs  thereby,  130 

Devife  of  a  Mill  with  the  Appurtenances;  ^.  If  aKilpufed 
therewith  fliall  pafs  ?  131 

Devife  of  Lands  to  the  Heirs  of  the  Body  of  the  Tenant  for  Life, 
if  they  attain  to  Fourteen,  is  an  Executory  Devife,  135 

To  an  Infant  in  ventrafa  Mifff  whether  gOQ^f  tiij 

Divife  on  a  Double  Contingency,  i^/^- 

An  Executory  Devife  after  Death  without  Iflue  is  void,  1 36 

Executory  Devife  not  barred  by  a  Common  Recovery,  itiii. 

Devife  of  fome  Lands  to  //.  for  p^,  and  of  others  to  B.  for 
Years,  and  then  gives  all  his  Lands  not  devifed  to  anotherr 
tlie  Reverfion  of  xh^  whole  Land  pafles,  zi  ; 

A  Devife  of  his  Laods  to  A.  for  Life,  and  his  Hpufe  to  B,  fo  z 
Year,  and  then  devifes  the  whole  tp  C  after  the  Year  and  a 
ter  the  death  of  J.  the  whole  pafles  diftributively,  v/z.  Paf- 
after  the  Year,  and  Part,  after  the  Death  of  yf,  iM, 

That  Lands  fliall  bd  fold  by  Executors  for  payment  of  Debts. 
^a-re  if  the  Monies  are  Afiets  at  Common  Law,  or  in  C^4«- 
f*ry  only,  224 

Devife  of  Lands  to  a  College  is  not  Mortmain,  284 

Devife  to  A,  for  l^\k^  and  if  he  dies  without  Iflue,  to  B.  is  no 
good  executory  devife  to  ^.  299 

n^hat  Lands  Ihall  be  fold,  and  the  Money  diflributed  between 
the  Heir  and  Nephews,  it  not  being  laid  by  whom  they  fliould 
be  fold,  304 

Difcontinuance  of  Procefs. 

A  Man  cannot  difcontinue  after  Vcrdi^,  48 

Difcontinuance  after  Demurrer  argued,  2^27,  298 

And  after  Argument,  it^i 

Dif. 
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Difcohtinuance  of  Lands. 

The  Hufband  Tenant  for  Life,  Remainder  to  his  Wife  for  Life, 
Remainder  to  the  Heirs  of  their  two  Bodies,  they  levy  a  Fine 
with  Warranty  ;  it  is  no  difcontin\iance,  nor  is  the  Warranty 
a  Bar,  P^g^  3^ 

Tenant  in  Tail  enfeoffs  hiai  in  Reverfion  in  Fee  ;  it  is  no  Dif- 
continuance,     .  49 

Tithes. 

Contract  to  detain  them  longer  than  for  one  Year,  good  without 

Deed,  as 

.  Due  for  no  Fi/K  taken  in  the  Sea,  except  by  Prefcription  j  for 

lefs  than  the  I oth  part,  when,  170 

An  Abbot  had  paid  no  Tithes  Time  out  of  Mind,  yet  they  (hafl 
be  paid  by  an  Alienee  without  fpecial  Caufe  fhewn,  for  it 
fhall  be  intended  a  perfonal  Difcharge,  not  a  real  Compolition, 

185 

Tithes  payable  for  Underwood  above  the  Age  of  twenty  Years, 
and  of  Pollards  when  due,  189 

i^.  If  Debt  for  Tithes  lies  in  the  County-Court,  353 

Diftrefs. 

Avowry  for  Rent,  and  Ilfue  found  for  the  Avowant,  the  Jury 
omitted  to  enquire  ot  the  Value  of  the  Cattle,  it  cannot  be 
lupplied  by  a  V\  rit  of  Inquiry,  255 

Dowcr. 

Judgment  therein  is  compleat  without  Damages,  and  a  Writ  of 
Error  will  lie  thereon,  38 

Judgment  in  Dowcr  ag^inll  the  Heir  j  he  aliens  afterwards ;  no 
Sciii  F^tcias  lies  for  Damages  againft  the  Alienee,  nor  againft 
his  Heir,  if  he  dies,  39 

Dower  of  die  third  part  o^  a  Mill,  1  bi 

Durefs. 

Canuor  be  where  the  perfon  is  imprifonedby  virtue  of  the  King's 
Writ,  68 

Duchy  of  Lancafter. 

Reverfion  of  Duchy-Lands  lying  out  of  the  County-palatine,  pafTes 

by  Grant  without  attornmejit,    '  28 

But  on  a  Fcoflfmcnt  Livery  ought  to  be,  ibid 

Eccic- 
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Ecclefiaftical  Courts. 

A  Ciiation  out  of  the  Diocefe  for  Tithes  growing  within  the  Di- 

ocefc,  Pagi  96 

No  furvivorihip  between  joint  Executors  by  the  Common  Law, 

164 

They  (hall  not  be  prohibited  for  ill   proceeding  touching  their 

Law,  but  the  Remedy  is  by  Appeal,  ihid, 

Aiuit  there  for  Rent  derived  out  of  a  Term  for  Years,  a  Legacy, 

180 
A  Legacy  charged  on  Lands  not  fuable  there,  ibid, 

Ejcdbnent. 

Lies  of  a  Stable,  an  Orchard,  a  Croft,  a  Cotrage,  58 

Of  a  Boilery  ot  Salt,  1 14 

Does  not  lie  of  Fanage^  if  it  fays  the  fourth  part  of  a  Field  with- 
out naming  the  Number  of  Acres,  213 


Elegit, 

The  Sheriff  ought  to  deliver  the  Moiety  of  each  Thing,  and  not 
one  eiitire  Thing  for  the  Moiety  of  the  Whole,  163 

Error. 

Judgment  was  of  Hillary  Term  in  the  Common  Pleas,  and  entered 
by  an  alias  prout  Term.  Mich,  It  is  ill  j  the  Caufe  of  A6tion 
appearing  on  the  Writ  of  Error  to  be  after  Michaelmas  Term, 


An  Entry  is  no  Plea  in  a  Writ  of  Error,   but  an  Entry  and  Feol 

ment  is  an  Extinguifhment  of  the  Writ  ot  Error,  and  Entry 

and  Leafe  for  Years  is  an  Sufpenfion  thereof,  72 

Tertenant  in    a  Scire  Facias  caimot  plead  in  Abatement  o|  the 

Writ  of  Error,  but  only  in  Bar,  76 

Error  affigned  in  Fa6l  and  in  Law  is  double,  ibid. 

But  it  may  be  waved,  and  fingle  Error  aifigned  de  novo,  105 

Error  not  ijflignable  againft  the  Record,  76 

Error  fifrnjncd,  that  the  Plaintiff  in  the  A6^ion  died  before  Judg- 

nie:.r,  and  the  Attorney  pleads  that  he  was  then 'living,         80 

Princip:.  :in(^  B.,il,  cannot  join  in  Error,  nor  can  the  one  aflign 

Lr.or  Ml  uiQ  Judgment  agunft  the  other,  137 

Ftot  in  :hc  King's- Bench  of  their  own  Judgment,  149 

r>r')r  in   tha  King' s-iBench  of  a  Judgment  l^ing  the  Lord  High 

;^:  •*':n!d,  ibid. 

Debt 
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Debt,  where  it  lies  on  a  Judgment  after  Error  brought, //ig^e  153 
That  which  proves  the  Writ  abated  is  aflignable  for  Error;  but 
not  that  which  proves  it  abateabJe,  thiJ. 

Three  join  in  an  Z^^ion,  Judgment  for  the  Plai||tIfF  againft  two, 
and  againd  the  Plaiotiff  as  to  the  third  ;  the  two  alone  bring 
Error,  2 1  o 

Eight  Defendants  appear  by  Attorney,  two  of  them  are  Infants^ 
Judgment  revcrfed  for  all,  294 

An  Error  in  Faft,  alTigned  In  nullo  r/?,  l^c.  is  q  Demurrer,    ihid. 
Error  not  aflignable  againft  the  Recoid,  »  3»o 

Error  in  the  Kings-Bench  of  a  Judgment  in  Sr.  Martin*^,  in  Ex- 
ecution of  a  Judgment  in  the  liujiings^  London^  all  which  is 
certified  inimediarely  into  the  Ktng*s-BfacA,  without  going 
into  C/iancery  by  Cntiofori,  and  thence  fcnt  hither  by  Mitii- 
miu,  311 

Efcape. 

.  Sheriff  permits  a  voluntary  Efcape,  the  Party  may  have  a  now 
Execution,  '     '  ihi^, 

i 

Efglife. 

Churchwardens  may  take  off  a  N^an's  Hat,  if  he  (lands  covered 
in  Time  of  Divine  ServicQ,  1 96 

Eflates  Executed. 

Hulbnnd  Tenant  for  Life,  Remainder  to  the  Wife  for  Life,  Re- 
mainder to  the  Heirs  Males  of  their  bodies,  the  Eftate-Tail 
•   is  not  executed,  ^6 

Grant  of  Rent,  with  Power  to  the  Grantpr  to  enter  for  Non- 
Payment,  and  to  retain  the  Land  until  he  be  facisfied  j  ^w. 
What  Eftate  he  has  if  he  enters,  170 

Evidence, 

CounterpRrt  of  an  ancient  Leafe  without  Witneffcs  theretof,   adr 

mrfted  for  evidence  2C 

Ad  of  the  Spirirual  Court  fufficicnt  Evidence  to  prove  the  Grant 

of  an  Adminiftration,  ,^-^^ 

Demurrer   on  Evivlence  cannot  be  of  a  Thing  thit  the  Jury 

might  Icnow  of  their  own  Cognizance.  "  87 

Depofitfons  before  the  Coroner  admitted  for  Evidence,  th€  Wit- 

neffes  being  dead,  ,  ^q 

Evidence  admitted  againft  the  Seal  of  the  Ordinary,  235 

Execution 
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Execution. 

Debt  lies  on  a  Judgment  after  Part  levied  by  Elifit^        pogi  <^2 

A  Judgment  executed,  and  afterwards  the  "Writ  of  Execution 

vacated,  yet  the  Officer  is  excufed,  the  Party  not>  95 

Executors.    - 

The  Sheriff  on  a  Scire  Facias  retaining  nulla  bona  teftatcris,  to 
fatiafy  the  Debt,  but  that  he  had  levied  the  Damages  di  bonis 
deflator  is  ;  it  is  ill  j  for  the  Debt  is  firft  to  be  fatisfied  of  the 
Goods  of  the  Teftator  ;  and  if  that  be  not  fufficicnt,  the  Da- 
mages are  to  be  /^  bonis  propriis  7 

AlTent  ro  the  Bcvife  of  a  Term,  how,     n  25 

Execuro^  of  a  Leflee  chargeable  for  Rent  after  the  Term  afligned 
by  hini.  '  127 

Executor  pleads  Judgments,  and  that  he  had  not  Goods  beyond 
which  are  not  fnfficient  tofatisfy  them  ;  it  is  ill,  13;^ 

A  Charge  in  the  Dtbet l^  dttinet  on*^  Dtvafavit^  when,         147 

Pleads  payment  of  Debts,  and  Retainer  to  iatisfy,  not  faying  the 

payment  was  with  his  own  Monies,  154 

Me  plciids  another  Executor  not  named,  not  faying  he  admi- 

nillered,  i6i 

Executors  bound  by  Covenants  of  apprentice  fliip,  1 77 

Two  Kxecutors,  one  of  them  within  age,  the  other  pVoves  the 
Will  alone,  and  brings  the  Adtion,  iSi 

Executor  pleads  non  ^jjumpfit^  not  faying  who,  (i,  e,  the  Telia- 
tor  or  himfelf)  yet  good,  184 

Executor  conftifes  Judgment  in  Debt  on  fingle  Contract,  and 
pleads  it  in  Bar  01  AJJump fit ^  200 

Executor  pleads  feveral  Judgments,  prout  paiet  per  feparalia  rr- 
corda  indcy  and  docs  not  fay  they  were  pro  vnis  W  jt{/^i' 
debitis,ytt  good,^  "      '^'^« 

Where  Lands  are  devifed-to  be  fold  for  payment  of  Debts,  an 
Executor  ihall  not  be  contributory  out  of  the  perfoiial  Eftate, 
but  an  Adminiftrator  ihall,  *-'  2o_J 

Debt  by  an  Executor  in  the  Deiinet  only,  upon  a  Judgment  ob- 
tained by  him  (or  10/.  Damages  and  8/.  Cofts,  not  fliewing 
that  the  Debt  or  Damages  were  de  bonis  proprtts,  or  not,      2  3 1 

Executor  may  fue  for  Rent  in  the  Detinet  only  againft  a  LtlTee  or 
Executor  that  continues  the  poflefllon,  and  Executors  continuing 
fuch  poifeffion  may  be  fucd  lor  the  Rent  in  Debet  W  Deiinet^ 

250 

Executor  may  be  charged  in  Debet  or  Detinet  on  a  Judgment 
againft  himfelf,  and  a  De^ajiavit  all«dged.  255 

Pebt  againft  two  Executors,  they  plead  in  Bar  againft  one  of 
them  as  Adminiftrator,  and  goody  260 

Verdia 
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Vcrdldl  againft  the  Tcftator,  and  Judgment  after  his  death  by 
the  new  Statute,  charges  him  only,  Pagi  277 

Executor  pleads  fcveraJ  Judgments,  the  Plaintiff  may  reply  to 
all  or  to  any  one  at  his  Elcdion,  281 

Two  are  Executors,  one  is  an  Infant,  how  they  are  to  fuc  or  be 
fued,  181,  299 

Executor  fubmits  to  an  Award,  the  Money  awarded  is  not  at- 
tachable before  it  be  received,  becaufe  not  diie  in  rUa  Ifejia- 
tor  is  f  306 

Expofition  of  Words 

What  Words  import  a  Covenant  ;  See  Coventint, 

Debt  for  Tithes  of  20  Acres  that   he  fowed,  and    of  the  Com 

growing  on  the  pntdt^t'  20  Acres  i  the  profdiQ^  is  void,  and 

the  Titnes  of  20  Acres  lufficient,  79 

Covenant  on  M«rringe  to  pay  20/.  yearly,  and  fays  not  how  long; 

Qj.  If  forLi^c,  I02 

Anm  Regis  and  yinno  Regm  Regis  is  all  one,  1 13 

A  Boilery  of  Salt,  what  it  is,  114 

A  Prcfentnient  to  a  Church  taken  for  Prefentation,  Inflitution, 

and  Indudlion,  156 

Ut  taken  for  an  Affirmation,  as  ut  Heir,  ut  Executor,  affirms  he 

is  Heir  or  Executor,  222 

Scilicet^  1 9^ 

FannagiuM^  2 1 3 

Felo  dc  fe. 

It  is  not  Murder  within  the  Exception  of  Murder  in  the  A6t  of 
General  Pardon,  5 

But  the  Goods  of  a  Felo  Je  ft  are  not  reftored  by  the  Pardon 
without  fpecial  Words,  ibiJ. 

Fences, 

Broken  in  the  V>\y  or  Night  are  not  within  the  Statute  where  the 
Perfons  are  known,  108 

Fines. 

Diffeizee  levies  a  Fine,  where  he  declares  the  Ufe  j  it  differs 
from  where  he  does  not  declare  it,  128 

One  makes  aLeafe  for  100 'Years  to  attend  the  Inheritance  ;  and 
then  makes  another  Leafe  for  50  Years  to  a^jothcr,  and  levies 

a  Fine 
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a  Fine  to  corroborate  if,  the  firft  Leafc  is  barred  by  the  Fine 
and  Nonclaini,  Page  270 

Forcible  Entry, 

An  Indidlment  for  it  into  a  Churchy  90 

A  Recoidfor  it  on  the  Scat,  R.  2  quafhed,  1 13 

G. 

Gaming. 

A  Watch  and  100/.  on  Ticket  won  at  the  fame  time  is  not  within 
the  ftatute,  244. 

Gardcins  del  Efglife. 

May  pull  off  the  Hat  of  one  who  is  covered  in  time  of  Divine 
Service,  196 

Garranty  or  Warranty. 

Is  no  Bar,  where  the  Eilate  is  not  difcontinued  or  di veiled  by 
the  Fine,  36,  ^7 

Gavelkind, 

Lands  difgavelled  by  aft  of  parliament,  yet  thecuflom  to  devife, 
remains,  79 

.  Guardian. 

Not  faid  />er  Curiam  admijf.  ill,  224 

but  amendable  by  the  Guardian  Father,  ilnd, 

H. 

Habeas  Corpus. 

Where  grantable  without  Motion,  i 

Heirs. 

An  adl  of  parliament,  that  the  Heirs  of  J,  S.  a  perfon  attainted, 
fhall  enjoy  the  Land  ;  the  perfon  who  would  have  been  Heir, 
had  no  attainder  been,  fhall  enjoy  them,  73 

The  two  fons  of  aliens  naturalized  ihall  inherit,  and  ftall  be 

Heirs  to  one  another,  50 

^  Debt 
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Debt  againft  an  Heir  in  the  Detimt^  ill,  ^agt  130 

But  cured  by  Verdict,  224 

Heraldry. 

Of  thit  Court  and  their  Ordering  Funeralss  230 

Heriots. 

A  Leafe  for  forty  Years,  and  then  a  Leafe  for  90  Years  from  the 
End  of  the  ioruier,  rendering  a  Heriot  on  the  Death  of  each 
Tenant,  the  firft  Tenant  dies  during  the  firlt  Term,    he  in  ^ 
Remainder  (hall  not  pay  any  Heriot,  294 

I. 

Jeofails.' 

An  Informal  Iflue  is  cured  by  Verdi£l,  but  an  immiterial 
IlTue  nor,  183 

A^ion^  agHinft  Three  ;  Judgment  by  Deftult  for  the  Plaintiff 
againd  'i  wo,  and  a  Verdi£t  againd  the  plaintitF  as  to  the 
Ihird,  Want  of  Original  is  not  cured  by  the  Verdict,  210 

A  Bargain  and  Sale  of  Land  pleaded,  but  no  Confideration  (hewn, 
it  is  cured  by  Verdidl  on  Iffuc  mn  loncej/ity  308 

Indidment 

It  lies  for  a  Confpiring  to  do  an  unlawful  A^,  though  no  fuck 
A61  be  done,  62,  125 

Alio  it  lies  againft  the  Procurers,  thoiigh  the  Adlors  are  acquitfcd, 

1 26 

Indictment  at  the  Seflions  of  the  Peace,  omitting  Domini  Regis^ 
is  ill,  175 

Indidtment,  ^uod cepit  quofdam  Pifaso^  J.  S.  called  Carp  Fi^es^ 
is  ^ood,  though  without  any  Mark  or  Value,  203 

Indidnient,  that  the  Defendant  is  Communis  Pertuibator  Pacis^ 
Communis  Oppre^or^  ifc,  is  ill  ;  but  Communis  Barredaior^ 
rixa,  tfff.  good,  299 

Ihdidtincnt  before  Juftices  of  the  Peace  infra  Burgum,  and  not 
laid  pro  Burgo,  ill,  304 

Infants. 

A  (ingle  Bill  for  his  Neceffarics,  good,  86 

If  he  fufFers  a  Recovery,  and  then  arrives  at  Twenty»One ;  ^. 

If  he  may  have  Error  thereon,  142 

^i.  If  he  be  bound  by  Verdidl  on  an  Iffuc  tried  on  a  Plea  in 

Abatement,  163 

^a.  If  cha»*geitble   iii  Cafe  giving  a  &lfe  Information,  whereby 

a  Perlon 
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n  Pc^fon  is  deceived,  Page  169 

A  Statute  is  not  extendible  againft  an  Infant ;  but  Chancery  will 

relieve  againil  him,  198 

Inferior  Courts- 

The  whole  Matter,  whereof  they  talge  Cognizance  mud  arife 

within  the  Jurifdiftion  of  the  Court,  50,  69,  96,  104,  ly^ 

153,  208 
Preceptum  efty  ^c.  or  Conftditatum   eft^  lie,  not  faying  per  Cur, 

is  ill,  143 

When  their  Judgments  removed  into  the  Kin^s  Bench  ihall  be 

executed  there  or  not,  '     1 34*  3 1 2 

PiMt  of  Ex3ier  intended  within  the  Jurifdidion  of  the  Court 

of  Exeter y  I54>  289 

Court  of  EI^  is  as  a  Superior  Coyrt,  zo8 

Per  Sacramentum  duodecimo  Ifc*  ill  ibid. 

Debt  on  Obligation   in  Inferior  Court,  a  Recovery  in  the  King'% 

Benchy  on  the  fame  Obligation,  how  pleaded,  224 

Procefs  :{W2LTdtd  fecundum  Conjueludinem  Cur  all  one  Vf\t\ifeeun^ 

dum  Curfttm  Cur\  289 

Yet  //a//-Bridgc  not  intended  within  the  Jurifdiftion  of  the  Court 

of  Hully  153,  289 

Yet  fee  the  Port  of  Exeter  intended  to  be  within  the  Jurildidtioa 

of  the  Court  of  Exeter ^  153 

Information. 

For  Seducing  and  Marrying  a  young  Hcires,  without  A^ent  of 
her  Parents,  ^57 

Intent. 

To  commit  Felony,  though  not  done,  is  Finable,  ^     15(5 

Joint  and  Several. 

Judgment  againd  tWo,  the  one  dies.  Execution  in  the  Ptrfonahy 
may  be  againd  the  Survivor  only ;  in  the  Realty  a^uinlt  both 
the  Survivor  and  the  Heir,  30 

Covenant  againft  two,  and  Judgment  by  Default  againft  one, 
the  other  pleads  Performance,  which  h  fouid  for  him,  the 
Plaintiff  fhall  not  have  Judgment  ngaintl  the  other,  6^ 

A  Joint  Convidiion  of  feveral  Criminals,  yet  fevtral  Fines,  126 

Recognizance  of  Bail,  Joint  and  Several,  and  in  a  Scire  Facias 
thereon  a  Joint  Judgment,  yet  Execution  Aiail   be  fever  a  1, 

225 

judgment  Jointi  and  Execution  Several,  when,  ihid. 

Judgment, 
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Judgment. 

In  real  Actions  reverfed  ;  becaufe  it  was  ^uodtenent  Tenemental 
where  it  ilioulJ  be  quodrefuperei  SeifinAtn  de  Tenement is^  page  99 

It  oughc  not  to  be  given  on  a^Detault  in  Real  Adions,  but  a 
Grand  Cape  before  Appearance,  or  a  Petit  Cape  on  a  Default 
after  Appearance,  105 

Plea  concludes,  Petit  'Judicium  &f  Debif  omitting  Dampna^  yet 
the  Court  (hall  give  Damages,  as  incident,  222 

Rut  it  is  ill  on  a  Special  Denmrrer,  245 

Flea  commences  in  Bar,  but  concludes  in  Abatement,  yet  Judg- 
ment tinal,  312 

Juftices  of  the  Peace. 

Indidlment  before  them  for  a  Libel,  good,  99 

They  difcharge  one  arretted  coming  to  SeiTions,  159 

K. 

Kings  Bench^  See  Title  Bank, 

L. 

.Latin. 

Trover  de  una  Salfura^  Anglice  a  Saltiflg  Trough.,  ill  after  Ver- 

did.  Damages  being  given  for  that  particularly,  9^ 

Sec  the  like  Matter,  129 

Leafes. 

Copyhold  is  granted  to  j1.  B.  and  C  for  their  Lives  ;  then  ano- 
ther Grant  is  made  of  the  Reverfion  tor  40  Years  after  the 
Death,  Surrender,  or  Forfeiture  of  the  Eiiute  ut'  A.  B.  and 
C  C.  furvives,  and  his  Wife  holds  in  Free  Bench,  the  Leale 
for  40  Years  commences  not  till  after  the  W  ite's  Death,  20,  35 

Leflbr  grants  the  Rent  referved,  the  Granue  maintains  Debt 
for  it  againft  the  LelTee,  22 

A  Leafe  for  80  Y'ears,  and  from  the  End  thereof  for  21  Years 
more,  the  Whole  isonel'enn  of  lOi  Years,  45 

Leifee  enters  before  the  Term  conmiences,  and  continues  in  Fol- 
feffion  afterwards  ;  he  is  a  Dilfeifor  for  the  whole  Time,     46 

A  Leafe  to  commence  after  the  End  of  another,  when  thi're-  \s 
no  fuch  other,  {hall  commence  prefenty,  77,  254 

The  Chancellor  of  the  Cathedral  is  withiu  the  enabling  Statute 
32  //.  8.  to  mrake  Leafe?,  112 

Bifliops 
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Bifhops  Lands  not  having  been  demifed  for  eleven  Tears ,  £^.    ' 
if  demifeable  afterward,  Pi^e  2 1  z 

Libel. 

Scandalous  Letters  indi£Ut>le  before  Jullices  of  the  Peace  as 
Libels,  139 

Licence. 

The  King's  Grant  or  Licence  to  the  Vintners  of  London  to  fell 
Wines,  not  determined  by  his  Death,  ziy 

Limitation  of  Adions. 

The  Statute  pleaded  in  Bar  of  Atlions  accrued  in  the  Time  of 
the  War,  3 1 

The  Statute  not  pleadable  to  a  Thing  to  be  done  on  .  Requeil, 
where  no  Rcqueft  has  been,  48 

If  pleaded  to  two  Things,  where  not  pleadable  to  one  of  th^m, 
the  whole  Plea  is  ill,  f^V» 

No  Benifit  of  the  Statute  without  pleading  it,  and  that  it  was 
done  in  Titiie  of  War  barred  thereby  j  and  Privilege  of  Par- 
liament, or  of  Courts  not  ere6led,  fliall  not  avoid  the  Plea, 
not  being  excepted  in  the  Statute,  i  ip 

Action  brought  14  Car.  z.  and  declares  on  a  Promife  3  G«r,  z 
Defendant  pleads  Non  Affumpfit  infra  6  anno$  anti  14  Car.  z. 
Plaintiff  replies,  AJfumpJjit  infra  6  annos  ante  14  Car.  z.  and 
good,  *     III 

The  biatu^e  no  Bar,  where  Plaintiff  is  beyond  the  Pea,         143 

Nor  pleadable  in  Debt  for  an  Efcape,  npr  for  Tithes,  191 

>  Nor  in  Debt  upon  an  Award,  or  for  a  Copyhold-Fine,  273 

Statute  extends  not  to  Merchants  Accompts  ftated,  but  only  to 
Accompts  current,  287 

Li^litatioa  of  Eftates. 

Marriaee-Settlement,  in  Confideration  of  a  Portion  to  the  Ufc  of 
the  Hufband  fdr  Life,  Remainder  to  his  Sons  in  Tail  in  the 
ufual  Form  ;  and  if  he  dies  without  Iflue  Male,  to  his  Daugh- 
ters for  Portions  ;  he  dies,  leaving  a  Son  and  feveral  Daughters, 
the  Son  dies  without  liFue,  the  Daughters  ihall  take,        35 

See  Tit.  Devife. 

London. 

A  Citizen  returned  of  a  Ju)ry  out  of  the  City  in  the  King's  Cafe, 

S3 

Cuftom  for  the  Cpftody  of  Orphans  pleaded,  .  i6z 

Z  Devife 
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Devife  of  a  Freeman,  and  where  fhsill  be  a  Survifor  of  the  Cuf. 

comary  Part  among  the  Infants,  Pagt  zslJ 

Judgment  in  the  Hujitvgs  reverfed  at  Sr.  Martirfs^  and  the  fame 

Judgment  there  given  as  (hould  hitve  been  given  at  the  'iirfl» 

3  lo 
Judges  at  St  Mariitf  y  how  to  grant  Execution,  .  3 1 1 

Cultom  to  bring  all  Goods  ufually  fold  by  Weight  to  the  King's 

Bearn^  15,  16 

M. 

Mandamus. 

Doe?  not  lie  for  a  Fellow  of  the  College  of  Phyficians,  nor  for 
a  Fellow  of  any  College  where  a  Special  Vifitor  is  appointed, 

23,  6? 
It  lies  for  an  Attorney,  7S 

So  to  admit  aji  Apprentice  to  hi^  Freedom,  91 

Q^»  To  reftore  an  Alderman  to  his  Precedence,  119 

1  oroftoTC  the  TreafuTeri)f  the  new  Water- Works,  Ij^ndon^  123 
To  reftore  a  J  urate  of  Maidjlone^  where  they  have  Power  to  cle5 
for  Life  if  they  think  fit,  148 

It  lies  t\Qi  for  an  Otfi'er  who  is  only  fufpended,  i6a 

\i  lies  ro  an  Ecclefkftical  Court,  to  grant  Aiminiftration,       187 
Lies  not  for  a  1  own  Clerk,  eledted  durante  beneplacito^  1 6a 

To  reilore  a  Deputy  Secretary  of  the  Marches  of  IVaUs  ;  Return; 
4pdodTe>f*Por.€  htrvts  deliberate  he  was  not  Dtpuiy,  is  ill,     336 

Marriage. 

Information  for  feducing  a  young  Heirefs  to  marry  him,  without 

her  Parents  Confent,  ''  257 

Marriage  Settlement,  35 

Mines. 

Matters  concerning  them»  107 

Mortmain. 

Dc  yife  of  Lands  to  a  College  to  find  a  Scholar  is  good  as  a  cha- 
ritable Ufc  by  the  Statute  43  Eliz.  notwithflanding  the  Sutuie 
of  Mortmain,  ^'  284 

Mu^rder. 

Felo  defe  is  not  a  Murder  within  the  Exception  of  ^urder  in 
the  Statute  of  Pardons,  1 20 

What  Time  between  the  firfl  QumtcI  and  the  Killing  will  make 
the  Adt  Murder,  .181 

He 
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He  who  flH  the  A^  gui^'/  only  of  M  <nflaughter,  but  the  ^bet- 
ter of  Murder,  Page  ii8 

N. 
Negative. 

Pregnant,  when  good  or  not,  .83 

Notice. 

Need  not  be  given  when  the  Perfon  to' whom  the  A^t  is  to  be 
done  is  ceruin,        '  4^    . 

O. 

Obligations. 

In  Debt,  on  Obligation  conditioned  to  perform  all  Covenants  in 
an  Indenture  ;  Defendant  plcad^^,  there  art  no  Covenants 
therein.  Car\   Then  the  Obligation  is  fingle,  3.  45 

Condition  was  tp  pay,  and  it  he  did  not  pay,  to  be  void  j  the 
Condition  is  void  and  repugnant,  77 

An  Obligation  to  A  to  the  Ule  of  B.  B.  cannot  fue.  nor  releale 
it,  •  '        23s 

Obligation  barred  by  an  Award,  z^^z 

Occupants. 

Tenant  for  another's  Life  makes  a  Leafe  in  Truft  for  himfelf  for 
Life,  and  after  in  Trull  tor  his  Wife,  und  dies :  who  ihall 
be  Occupant,  ihe  or  the  LciTfe,*  zoz 

Officers. 

An  Ofiicer^in  Court  is  fuppofcd  and  ought  always  to  be  in 
Court,  z 

Officer  charged  fur  a  Default  which  he  could  not  hinder,        64 
A  Judicial  Otficcr  executed  by  D-'pury,  76 

An  Officer  excufed/or  executing  a  Writ  after  an  Adtof  Bank- 
ruptcy, or  aj  udgment  vacateo,  but  the  Party  not,    95,  173 

Outlauury^  fee  Utlmurjf. 

?. 

Pannage. 

Ejedtment  lies  theroof,  213 

Pardon. . 

With  Exceptions,  where  the  Party  is  to^aver,  that  he  is  none  of 
the  Pcrfons  excepted  or  not.  Page  a6 

Pardon 
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Pardon  of  the  Prime  fliall  not  rcftore  the  Party  to  his  Goods 
without  Special  Words,  120 

A  Pardon  of  Judgment  and  Execution,  pardons  Judgments 
come  to  the  King  b/  Afllgnment,  ihU, 

Parliament. 

Ail  their  Orders  determine  by  a  Prorogation,  165 

An   A61  to  continue  for  three  Years,  and  thence  to  the  End  •£ 
the  next  Seffion  of  Parliament ;  the  next  Seffion  is  to  com- 
mence after  the  End  of  the  three  Years,  265 
Couits  of  Law  are  Ex  Officio  to  take  Notice  of  the  Commence- 
ment, Prorogation  and  End  of  every  Parliament,              296 

See  Relation. 

Parols,  or  Words. 

Calling  a  Jufticc  of  Peace,  /'W,  >(/>»  Beetle-headed  Jufticty  not 
actionable..  S2 

A  Man  claims  Contrad  of  Marriage  with  a  Woman,  by  which 
ihe  lofes  her  Marriage,  Adtion  lies  againft  him,  though  he 
claims  Title  to  her  himfelf,  53 

He  is  a  ferjured  Man  as  *well  as  /,  65 

Words  fpoken  as  if  reported  by  another,  where  fuch  Perfon 
did  not  report  them,  82 

Words  laid  to  be  fpoken  malicioufly,  where  they  are  fpoken  ex 
doLrey  ihid, 

Tranorly  Rogue,  v  90 

Oi  a  Carrier,  He  is  a  Cozener  and  has  madefalfe  Letters^         1 12 
A  Colloquium  of  th  e  Pedon  only,  and  the  Words  laid  to  be  fpo- 
ken of  him,  and  of  hi?  Profelllon.     Scandalous  words  relating 
to  a  Profeflion  are  adionable,  be  the  Profclfion  ever  fo  mean, 

Whore^  laid   to  be  fpoken  in  London^  but  proved  to  be  fpoken 

\\\  Middlejex^  116 

7hou  haft  Pole  Lead  out  of  my  Houfe^  156 

He  got  the  Pox  of  a  Red-headed  Wenchy  205 

Of  a  Miniller  retained  to  be  a  Duke's  Chaplain,  That  he  had  a 

Baftard  on  the  other  Side  of  the  IVater,  whereby   he  loft  the 

ChaplainOiip,  248 

Tou  commit  a  Sacrilege  every  Day,  not  adlionable,  250 

Cheating  Knave  of  a  Mafon,  without  Colloquium  of  his  Profcllion, 

not  actionable.  ibid, 

I  am  no  Traitor ^  /  have  fee n  you  in  Rebellion^  25 1 

iVic  hy  and  I  lu  11  hang  you  fbr  it,  adtionable,  255 

She  had  a  Child,  whereby  llie  loft  the  Love  of  her  Parents,  n^t 

actionable  after  Verdift,  26 1 

Inchantrefs^ 
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Inchantrefs^  and  madefi  a  Bull  run  mad  about  the  Cfmmcn,  Page  2/6 
Of  a  Merchant,  He  isjled  and  gone,  and  I  Jhall  lofe  my  Djbt,  ibid. 
/  heard  a  Bird/tng,  or  I  dreamed  that  you  ftole  a  Horfe,  277 

He  is  aforfwwn  Jujiice  of  Peace y  actionable,  ,  280 

Of  an  Attorney,  He  cannot  read  a  Declaration^  not  a€lionable 
without  Colloquium  of  his  Profefllon,  297 

Words  to  bind  to  the  Good  Behaviour,  Sec  107 

Parfon. 

Reads  the  Articles  in  the  Porch  of  a  Chapel  of  Eafe,  when  he 

is  kept  out-  of  the  Church  and  Chapel,  roi 

Where  a  Parfon  naay  dig  Mines,  107 

Peace  and  Behaviour. 

One  bound  to  his  good  Behaviour  for  fpeaking  provoking  Words 
in  Weftnanfter-Hall,  Sisyou  lie,  l^c.  ibid. 

Peer- 

ConviQed  of  Manflaughter,  difchafged  without  Reading,     180 

Pleadings. 

A  Plea  anfwerlng  to  Part  only,  and  not  to  flie  Whole,  is  ill,  iS 
Trefpafs  and   Alfault  include*  Battery,  %i 

Bar  good.  Rejoinder  ill,  yet  Judgment  for  the  Defendant,  ibid 
That  they  were  not  married,  intended  Tempore  Brevity         41 
Matter  at  common  Ltw  not  maintained  by  Statute,  or  by  Cuf- 
tom  ;  but  Matter  of  one  Statute  maintainable  by  another,    81 
In  pleading  Execution  you  muft  plead  Judgment ;  nor  can  Exe- 
cution be  pleaded  without  fliewing  by  what  Title,  83 
None  need  plead  moKc  of  a  Deed  than  what  makes  fur  him,     hH 
A  Plea,  modo  fubditusy  intends  always  fo,                                122 
Covenant  to  deliver  to  him,  l^c,  fuch  a  Day ;  Plea,  that  he 
dzVwQXt^'iifecundumFormamyl^c,  ill,                                   145 
Declaaration  good ;  iMea,  whereby  it  appears  the  Plaintiff  had 
no  Caufe  ot  Action ;  yet  being  ill  pleaded   il.e  Plaintiff  had 
Judgment,                   ^                                    *                      184 
A  Dclcent  pleaded  to  hnn  as  Heir,  without  /liewing  how,  yet 
good  on  a  general  Dt HI urrer,                                                  loo 
So  that   he  had   faved  harniltfs,  good  on  a  general  Demurrer, 
though  not  ihewn  how,                                                             iqi 
£tf  ^/<i9//is  an  Aninnative,                            '                                 10^ 
Scilicet y  Cfff.  lepugnant  to  the  Matter  precedcn%  is  void,  as  weJi 
upon  Demurrer,  as  alter  Verdidt,                                           k^c 
A  Suit  depending  pleaded,  not  ihcwing  in  what  Court,  ill  on 

gencal 
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general  de;:  urrcr,  but  cured  by  pleading  over  which  admits 

the  fuii  depending.  Page  196 

NVant  ot  Levant  and  Vouchant,  ill  on  a  general  demurrer,  but 

cured  by  Vcrdidl,  iM» 

A  Committitur  n  to  be  pleaded  with  prout  pattt  by  Record,  but 

not  i'oof  a  Wiir,  21 1 

Corel ufion,  putit  fudirum    H   Dtbitum^  omitting  Dampen ^  yet 

Judgment  for  the  damages,  bccaufe  iacident,  and  petii  Judt* 

dum  includes  the  whole,  22s 

Qji^  eft  eoiUm^  good  without  a  Travcrfe,  241 

Executor  pleads  levcral  Judgments;  PlaiatifF  replies,  nanfoknt 

the  fevcral  luins  Ft  d$  hoc^  l^c    good,  281 

On  Entry,  huhtnt  Ugalt  lituium,  pleaded,  not  fKewing  how,  is 

>l^  ...  3«i 

Condition  of  an  ObHgniion  to  perform  divers  things ;  Plea   Per^ 

formnvic  o/nnia,  ill  j  he  «>ught  co  anfwer  to  eveiy  particular  | 
othcrwife  if  the  condition  be  to  perform  covenants,  there  a 
general  performance  is  fuificicnc,  103 

pica  commencing  in  Bar,  and  concluding  in  abatement.  Judg- 
ment i^  rii.al,  312 
See  Abatement  and  Privilege. 

Pledges. 

None  in  Infonnations  on  the  Sr^tute  5  Eliz.  But  fliall  be  in  ac- 
tions of  debt  qui  tarn  on  that  ilacutc,  123 

Power. 

Of  charging  Lands  with  2000/.  how  to  be  exeruN'd,  150 

To  make  Leafes  in   polfelfion ;  ^«.  If  a  Leafe  of  the  ReverHon 

be  within  it,  167 

Power  to  revoke  under  Hand  and  Se?l,  if  he  be  uilndcd,  is  pcr- 

fonal,  and  not  forfeitable  for  Trcafou,  279 

Prebend. 

Who  has  a  peculiar  Jurifdidtion  in  his  M^nor  ;  ^.  If  by  a  Leaie 
of  the  Manor,  i^c.  the  Tc:  ant  may  hoi  J  Court  ,  125 

Premiinire. 

Suit  in  Chancery  after  Judgment' at  comm'jn    Law,  incurs  not  a 
jPr^munire  within  the  ftaiutc  27  £  3.  24.1 

Prefcription. 

In  cafe  for  difturbance  of  a  feat  in  the  Church,  one  need  not 
prefcribe  by  repairing  it,  -  71 

Prescription 
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Prcfcription  to  dance  iiranotber's  foil,  P/tgt  176 

Prerc^iprion  to  dig,  and  ro  have  all  the  Tu^fs  which  two  Men 

con  Id  dig  in  a  Day,  as  appurtenant  to  bib  Houfc, .  231 

Pretcription  for  SAum  Pajiuram^  how,  253,  268 

Prifoner. 

Of  the  King  ihall  not  be  charged  in  a6tions  by  the  parties,  with- 
out Leave  of  the  Court,  125,  146 

Judices  of  peace  may  difcharge  one  aiTeiled  coming  co  the  Sel* 
lions,  1 59 

A  commitment  till  further  Order  good,  but  till  further  Order  of 
the  party  committing,  ill,  230 

Privilege. 

Sec  it  pleaded,  and  another  plea  to  the  Jurifdidtion  after  a  fpe- 
cial  Imparlance,  54 

To  be  exempted  from  Juries  is  to  be  pleaded  by  the  party  him- 
fejf,  andnotTeturned  by  the  Sheriff,  159 

A  Captain  of  the  King's  Guards  not  exempted  from  ferving  as 
Reeve  of  a  Manor,  233 

But  an  Attorney  copyholder  feemsfo  privileged,  265 

An  Archdc.icon  privileged  fi'oui  being  Expenditor  of  a  Farm,  303 

Privity. 

Of  Eftate  and  of  Contrail,  22,  259 

Prohibition- 
Does  not  lie  for  a  fuit  in  the  fpiritual  court,  for  forging  of  an 

Order  of  that  Court,  1 38 

A  remiffion  from  his  court  by  a  Bifhop  may  be  fliewn  to  the 

court  here  upon  motion  only,  225 

No  prohibition  to  an  inferior  court  without  a  fuggeftion,       253 

Property- 
Pleaded  by  a  Bailiff  in  Replevin,  90 

Provifo.  , 

Where  it  may  operate  as  a  covenant,  ,55 

Qjie  Eftate. 

May  be  pleaded  of  a  Term  in  a  ftranger,  but  not  in  thofc  under 
whom  he  claims,  tqo 

Que 
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;  '  Qjie  eft  eadcm. 

I     '  Good,  without  a  Travcrfe.  Pap  241 

R. 


Recital. 

A  Term  to  commence  from  the  end  of  another  Term  recited, 
and  there  is  no  fuch  Term,  the  new  Term  commences  prc- 
fently,  ^  77»*34 

Record. 

Made  in  coun  of  the  confeflion  of  a  Forgery,  155 

Relation. 

A  Mnn  arrefted  by  a  Warrant,  which  at  that  time  was  not  legal, 
but  Is  after  ma<ie  legal  by  si6t  of  parliament,  the  killing  is 
Murder  by  relation  of  the  adlof  parliament,  91 

The  defendant  dies  after  Verdid,  and  afterwards  the  Judgment, 
IS  entered  by  virtue  of  the  new  ftatute,  the  Judgment  by  re- 
lation i«  a  Judgment  againft  the  Teflator,  and  binds  the  Ex- 
ecutor, 277 

Releafe. 

Of  all  demands,  docs  not  releafe  a  Rent  not  then  due,  99 

Kelcafe  reltrained  to  the  particular  occafion  of  giving  it,         loi 
By  a  Tenant  for  years  to  him  in  rcverfion,  good,  145 

Obligee  in  triifi  for  another  releafes  all  demands  on  his  own  ac- 
count ;  this  does  not  releafe  the  Obligation,  235 

Remainder. 

Of  a  Rent  newly  created,  is  good,  144 

Remitter, 

or  him  who  firft  took  by  way  of  Ufe,  where  his  entry  is  law- 
ful, 49 

# 

Rent. 

Avowry  for  Rent 'due  at  a  later  day  no  bar  in  avowry  for  Rent 
due  at  a  former  day.;  nor  is  a  recovery  in  debt  for  Rent  due 
at  a  later  day  any  bar  in  debt  for  Rent  due  at  a  former  day, 
though  an  acquittance  if,  43 

See  more  of  Rents,  308 

Repleader 
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.    Repleader.- 

Whcre  it  ftiall   be  or  not,   on  an  impropei  or  iininaterial  ifluc. 

Replevin. 

Property  pleaded  by  a  Bailiff  in  Replevin,  9© 

Replication. 

De  injuria  Jua propria^  where  the  bar  contains  Title,  is  ill,   307 

Requeft. 

On  a  promife  to  deliver  before  fuch  a  day,  it  is  to  be  done  with- 
out Recjueft,  289 

Refcue. 

A  return  thereof  txtra  Cujlodiam^  not  faying  that  he  was  in  Cuf- 

todia^  is  ill,  214 

Extra  Cuftodiam  fuam^  or  of  the  Bailiff,  good,  ihid. 

Return  of  the  Sheriffs. 

If  one  is  returned  Tenant,  he  cannot  contradict  the  Sheriff's  Re- 
turn, ^  67 
Sufficiency  of  the  Bail  taken  by  him  is  not  traverfable,  86 
Return  of  a  Refcue,  extra  Cujhdiam  fuam^  or  of  his  bailiff,  214 
See  more  of  Returns,                                                               225 

Scandalum  Magnatum. 

/  <ualue  my  Lord  tto  more  than  I  value  the  Dog  at  my  F$ot,  r)8 

Mendaciu  or  falfa  nova  put  in  the  recital  of  the  flatute,  yet  good, 

and  the  Judgment  is  in  mifericordia,  ibii. 

I  met  my  Lord's  Ser*van(  ivho  I  know  not  but  my  Lordfent  to  rob  me^ 

277 

Scire  Facias. 

Judgment  againft  the  Father,  who  is  only  Tenant  for  Life,  th^ 

reverfion  to  his  fon  in  fee  ;  in  a  Scire  facias  againft  the  fon  he 

fuffcrs  Judgment  by  default ;  ^.  What  Remedy  ?  4* 

It  does  not  lie  without  a  Capias  againft  thip  principal;  but  if  ther* 

be  ^Capias  upon  the  Return,  though  it  be  not  filed,  it  is  good*. 

225 
A  Scire  Facias  on  a  Judgment  in  Error  againft  ftrangers,  quia  in^ 
grejfifunt  in  7enementa,  without  fhewing  any  Title.  2 1 2 

A  a  Sewers 
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A  Ctrtkrari  lies  to  remove  their  Order? ,  and  if  they  proceed  af- 
terwards, they  Hidll  be  6ned,  Page  288 

S/ieriffy  Ste  Return, 

Statutes,  or  Adlsof  Parliament. 

The  ftatute  23  //.  6.  is  a  general  Law,  86 

Serjeant  at  Mace  oi  the  Huufe  ot  Communs  is  not  within  the 

ftatute,  209 

Marihal  of  the  Kitig^s  Bemh  u  within  it,  yet  he  nuiy  take  Bonds 

for  better  fccurity  of  priioners,  and  travcrie  Kale  and  Favour, 

*54 

Statutes,  Recognizance,  ^c- 

A  ftatute  without  a  Defeazance  is  good,  if  Money  can  be  proved 
to  be  paid,  197 

And  though  a  ftatute  is  not  extendable  againft  an  In£int,  yec 
equity  may  therein  relieve  againft  him,  198 

Sufficient,  Reafonablc,  Gfr. 

The  court  to  judge  thereof,  and  therefore  it  niuft  be  fjpeciallj 
ihewn  in  pleadings  as  what'fuiiicient  fecurity,  or  wnac  rea- 
fonable  Fine  for  a  copyhold,  l^c*     *  296 

T. 

Tail. 

If  the  Conufee  of  a  ftatute  by  a  Tenant  in  Tail  fliall  avoid  a 
voidable  Leafe  made  by  Tenant  in  Tail,  as  the  ifTue  might  if 
the  Tail  had  not  been  barred,  ifj 

If  Tenant  in  Tail  mortgages,  and  covenants  to  levy  a  Fine,  and 

dies  before  it  is  done ;  i^.  If  the  iiFue  may  be  compelled  in 

"Equity  to  do  it,  238 

Tales. 

In  Information,  qui  tarn,  without  Warrant  of  the  Attorney-Ge- 
neral,  but  not  in  Indidtments,  223 

Tenant. 

ji,  holds  of  fl.  who  holds  of  C.  j1.  is  Sub-tenant  to  C  144 

Tenant 
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Tenant  in  Common. 

Cafe  docs  not  lie  for  one  againft  the  other,  who  difpofes  of  the 
whole,  Page  29 

They  join  in  covenant  for  Reparations,  109 

Feoffment  in  truft  for  payment  of  the  profits  to  A.  and  B.  in  equal- 
manner,  and  in  lil^c  manner  to  convey  the  Inheritance  to  them 
and  their  Heirs  when  they  come  to  Twenty-one,  is  a  tenancy  in 
common  of  thelnheritance,  like  as  in  a  Will,  232 

Tender. 

Of  a  Conveyan^  to  be  fealed,  when  it  is  ntfcefFary,  and  wheh  it 
is  to  be  done  without 'lender,         -       \  44 

Term. 

Adjourned  to  Oxfordhj  reafon  of  the  Pl«gue,  and  back  to  JVift  - 
minfier  :  Bill  of  Middlefex  howteftedand  executed,  176 

The  court  takes  no  notice  of  the  day  of  the  return  of  Writs,  as  to 
the  day  of  the  Monih,  In  Movable  Terms,  ig6 

Tit/iei,  htDifmes. 

Trade. 

A  Barber  is  « trade  within  the  ftatutc  $  Eliz.  87,  and  fo  arc  Up- 
holfterers,  Taylors,  Wc.  243 

Debt  lies  at  IVeJlminfttr  op  the  ftatute  for  ufing  a  Trade  m  any 
county ;  but  Informations  and  Indiftments  only  in  the  proper 
county,  249 

"     .  Traverfe. 

By  Etmn,  and  a  formal  Traverfe  afterward,  192 

A  Traverfe  after  an  immaterial  Traverfe,  iHd. 

A  Traverfe  making  the  day  part  of  the  Iflue,  193 

Traverfe  of  all  times  before  he  was  Sheriff,  and  of  all  times  af- 
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245 

Debt  upon  a  Lcafc  of  4  acres,  the  Defendant  pleads  a  Leafe  of  4 
acres,  and  an  entry  into  the  5th,  he  ought  to  traverfe  that  he 
leafed  4  acres /#«/i/iw,  263 

Tref pafs  for  taking  and  driving  his  Beafts,  fo  that  one  of  them 

died; 
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died  ;  the  defendant  juftified  Damage-Feafant ;  it  is  good,  with- 
out traverdng  the  Ita  quod^  chat  being  laid  only  for  aggravation 
of  damages,  '  *agt  ^83 

Sfee  an  ill  Traverfe,  337 

Trcafon. 

Where  it  raay  be  hj  Words  only,  57 

Trover. 

A  Sheriff  may  maintain  it  for  Goods  taken  from  him,  which  he 

had  levied  in  Executioo,  2Sa 

ltX\t%  de  duobus  Struibus  F^ni^              s                \  30c 

Di  quadam  parcella  Fili^  303 

Trial. 

Whether  the  pcrfons  are  the  fame  who  were    attainted  by  adt  of 

parliament,  61 

Bounds  of  Town  triable,  in  the  Ecclefiaftical  court,  but  not  of 

pariihcs,  78 

Covenant  in  Hnmp/hire  to  repair  aHoufe  in  Berkjhire^  the  caufe 

of  adtion  arifes  in  two  counties ;  where  triable,  114 

Of  Murder  in  JVaUs  to  be  in  the  next  Englijh  countv,  1 1 8 

Tranfitory  matter  arifing  in  one  county,  cannot  by  plea  be  brought 

into  another  coanty,  '  149 

Foreign  matter  tried  in  the  county  where  the  adtion  is  brought, 

by  the  new  ftatute,  207 

Covenant  tp  repair  a  Houfc  in  Berwick^  tried  in  Nortfmmherknd^ 

25a 

New  Trial. 

Shall  not  be  on  acquittal  in  criminal  or  capital  cafes,  but  on  a 

convidtion  a  new  trial  may  be  granted  for  caufe,  9,  124 

Married  or  not  married  triable  by  country,  and  alfo  lawfully 

married  in  perfonal  adions,    '  41 

Not  granted  for  excefTivenefs  of  damages,  nor  for  words  fpoken 

by  ihe  Attorney,  97 

Verdidt  in  the  Huftittgi  in  London  fet  afide,  and  a  new  Trial, 

and  contrary  Vcrdidt,  311 


Variance. 

Plea,  that  hortghope  is  antient  demelne,  and  proof  that  Hopi  is 
anticnt  ds:nicfne,  is  a  variance*  although  both  are  the  fajne 
Village,  106 

Venue; 
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Venue. 

Not  to  be  changed  in  Scandalum  Ma^tum^  Pa^i  56 

Vtnire  facias  does  not  lie  of  a  walk  in  a  Foreft  j  but  it  ought  to 

htde  Forefia^  '  zoy 

Vtme  not  changed  in  Covenant,  307 

Void  and  Voidable. 

Obligation  for  Eafe  and  Favour  to  one  iniprifoned  for  Treafon  is 
void  by  the  common  Law,  209 

Ufes  and  Tnifta. 

A  covenant  to  ftand  feized  with  a  general  power  to  makes  Leafes 
without  exprcfllng  the  corfideration,  or  the  perfon?,  is  void,  30 

An  agreement  to  conveyjto  the  fon  does  not*raiie  an  Ufe„  55 

Confideration  of  20/.  and  atfedion^exprefled  or  implied,  when  it 
willraife  anUfe,  56 

.Obligation  to  A,  to  the  Ufe  of  J?.  B,  cannot  fue  or  releafe  it,    235 

Ufury. 

The  fUtute  is  not  pleadable  to  a  Bottomry- bill, 

Utlawry. 

An  Oatlaw  in  perfonal  actions  may  alien  before  feizure,  and  what 

intereft  the  king  has  in  his  Lands  in  perfonal  anions,  33 

VtUgat  for  Utlagot  reverfcd,  164 

W.  \  '  . 

Wales- 

Trial  for  a  Murder  in  Wales  in  the  next  Englijh  county,  1 1 8 

Whfere  the  Court  of  Marches  may  find  damages  under  50/,  206 

A  Fieri  Facias  lies  out  of  the  Kings-Bench  into  Waks^  291 

So  to  Ckejier^  z$6 
Warranty y  See  GarratUjf, 

Waftc 

Converfion  of  a  Brew-houfe  into  Tenements,  though  of  greater 

Value,  is  wafte,  309 

^i a  fecit  'uaftum^'venditionem  H  defirudionem ;  the  Jury  find  the 

"waile,  but  doc  the  Vendition;  4^.  If  material  or  not?     itHd, 

Wwdsf  See  Paroh. 
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Tcrmino  Pafchae, 

ANNO 
23  Car.  n.  m  Banco  Regis. 


PART    n. 


Fellows  againft  Kingjian. 

DEBT  upon  the  Statute  of  JS.  6.  for  Tithes^  and  Debt  hx 
declares  that  he  is  Reftor  of  the  Churches  of  TiUietinD, 
Dale  and  Sale  and  the  Defendant  being  Occupier  of  a^^nj'^iJoif 
400  Acres  of  Land  in  Z>.  and  S.  had  lown  the  fame,  moch  in  n. 
and  carried  off  the  Com  untithed  :   After  Verdift  for  ^'^^u^^o . 
the  Plaintiff,    it  was  moved  in  Arreft  of  Judgment,  ^J^  * 
That  he  ought  to  have  (hewn  which  Part  of  the  Lands  s.  c  x  Veat- 
lay  in  D.  and  which  in  S.  that  the  Defendant  might  '^u'  ^-^ 
know  how  to  anfwer  particularly  to  each  Parcel  feve-  * 
rally,  for  he  might  have  a  good  Title  to  one  Church 
and  not  to  the  other.     But  by  Hale'z,nd  the  Court, 
'Tis  good,  for  thb  AAion  is  in  Nature  of  a  Trefpafs 
founded  upon  the  Tort ;   fo  the  Exception  difallowed, 
and  Judgment  given  for  the  Plaintiff.    Fide  Fofh.  ao8^ 


Part.il  B  Hopkim 


Pafch  03  Car.  IL  in  B.  R. 


«P.  a 


*  H&pkins  verfus  Robinjon. 


Prcfcription 
/•r*  Jfla  jtafiura 

is  levant  and 
couehant, 
8,  C.  I  Venti 

^^%^  163. 
/SaunJ.  324. 
1  Mod.  74. 
%  Kcb.  758, 

Vide  I  Lev* 
i?53.  «68,  <3tV. 
ibid. 

Kavio*  171, 
J  Vent.  383. 
Vaugh.  *53«    - 
Vide  3  Lev. 

Foil.  ass- 


Licence  io 

CkMomon 

without 

Deed,  when 

Kood. 

Vide  Raym. 

171. 

PoUexf, 

Kumfey  virjMs 

Rawfootf 


Common 
cannot  be 
taken  by 
Stnukgera 
Cattle. 


REPLEVIN,  and  avows  Damage  feafant    in    hi5 
Freehold  ;  the  Plaintiff  in  Bar  pleads  a  Cuflom 
for  the  Copyholders   of  the  Manor,  to  have    folam 
fajluram  omni  anno  omni  tempore  anniy  and  that  he  by 
Licence  of  a  Copyholder  put  in  his  Beafts  ;  upon  Iffuc 
no  fuch  Cuftom,  and  Verdicl  for  the  Plaintiff,  it  was 
moved  in  Arrcft  of  Judgment.    Hrjly  That  the  Cuftom 
being  to  have  folam  Pa/luram  and  to  exclude  the  Lord 
was  not  good'     Secotidly,    It  is  not   averred  that  the 
Beafts  were  levatlt  and  couchant  upon  the  Copyhold- 
r/i/rrf/y^  Commoners  ought  to  eat  theGrafs  by  theMouths 
of  their  own  Cattle,  and  not  by  the  Mouths  of  Stran- 
gers Cattle/  1  Croi  Monk  againft  Butler*     Fourthly ^  If 
he  may  licence  another,  yet  fuch  Licence  cannot  be 
without  Deed;  to  which  it  was  anfwered,  Firjl,  That 
the  Cuftom  is  good,*  Co*  Litt.  a.  for  this  is  not  Common 
but   Pafture,  and  he  does  not  exclude  the  Lord  from 
all  the  Profits,  but  the  Pafture  only,  and  the  Lord  fhall 
have  the  Mines,  Coals,  Trees,  Timber,  tf  c.  Secondly^ 
Here  needs  no  Levancy  and  Couchancy,  for  the  Copy- 
holders aie  to  have  the  ^hole  Pafture,  and  not  to  have 
Common  only,    for  fuch  Cattle  as  are    levant  and 
couchant  upon  their  own  Tenements,  which   is  thef 
Meafare  of  their  Common/    To'  the  4M,  A  Licence 
fro  hoc  vice  tantum  is  good  by  Parol,  not  if  it  were  for 
a  Tiinc  certain ;  for  that  would  amount  to  a  Leafe  of^ 
a  Thing  in  Grant,  which  cannot  be  without  Deed. 
And  to  the  3^.  This  being  a  Right  of  Pafture  and  not 
of  Common,  the  I|erbage  may  be  eaten  by  the  Beafts 
of  Strangers,    though  otherwifc  perhaps  if   it  were 
Common;  which  b  not  refolvcd  to  the  Contrary  in 
Monk  and  Butler's  Cafe.    To  all  which  HaU  Chief 
Juftice  inclined.    Sei  adjournatur.    But  after,  as  I  was 
informed,  for  I  was  not  there  prcfcnt^  Judgment  wa» 
gitcn  for  the  Plaintiff. 


tfavit 
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*  Davis  againft  Reyner.  *  P^^ 

^S5CrMP5/r   and  declares.   That  y.  5.  devifcd  a  ^-M;^^^ 

Legacy  to  the  Plamtill,  and  made  the  Lietenaant  of  Forbear- 
Executor;  and  the  Plaintiff  intending  to  fue  him  for  anccof  a 
the  Legacy,  the  Defendant  in  Conhderation  of  For-  J^^^^^'j^^^, 
bearance,    promifed    to    pay  him.      The  Defendant  s,  c.  iVent.* 
pleaded  divers  Bonds  and  Judgments,  and  ntd  Affets  wo. 
ultray    upon  which   the  Plaintiff  demurred,  and  had  ^,*^"'*"' 
Judgment  without  Argument ;  for  it  is  not  material  a  Rcb.  744. 
whether  he  had  Affets,  or  no,  for  he  is  charged  upon  758- 
his  own  Promife  in  Coniideration  of  Forbearance,  and  ^f 33.^'  ^^' 
a   Forbearance  of  Suit  for  a  Legacy,    is  a  fuflScient  vidc  1  Keb. 

Confideration-  ^-       , 

J  Sid.  Z43* 
Poft.ao* 

Pmheny  againft  Bullock. 

DEBT  upon  an  Obligation,  conditioned  to  perform  Award  that 
an  Award:  Defendant  pleads  no  Award.     The  ^"J^JoUicr 
Plaintiff  replies,  and  fets  forth  an  Award,  That  the  the  Bxpencet 
Defendant  fliould  pay  the  Plaintiff  10/.  and  the  Plaintiff  of  the  Award, 
fliould  pay  the  Defendant  the  Expences  in  making  the  f"rtiXegc^^ 
Award,  and  that  upon  Performance  of  all,  each  fhould   ncrai  jReleafes 
releafe  generally  to  the  other,  and  affigns  for  Breach  "^f  the  Award 
Non-payment  of  the   10/.      The   Defendant  demurs.  SSc^^^lMfcs 
And  now  yones  argued.  That  this.  Award  was  void  or  all  void.  * 
being  not  mutual,  for  nothing  is  awarded  to  the  De-  Vide  i  Vent^ 
fendant  but  the  Releafe,  and  that  is  not  to  be  made  till  J*^^^  ^j^ 
all   the  reft  be  performed,  which   can't,  be;  for  the  lKeb^76i« 
Award  of  Expences  in  making   the  Award  b  voidt   7^^»  ^^** 
being  Matter  fubfequcnt  to,  and  out  of  the  Submiffioxr.  ^J?*"^*  ^^* 
But  Hah  Chief  Juftice  inclined.    That  the    Releafe  ViOePdft. 
ought  to  be  made  upon  the  Performance  of  what  is  well  *^^' 
awarded,  and  not   be  delayed  till  the  Performance  of 
that  Part  which   is  void,  and  fo  the  Award  will  be 
good  ;  but  it  was  adjourned* 

Note.    Afterwards  the  7th  of  JV.  &  M.  in  a  Cafe  vidcsl^v. 
between  Bargrave  and  Atkins,  but  entered,  HilL  5.  Com.  4i3* 
Banc.  Rot.     It  wa^  adjudged  ujpon  aii  Award  like  this, 
where  the  aforefaid  ObjeiSkion  was  made  by  Levinz^ 
That  upon  Performance  of  what  is  well  awarded  the 

B  %  Releafe 
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Rcleafe   ought  to  be  made*  and  that  the  Award   i* 
good. 


*p. 


Kent  rcferVe 
annually 
t  Sept.  by 
e<lual  Por- 
tions AAIOR 
for  a  Tear 
and  halia 
Kent. 

S.  C  %  Kcb. 
^43i  804- 
Vick  Poft.  99. 
3  Mod.  41. 
70. 

2  Vent.  xl^. 
2  Danv.  508. 
Debt  and 
demands 
lefs  than  is 
due* 


*  Hultne  againft  Saunders. 

ERROR  of  a  Judgment  in  B.  R.  in  Ireland,  iii 
Debt  for  Rent,  where  the  Plaintiff  declared  of  ft 
Leafe,  paying  the  ih  of  September  annually  74/,  by 
equal  Portions,  and  demands  ico/.  for  a  Year  and 
half's  Rent ;  and  upon  Nildebet  Verdift  and  Judgment 
for  the  Plaintiff:  And  now  it  M'as  aifigned  for  Error, 
I  ft.  That  the  Rent  is  a  Duty^payable  annually  the  i  ft 
of  Seftemher,  and  the  Words  by  even  Portions  vain  and 
idle,  and  iio  Half-year's  Rent  caii  be  due.  2d.  The 
Rent  for  a  Year  and  half  is  ri  1 1.  and  he  demands  but 
100  1.  which  is  lefs  than  is  due  ;  and  yet  'tis  not  (hewn 
how  the  reft  was  difcharged.  The  Court  held.  Thai 
Judgment  ought  to  be  reverfed  for  both  Caufes;  but 
this  being  the  firft  Time  of  Argument,  and  no  one  there 
fur  the  Defendant,  it  was  adjoutncd. 


Inhabitants 
finding  the  1  ^ 
Rol^rin  the 
Prefence  of  a 
Juftice  of 
Peace,  and 
charging  him, 
ihaU  excufe 
the  Hundrtd; 
S-  C.  I  Vent. 
1 18,  a«5,  235- 
Raym.  %%x. 
%  Keb.  760. 
S  Keb.  lis- 
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Methin  againft  the  Hundred  of  IJlleworth. 

ACTION  upon  the  Statute  of  Winton :  Th6 
Defendants  plead  a  Hue  and  Cry  levied,  and  that 
within  forty  Days  they  took  one  of  the  Robbers  ;  and 
on  Iffue,  that  they  did  not  take  any  of  the  Robbers,  a 
Special  Verdift  found.  That  Sir  Jofefh  AJhy  one  of 
the  InhabitantSj  finding  Dudly^  one  of  the  Robbers^ 
in  the  Prefence  of  Sir  Philip  Howard^  a  Juftice  of  the 
Peace,  he  defired  him  to  commit  2>t/£//y ;  Sind  Howarel 
undertook  that  he  fliould  appear  next  Seifions,  and  he 
accordingly  did  appear,  W  Ji,  &c.  And  now  it  was 
argued.  That  thb  was  no  Caption  by  Purfuit  M^ithiii 
the  Statute  to  excufe  the  Hundred,  but  a  cafual  finding 
him  in  the  Company  of  a  Juftice  of  Peace,  and  a  Re* 
queft  to  commit  him :  But  on  the  other  Side  it  was 
argued.  That  here  is  found  to  be  a  Hue  and  Cry,  and 
Purfuit,  and  charging  hjm  in  the  Prefence  of  a  Juftice 
of  Peace,  who  had  him  in  his  Power  at  that  Time, 
and  this  is  fufficient  3  to  which  Hale  *  Chief  Juftice  iu«- 
diocd :  Sed  adjomm^imr.    But  afterwards  fiUt  14  IT 
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25.  it  was  fo  adjudged,  Jane^  fpr  the  Defendant^  Saun- 
ders for  the  Plaintitf. 


Vere  againft  Smith, 

DEBT  upon  ail  Obligation,  by  the  Plaintiff  a 
Brewer,  ^gainft  the  Defendant  his  Clerk,  condi- 
tioned to  perform  Covenants,  to  account  for  all  Sums 
of  Money  he  fhould  receive.  Defendant  pjeads.  Co- 
venants performed.  The  Plaintiff  replies,  That  fuch 
a  Day  26/.  came  to  his  Hands^  for  vi'hich  he  has  not 
accounted.  The  Defendant  rejoined.  That  he  ac- 
counted mode  fequentCy  viz,  Th^t  certain  Malefaflors 
broke  into  his  Counting-houfe  and  ftole  it,  wherevpith 
he  acquainted  the  Plaintiff,  Et  hoc  faratus  eft  verij^carc ; 
upon  which  the  Plaintiff  demurred  :  And  now  it  was 
argued,  1  ft.  That  the  Rejoinder  is  a  Departure,  iox 
fulfilling  a  Covenant  to  account,  can't  be  intended  but 
by  aAual  accounting  j  whereas  the  Rejoinder  does  not 
fhew  an  Account,  but  an  Excufe  for  not  accounting* 
Z'  The  Rejoinder  ought  to  conclude  al  Pa'tSy  being  an 
exprefs  Aifirniative,  that  he  accounted,  in  ContradiSion 
to  what  was  denied  in  the  Replication,  that  he  did  not 
account.  Cur*  contra.  To  the  i  ft.  this  is  an  Account, 
and  no  Departure  i  to  the  ^d,  it  was  better  to  conclude 
as  here,  than  to  the  Country;  for  now  the  Plaintiff 
hath  Liberty  to  traverfc  the  Robbery.  Adjournatur. 
But  after  in  Trinity  Term  the  Demurrer  was  waved, 
and  Iffue  taken  upon  the  Robbery. 


Pleads,  That 
he  accountco, 
Rejoinder, 
that  he  waa 
toLbed, 
whereof  be 
gave  Notice. 
S.  C.  2  Keb. 

761.  779»  ^30. 
1  Vent.  i2f\. 
Vide  6  Mod. 
139- 


Breach,  That 
he  did  not 
account ; 
pleads.  He 
accounted 
taii  mudt,  and 
does  not  con 
elude  al  Fait, 


Dennis  againft  Dennis. 

ERROR  in  Fa£l  affigned  in  a  Judgment  in 
Dower,  viz.  That  the  Tenant  was  an  Ideot,  and 
appeared  by  Attorney.  Iffue  being  taken  upon  the 
Ideocy,  the  Plaintiff  gave  Notice  of  Trial  next  Affifes, 
and  after  countermanded  it ;  neyerthelefs  the  Defendant 
in  Error  caiTied  it  down  to  Trial  the  fame  *  Affizes 
without  a  Provifo  ;  and  held  good  fer  Curiam,  for  he 
was  an  Actor  in  the  firft  Suit,  and  is  the  i^arty  delayed 
by  this  Means;  and  the  Iffue  was  found  for  the  Defen- 
dant in  Error,  and  the  Judgment  affirmed  ;  and  a  Pre- 
cedent was  cited,  wherein  it  was  fo  done  in  a  Writ  of 
Error  out  of  Ireland. 

Coke 


Tenant  In 
Dower  may 
tiy  an  Error 
in  Faa,  af- 
rigned  the 
firft  Affixea 
without 
Provifo. 
S.  G.  I  Saun. 
335- 

*  P  6 


Ibjch.  23  Car.  H.  in  B.  Ri 


Coke  againft  Whorwood. 


Aw«rd»  that 
one  ihall  be 
bound  with 
.  Surety,  good 
as  to  the 
Party,  void 
as  to  the 
Surety. 
S.C*  4  Saund* 

a  Keb.  ^7. 

Vid«  3  Lev. 

15S* 

2  Saund.  337. 

Cowp.  ^90. 

Burr.a77, 278. 

dSa&Abr.35. 


ASSUMPSIT  to  perform  an  Award  by  which  the 
Arbitrators  awarded,  the  Defendant  fliould  be 
bound  with  fufficient  Surety  to  the  Plaintiff  for  the 
Payment  of  a  certain  Sum  of  Money ;  and  for  Breach 
affignSy  That  the  Defendant  did  not  become  bound  to 
the  Plaintiff  tnodo  (^  forma  as  was  awarded ;  and  upon 
Demurrer  it  was  adjudged,  that  though  the  Award  was 
void  as  to  the  finding  of  Surety,  it\vas  good  as  to  the 
Defendant  himfclf,  and  the  Bi each  well  affigned,  that 
he  did  not  become  bound ;  and  the  modo  ^  forma  only 
(hall  relate  to  himfelf,  and  not  to  the  Surety, 

I  Salk.  74. 


Appellant 
dies.  Appeal 
abates  not. 
S.  C  X  Vent. 

a  Keb.  768. 

778.  779- 
Vide  1  Leon. 
378. 

2  Bulft.  2,  3. 
a  Cro.  483. 
5  Mod.  338. 
4  COiU.  Dig. 
49^.  3  Term* 
Hep.  3. 
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l^lcas  in  the 

Word*  of  the 
Condition, 
good,  and 
the  Court  to 
expound* 
a  Salk.  520. 
1  Saund.  3x6. 


PoJixfen  againft  Polixfm. 

SENTENCE  being  given  in  the  Ecclefiaftical  Court 
upon  a  Will,  the  Defendant  appealed,  and  hang- 
ing that,  died;  and  now  the  Defendant  his  Brother, 
came  in  and  profecutcd  the  Appeal  in  Lieu  of  the  firft 
Appellant;  upon  which  the  Plaintiff  prayed  a  Prohi- 
bition ;  for  by  the  Appellant's  Death  the  Appeal  is 
abated,  and  the  Commiflion  determined  :  But  a  Pro- 
hibition was  determined  for  the  Delegates  are  the 
proper  Judges,  whether  or  no  the  Appejil  be  abated 
by  their  Law;  and  though  it  be  abated  according  to 
the  Rules  of  our  Law,  yet  it  may  be  otherwife  in  their 
Law ;  the  Matter  is  wholly  of  their  Conufance,  and 
the  Commiflion  is  not  determined  by  the  Death  of  the 
Appellant. 


♦  Wattan  againft  Weddington. 

DE  B  T  on  a  Bond  conditioned.  If  a  Ship  going 
fuch  a  Voyage  return,  the  Perils  of  the  Sea 
excepted,  the  Defendant  fliall  pay  fo  much,  but  if  the 
Ship  be  loA,  nothing,  and  the  Obligation  to  be  void  : 
The  Defendant  pleaded  tfhat  the  Ship  proceeded  in  her 
Voyage  fuch  a  Day,  and  in  her  Return  was  loft :  Upon 

'^  which 
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M'liich  tiie  Plaintiff  demurred,  bccaufc  it  was  not  faid 
the  Ship  was  loft  fer  pericula  maris ^  according  to  the 
Words  in  the  Tirft  Part  of  the  Condition,  for  it  raigh( 
he  loft  by  the  Party's  own  Negligicncc  :  But '  />^  CwJ^, 
The  Plea  being  in  the  Words  of  the  latter  Part  of  the 
Condition,  which  makes  the  Obligation  void,  as  well 
in  Cal'c  the  Ship  be  loft,  as  if  it  return,  Perils  of  the 
Sea  excepted,  and  the  Defendant  pay ;  tlic  Plea  is 
good,  and  Judgment  v'as  given  for  the  Defendant* 
"^ones  for  the  Plaintitf. 

The  King  againft  Drury, 

INDICTMENT    upon  the  Statute  of    Ufufjy    for  Kot  ufury 
taking  7/.  10  s.  for  the  Ufe  of  300/-  for  a  GJ^uarter  i^afcSr  * 
of  a  Year,  upon  Non  CuV  it  was  tried  by  Nffi  frius  %oo  L  per  An^ 
before  Hale  Chief  Juftice  at  Guild-Hally  where  upon  "JJ;-?"^jl 
Evidence  the  Cafe  fell  out  thus :  Brown  had  a  Leafc  void  if  he  be 
from  the  Earl  of  Suffolk,  of  a  Houfe  for  forty  Years,  paid  hit  300  /. 
at  the  Rent  of  5/.  f€r  jnnum.  Brown  agreed  with  i>ru^  foux  yS^^^ 
to  affign  the  Term  to  Uim  for  300/-  but   Drue  having  For  it  is  but 
not  the  Money,  jOrury  by  Agreement  with  Drue,  paid   *»  Annuity 
the  300  /.  and  took  the  AflBgnment  to  himfelf,  and  then   b^^thTcJilTt- 
Drury  let  the  .Houfe  to.  J)rui^  for  thirty^^ine  Years  or,  when  he 
and  three  Quarters  of  a  Year,  after  the  Rent  of  35/  pi"(w« 
fer  Annum,  of  which  5  /.  was  to  be  paid  to  the  Earl  of  |  Bi.RinjIii. 
Suffolk,  and  the  rema.ining  30/.  to  Dmry  for  his  own  cowp.  na. 
Ufe.    Drue  covenanted  to  pay  the  Rent,  and  with  other  77o»  793- 
Covenants  which  are  ufual  in  Leafes,  as  for  Repairs, 
fcfc.  and  Drury  covenanted.  That  if  at  the  End  of  four 
Years  Drue  pjvid  the  300  /.  then  the  Rent  fliould  ceaf«, 
and  he  would  convey  the  Reiidue  of  the  Term  to  Drue. 
Per  Hale  Chief  Juftice  This  is  not   Ufury  within   the 
Statute,  for  Drue  was  not  obliged  to  pay  *  the  300  /.  to       *  P.  8 
Drury,  but  is  at  Ihs  Eleftion  to  pay  it  if  he  will,  and  vide  Hawk* 
determine  the  Rent  by  that  Af earAS  and  have  the  Term ;  ufury. 
fo  that  it  is  no  move  in  EfTed  than   a  Bargain  for  an 
Annuity  of  30  /.  yearly  for  thirty-nine  Years  and  three       "        '     , 
Quarters,  for  300  /.  to  be  fecured  in  this  manner,  deter- 
minable foonel-  if  the  Grantor  pleafes ;  but  the  Grantee 
hath  no  Remedy  for  his  300  /•  and  cannot  recover  it, 
unlefs  the  Grantee  thinks  fit  to  pay  it  back  at  the  End 

of 
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of  the  four  Years,  and  fo  the  Acceptance  of  the  7  I 
JOS.  is  not  Ufury. 

But  if  Drury  had  took  Security  for  Re-payment  ol 
the  300  /•  or  it  had  been  by  any  collateral  Agrecmenl 
to  be  repaid,  and  all  this  Method  of  Bargaining  a 
Contrivance  to  avoid  the  Statute,  this  had  been  Ufury  i 
but  {IS  it  is,  it  is  no  more  than  the  Purchafe  of  30  L 
Annuity  for  thirty-nine  Years  and  three  Quarters,  for 
the  Sum  of  300  /.  determinable  by  the  Grantor  at  the 
End  of  four  Years  \i  he  pleafes ;  and  accordingly  the 
Jury  found  the  Defendant  Not  guilty. 


Term. 


(    9    ) 


•  Term.  San6t.  Trin- 
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ANNO 


23  Gar.  11.  in  Banco  Regis. 


CroJJing  ^ainft    Scudamore, 


TRESPASS  for  breaking  his  Cloft ;  The  Defen- 
dant juftifies  as  done  in  the  Freehold  of  Hookfy 
Plaintiff  replies  it  is  his  Freehold,  abfque  hoc  that  it  is 
the  Freehold  of  Hooke;  upon  which  an  Iffue  and  Special 
Yerdi6l,  That  Nicholas  Hookey  whofc  Heir  the  Defen- 
dant is,  was  feifcd  in  Fee,  and  16  Decemh.  1640.  in 
Confideration  of  Affcftion  to  his  Daiij»hter  under  whom 
the  Plaintiff  claims,  made  a  Deed  to  his  Daughter, 
inrolled  within  fix  Months,  whereby  in  Confidei-ation 
of  Affedion,  and  for  her  Portion  and  Preferment,  and 
other  valuable  Confiderations,  he  bargained,  fold, 
aliened,  infeoffed  and  confirmed  to  the  faid  Daughter, 
the  Lands  in  Qucftion,  with  a  Claufe  of  Warranty, 
and  a  Covenant  for  farther  Aifurance;  and  that  the 
Indenture  was  made  for  the  Confideration  aforefaid, 
•and  no  other.  (No  Money  was  found  to  be  paid)  Et 
Ji  -fro  querente  fro  querent  :  Et  Ji  tton  for  the  Defendant. 
And  it  thb  Indenture  fhpuld  inure  as  a  Covenant  to 
ffand  feifed  ?  was  the  fole  Queftion.  It  was  argued  for 
the  Plaintiff,  That  it  fliould  operate  as  a  Covenant  to 
fiand  feifed ;  and  for  this  was  cited  Co.  Liu.  49.  the 
Intent  of  Parties  is  to  be  fulfilled  where  it  can  by  any 
Rules  of  Law  a  Roll  598.  There  are  feveral  Cafes  of 
this  Nature,  though  the  Words  be  improper.  8  Co.  94- 
a  Demife  and  Grant  amounts  to  a  Bargain  and  Salc^ 
1 1  Co.  24,  25.    A  Marriage-Covenant  to  fiand  *  feifed 

to 


Bargain  and 
Sale  without 
Money,  op- 
])erates  as  a 
Ck>veiiant  to 
f)and  feifed* 
S.  C.  I  V«nt% 
137.  138. 
I  Mod.  i;s, 
176. 

Cart.  137, 
138. 

Poll.  213. 
3  Ltv.  372* 
Vid«  poft, 
213.  M5. 
2Z6. 

Nclfoo't 
Lutw.  243^ 
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to  the  Ufe  of  his  Daughter,  inrolled,  allowed  to  ope- 
rate as  a  Bargain  and  Sale,  z  Roll.  789.  fl.  30.  *j  Co. 
40.  2  Roll.  785.  fl'  25.  And  as  to  Co.  Lift.  49.  a. 
where  it  is  held.  That  when  a  Wan-ant  of  Attorney  is 
in  the  Deed,  it  fhall  not  inure  by  way  of  Ufe  againfl 
the  Parties  manifcfl  Intent  to  have  it  inure  as  at  Coai- 
Vidc  s  Lev*  inon  Law ;  the  contrary  hath  been  adjudged  ;  and  as 
i^poft^MS.  ^^  ^^^f^^^  and  Pierces  Cafe,  'z  Roll.  789.* the  Deed  was 
void  in  the  very  Frame  of  it ;  and  in  the  Cafe  cited 
/////.  13  &  14  of  iliis  King,  in  tlii^i  Court,  the  Deed 
was  no  more  than  Articles  for  making  a  future  Deed  of 
Settlement :  And  in  0/borne  and  Juge's  Cafe^  2  Cro. 
417.  the  Reafon  the  Court  would  not  adjudge  it  to 
inure  by  way  of  Ufe  w'as,  becaufe  they  found  out 
another  way  to  make  it  good,  by  making  it  operate  as 
a  Confirmation,  the  Party  being  in  Poffeffion ;  and  fo 
the  Deed  good.  Lafllyy  They  i-elicd  upon  the  Cafe  of 
Tebb  againil  PofpkthwaiU,  %  Roll.  786,  787.  as  a  Cafe 
in  Point. 

On  the  other  Side  was  cited  Co*  Litt.  ut  fufra  49.  a. 

That  as  the  Party's  Intent  plainly  appearing  by  the 

Letter  of  Attorney  in  the  Deed  to  pafs  it  at  Common 

Law,  it  fhall   not  pafs  by  way  of  Ufe;  fo  here  the 

Warranty  in  the  Deed  fliews  the  Party's  Intent  was  to 

pafs  it  at  Common  Law  ;  for  otherwife  the  Warranty 

will  be  of  no  EfiTeft,  and  every  Conveyance  which  in 

its  felf  is  void,  fliall  not  be  made  good  by  converting 

it  into  a  Ufe  ;  for  this  will  introduce  the  iitmoft  Inccr-* 

va.*v  tainty  and   Barbarity.     3   Cro.  856.     Dyer  69,    302, 

3,1!  3  Cro.   394.      2  Roll.   786.    and  PitficU  and  Pierce's 

sRoU.Abr.      Cafe,   Fo/hr  and    Fo/lers  Cafe  before  cited;   and  as 

«^c^«5        *^  *^^^^  ^^^^  ^^    '^^^'^  ^"'-^  Popplethwaite  in%  Roll. 'j^O. 

«  Jo.  105. "       it  was  faid.  Judgment  was  j;ivcn  contrary  to  the  Opinion 

t  Show.  reported.    Hale  (Mnef  JuAicc,  and  Twyfden  held  clearly 

^^*  ^'  upon  the  firft  Argument,  That  this  Deed  might  operate 

by  way  of  Covenant  to   ftand  fcifed ;  and  with   the 

Confent  of  Rainsford  and  Moreton^  gave    Judgment  for 

the  Plaintiff:  Upon  which  the  Defendant  immediately 

brought  a  Writ  of  Error  in  the  Exchequer-Chamber, 

where  the  Judgment  was  affirmed  ;  fo   that  "it  is  now 

the  Judgment  of  all  the  Judges  of  England  ;  JVinnington 

for  the  Plaintifl*  in  B.  R.  and  Finqh  Attorney  General 

for  the  Defendant. 

CoUm€it 
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*  Coleman  and  others  againft  Bard  and  Nelms.    ,     ^  Pi  1 1 

TROYEK  inter  alia  de  Fightti  menfurts,  without  an  '^^^^^^^'^ 

AngUcej    or  fpccitying   what  Mcafures  :    Et  de  ^Q^'j^j^'j" 

I'iginti  duoienis  Anglice  ^ro/i,  hamaram  Anglice  Hooks ^  hamarum^ 

riot  faying  what  Hooks ;  moreover  ducdcnis  being  an  ?* j**^^V  . 

Adverb,  which  fignifics  twelve  Times,  'tis  here  infen-  ^^^  \^^^  * 

fible ;    but   Duodenis  Duodecim  is  Latin  for  a  Grofs,  i  Sid.  98. 

fcilicety  twelve  Times  twelve,  and  fo  \t  is  in  the  Di6li-  pY*^'^*'  "^* 

onary ;  and  for  thefe  Faiilts  Judgment  was  ftayed  upon  Latcli.  a?6. 

the  Motion  of  LevinZy  and  the  Plaintiff  for  expedition,  a  Roll.  Rep. 

and  to  commence  a  new  Aflion,  prayed  a  Nil  capiat  per  ?^*  .-  .^^ 

uiiam ;  which  accordingly  was  entered.  style  25, 

aa4.  »47-  358. 

1  Danv.  24.    &c.  ibid.  I  Lev.  301. 


Holbech  againft  Bennet. 

ERROR  of  a  Judgment   in   Replevin  in  Commvni  pi*cc*^<k 
I  Bancoy  wherein  Bemiet  was   plaintiff,  for  taking  Parcel  of  the 
his  Beaf^s    in   Filltugly' Field   in  FilHugly  i  and  Holbech  ^"f-  , 

avowed   for  that  the  Mayor  and  Commonalty,  and  3,^;  *  ***  * 
divers   other  particular  Pcrfons  by  Name  were  thereof  a  Keb.  750. 
feifed,  and  by  their  Indenture  dated  the  i  ith  of  March  J^9. 1^9* 
1647.  tejlatum  Jity   that  they   demifed   to   Bennett  for  vidc  Latdu 
twenty-one  Years  ;  and  by  Indenture  the  firft  of  May.  93. 
1 1  Regis  nunc  Tejiatum  ftt.  That  lie  affigued  to  Holhech,  J^J^^.  5^. 
and   that    l®.   O^obris    ijo.  Regis   Holbech  at  Fillinj^ly   i  jo.'m.  ' 
aforefaid,  demifed  to  Bennett,  rendering  Rent,  and  for  6  Mo<C  3» 
Rent  arrear  he  avowed  :  The  Plaintiff  Bennett,  in  Bar  "£.y.  ,35, 
faid.    That  Holbech   did   not  demife  the  faid  lirft  of  Doug.  114- 
O&ober  at   Fillingly   aforefaid,    tnodo  &  forma   front,   '35. 
upon  which  Iffue  and  Verdift  for  the  Plaintiff  guod  non  J^^"™'     *^, 
dimtfit  primo  Die    Oiiob.  apud  Fillingly  firSdo  &  forma 
probity  Ulc.  upon  which  Judgment  for  the  Plaintiff:  And 
now  it  was  affigned  for  Error,  That  this  was  an  imma- 
terial IlTue,  making  the  Day  and  Place  of  D-^mife. Parcel 
of  the  IITue ;  for  a  Demife  at  any  other  Time  and  Place 
had  fufBced  to  maintain  this  Avowry,  they  being  infcvtcd 
only  for  Conformity  in  ^  Pleading,  but  tha:  the  Pica       ';  P.  I^ 
fliould  have  been  general,  7wn  denrfit   mvdo  U'  forma 
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frouty  and  the  Time  and  Place  omitted  in  the  Tiavcrfcj, 
becaufe  they  arc  not  travcrfable ;  and  then  the 
Avowant  might  have  given  in  Evidence  a  Dcmife  at 
another  Time  and  Place,  which  had  been  fufficient  to 
maintain  his  Avowry  for  the  Rent;  of  which  Beneftt 
he  is  now  deprived  by  the  Plaintifl's  ill  Bar,  and  the 
Couit  cannot  know  for  whom  to  give  Judgment  ac- 
cording to  the  Right  of  the  Matter;  w^heicforc  thi'j 
Cafe  is  not  remedied  by  the  new  Statute,  (though^the 
contrary  was  urged  for  the  PiainiitV)  the  Statute  being 
only  to  cure  Faults  when  the  Right  of  the  Matter  is 
tried :  And  of  this  Opinion  was  the  Court  after  the 
Matter  had  been  twice  debated  :  But  then  the  Court 
fell  into  a  Doubt  what  they  fliould  do  in  this  Cafe,  for 
fer  Hale  Chief  Juftice,  The  Court  cannot  at  this  Day 
award  a  Repleader  upon  a  Writ  of  Error,  if  they  rc- 
ycrfc  the  Judgment,  as  was  ufed  anciently,  for  which 
he  cited  Trin.  8  £.  2.  Rot.  59.  Trtn.  14  ii.  3.  75.  2\i:i. 
27^.3.  Rot:  21.  HilL  -^^  E.  3.  Rot.  79.  where  this 
Court  awarded  a  Repleader  upon  a  Writ  of  Error  after 
reverfing  the  Judgment,  as  the  Court  of  Common 
Pleas  ought  to  have  done  before  Judgment:  But  he 
faid.  This  Courfe  had  been  difufed  for  above  thefe 
hundred  Years  and  could  not  be  praflifcd  now.  Upon 
which  it  was  moved  for  the  Avowant  to  rcverfe  the 
Judgment  and  fc*t  the  Matter  at  large  :  But  then  i/fl/g' 
Chief  Juflice  took  two  Exceptions  to  the  Avowry, 
Firjly  *Ti.s  faid  the  Mayor  and  Commonalty  and  the 
FeoflTees  were  feifcd,  which  muft  be  intended  a  joint 
Seifin  ;  whereas  a  Corporation  and  a  Perfon  natural 
cannot  be  feifed  jointly.  Secondly^  The  Alfignments 
arc  not  pleaded  poiuively,  but  by  a  x^JlaXum  exijUty  and 
then  if  they  icx'crfe  tiiis  Judgment,  perhaps  they  may 
give  Judgment  for  tiie  Plaintiff  upon  his  Declaration^ 
for  the  Faults  in  the  Avowry.  Adjournatur.  Saunders 
for  the  Plaintiff,  Levinz  for  the  Avowant. 
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TROVER;  and  upon  t^on  cuVy  Vcrdift  for  the 
Plaintiff;  and  it  was  moved  in  Arreft  of  Judg- 
ment, That  the  Acrlion  is  brought  before  the  Caufe  of 
Aftion  accrued ;  for  the  Converfion  is  laid  at  a  Day  in 

Eajfer 
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EaJIcv  Term,  and  the  Declaration  is  generally  as  of  s.  c.  iVent. 
Eajler  Term,  and  not  at  a  Day  certain  (as  by  memarand'  ^^^J^  ^^^ 
quod  taliy  &c.  it  may  be)  and  then  this  muft  relate  to  the   141, 17^.* 
firft  Day  of  the  Term :  But  fer  Cnr\  'Tis  well  enough 
if  the  Bail  was  filed  after  the  Caufe  of  Aflion  accrued, 
for  here  no  A6lion  can  be  depending,  nor  Declaration 
delivered,  until  the  Defendant  be  in  Cujiodia  Marefcalliy 
and  that  is  never  till  Bail  filed,  which  Filing  is  at  a  Day 
certain  :  Upon   which  it  was  referred  to  Livefajy  the 
Secondary,  to  examine  when  the  Bail  was  filed.     Saun'^ 
ders  for  the  Defendant- 


Sackeveral  againft  Frogaf. 

DEBT  for  Rent  by  the  Heir,  upon  a  Leafe  from  his  Anceftor 
Anccftor,  rendering  Rent  to  him,  his  Executors  Jl*("'  ^°* 
and  Affigns,  during  the  Term  ;  and  upon  Demurrer  the  toh^mand* 
Queftion  was.  If  the  Heir  may  maintain  an  Adion  of  his  Executors, 
Debt  upon  this  Leafe  ?  It  was  argued  for  the  Defen-  brfn/^Dcbt**'' 
dant.  That  the  A«Slion  lay  not  for  the  Heir,  being  not   f^r  thii  Rent, 
mentioned  in  the  Rcfervation,  and  that  by  the  Death  of  s.  C.9  Saund. 
the  Lellbr,  the  Rent  determined ;  for  which  they  cited  ^^v^nt.  u9 
Owen  9.  Richmon  againft  Butler y  Latch  4a,  255,  264.   161. 
Sury  againft  Cole*    But  on  the  other  Side  for  the  Plain-  Raym-  «i3* 
tiff  were  cited,  Pafch.  22  Jac.  Rot.  62.  Sury  againft  8i9f«33!^' 
Cole,  &  HilL  20.  Jdc.  Rot.  177.  ft/ry  againft  Brown,  839! 
and  both  adjudged  that  the  Rent  continues  ;  contrary  VideOw.  o. 
to  what  opinion  is  reported  by  Rolle  and  Latch  in  thofe  ^^.   *  ^  ^" 
very  Cafes.     Hale  Chief  Juftice,  The  Rent  being  re-  Cro!  EI.  «ir. 
ferved  to  him,  his  Executors  and  Afligns,  the  Rent  muft  h^^J^^l^ 
continue  after  the  Death  of  the  Leffot,  and  go  to  his  2!uv7ii9^ 
Heir,  upon  his  apparent  Intent  to  have  the  Rent  con- 
tinue after  his  own  Death,  for  otherwife  it  cannot  go 
to   his  Executors,  and  this  without  the  Words  during 
the  Term,  otherwife  where  the  Refervation  is  to  '^  him,      •  P.  14 
or  to  him  and  his  Afligns.    Afterwards  at  another  Day 
the  Cafe  having  been  twice  argued  by  Jones  and  Hunt 
for  the  PlaintiC  and  by  Bigland  and  JFinnir^ton  for  the    . 
Defendant,  Judgment  was  given  for  the  PlamtifiF. 
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The  King  agaiaft  New-College  in  Oxford. 
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MaM^aumt  iici     A   Maudamus  was  granted  to  reftore  a  Fellow    of 
m^tkY^^   £\    the  College,    and  upon  the  Return  the  Court 
lejjc,  where  "     ^^^^^  confider,    whether  or  no  the  Writ  lay,    and 
the  Founder      after  Hillary  23,  £^  24.  upon  the  Return,  the  Cafe  was 
kaih  appoint-   argued  by  Jones  for  the  Plaintiff,  and  Coleman  for  the 
and  nV  othen   Defendant ;  the  Return  fet  forth  their  Foundation,  by 
which  they  are  obliged  to  ftudy  fo  many  Years,  and 
then   take  Ordei-s,  and  that  the  Mafter  and  Scholars 
for  enormous  Crimes,  fcandalous  and  dangerous  to  the 
College,  may  expel  any  Fellow,  and  that  the  Bifhop 
of  Winchejler  fhall  be  Vifitor,  and  in  Cafe  of  Difference, 
that  all  Appeals  (hall  be  to  him  and  no  other;  and  that 
this  Fellow  having  committed  an  Offence  enormous, 
fcandalous  and  dangerous  to  the  College,  and  being 
fummoncd  and  convi^ed  thereof  by  the  Mafter,  and 
expelled  according  to  the  Statutes  of  the  College,  ap- 
pealed to  the  Bifhop  of  Winchejlevy  who  afiSrmed  the 
firft  Sentence.      Jones  took  thefe  Exceptions  to  the 
Return.    Firfly  'Tis  not  returned  what  the  Offence  was, 
fo  as  the  Court  may  judge  whether  it  deferved  Expul- 
fion,  Co.  5.  Speed's  Cafe,  and  they  arc  not  impowered 
to  expel   for  any   Caufe,  but  for  Offences  fcandalous 
and  dangerous  to  the  College,  of  which  this  Court  is 
Judge ;  as  was  adjudged  in  this  Court,  1655.  '"^^'"  Box 
and  Tf^^ooUeJlon.     Secondly^  They  have  no  Power  to  ex- 
pel but  for  enormous  Crimes  ;  and  this  Return  i?.  That 
he   was  convict   de  Criminibus  eormibusy  for  enormibtis 
without  a  Dafli,  and  omitting  the  Letter  «,  and  eormibus 
without  the  «,  fignifies  nothing:  And  as  to  the  Matter 
he  argued  tb.e  Maudamus  well  lay  in  this  Cafe,  and  cited 
T  F  Co.  68.  this  Court  hath  Power  to  give  Remedy  by 
this  VVrit,  where  there   is  no  other  Remedy  for  the 
Thing  itfelf  by  Aflife  or  Aftion ;  and  here  there  is  no 
other  Remedy  for  the  Thing  itfelf,  nothing  but  an 
Aflion  upon   the  Cafe  for  Damages  :  The  Head  of  a 
College  may  have  an  Affize,  a  Fellow  cannot,  unlefs 
the  other  Fellows  will  join  with   him ;  now  here  the 
FelloVfS  are  thofe  who  have  injured  and  expelled  him, 

and 
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ahd  therefore  will  not  join  wth  him  for  Relief.  *  And  *  P«  1$ 
a  College  is  not  a  Spiritual  Corporation,  and  fo  no 
Remedy  that  way  by  Appeal  to  the  Ordinary,  and  al- 
though the  Founder  has  given  an  Appeal  to  the  Bifhop 
of  Winchejlery  and  to  no  other,  this  muft  not  ouft  the 
Party  injured  of  his  Appeal  to  the  King's  Courts  fpr 
Juftice,  Ltit.  Se^*  %\%>  A  Cuftom  that  if  Goods  be 
diftrained,  they  fliall  not  be  replevied,  is  void :  The 
fame  of  a  Grant :  And  fo  if  a  Man  by  his  Will  appoint, 
That  all  Differences  between  Executors  and  Legatees, 
(hall  be  referred  to,  and  determined  by  J.  S.  and  no 
other  Perfon  whatfoever;  yet  this  will  not  ouft  the 
Parties  of  their  Right  to  fuc  in  the  King's  Court ;  as 
for  Precedents  they  cited  Dr.  Widdrington'^  Cafe,  and 
Dr.  Patrick*^  Cafe  in  this  Court,  which  fee  before. 
Coleman  contra^  Suppofe  the  Return  bad  upon  the  Ex- 
ceptions taken  to  it,  yet  if  it  appear  to  the  Court  that 
tiie  Writ  lies  not,  the  PUintifif  cannot  have  Reftitution ; 
and  if  it  appears  that  the  Sentence  of  the  Vifitor  is 
Concliifive  for  the  Foundation.  The  Founder  may 
impofe  what  Terms  or  Conditions  he  will  upon  a  Crea- 
ture of  his  own  making;  and  if  they  will  accept  the 
Thing,  they  muft  accept  it  upon  thofe  Conditions 
which  he  impofed  and  obliged  it  with  at  its  Creation  ; 
fo  it  differs  from  the  Cafes  put  of  a  Replevin,  &c.  for 
there  was  a  Law  in  being  dire6ling  what  fhould  be 

done  in  thofe  Cafes  before  the  Grant,  Will,  &c. 

2.  This  is  a  private  Society,  that  has  no  Influence  upoa 
the  public  Government  of  the  Realm  :  Baggers  Cafe  he 
faid  was  the  firft  Precedent  of  a  Mandamus  of  this 
Kind  i  and.  the  Inftances  there  given  are  all  of  them 
touching  OfiBces  that  concern  the  Public  ;  and  the 
M,wdamus*s  mentioned  in  Ryly^s  Placita  Parliamentarian 
are  no  more  than  Letters  commendatory  ;  and  it  does 
n6t  appear  by  Bagge's  Cafe,  that  2L'Ma7idamus  was  ever 
granted  for  reftitution  to  piivate  Eftatcs ;  if  fo,  it  may 
as  well  be  granted  to  reftore  a  Man  to  his  Land  or  In- 
heritance. 3.  Colleges  are  Foundations  of  Bounty 
and  Charity,  and  every  Man  may  difpofe  hb  Bounty 
or  Charity  as  he  pleafcs. 

Hale  and  Twyjden^  Colleges  are  not  Spiritual  Foun- 
dations, but  private  Societies  like  Inns  of  Court :  Here, 
per  Hale,  the  Bifhop  is  appointed  Vifitor  and  no  other. 
He  hath  giyen  Sentence  in  this  Matter ;  What  has  this* 
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Cou)  t  to  do  with  it  ?  This  will  cure  all  the  Faults  in 
the  Return.  The  Spiritual  Court  deprives  a  Man  by 
Sentence  in  a  Cafe  whereof  they  have  Jurifdidion  ; 
*  P-  16  the  Caufc  of  this  cannot  h%  queftioned  by  *  Afiife  or 
otherwife  in  any  temporal  Court,  fp  long  as  the  Sen*- 
tence  remains  in  Force,  but  the  Temporal  Courts  are 
bound  by  it :  An  Officer  in  any  Temporal  Court  fubor- 
dinate  to  this  Court,  is  by  Trial  and  Judgment  there 
deprived  of  his  Office ;  thb  Court  cannot  relieve  him, 
'  by  Mandamus  fo  long  as  that  judgment  remains  in 
Force.  This  College  is  a  Creature  made  by  the 
Founder,  and  therefore  it  would  be  very  hard  to  allow 
rf  Appeals  farther  than  he  has  appointed  them.  A 
Mandamus  lies  to  the  College,  but  upon  the  Return  the 
Court  is  to  judge  whether  they  have  Power  to  meddle 
in  the  Cafe  or  not ;  and  now  upon  this  Return  it  ap- 
pears that  we  have  no  Power  :  To  all  which  Twyfden 
and  Moreton  feemed  to  agree,  Rainsford  being  filent. 
But  the  Opinion  of  the  Court  appearing  ut  ante,  Jtmes 
defired  no  farther  Arguments,  though  aiked  that 
Queilion  by  the  Court. 


Calverly  agalnft  P/ummer. 


♦  Hn  Vncl  not 
rhargeable 
for  provilion 
for  his  Wife 
fak«n  ivithout 
his  Confent. 
Vifle  1  Mtvl,  • 
9,  124.  i«6, 
141.  I42> 
1  Vent.  I, 

A -2. 

1  Sid.  435. 
«  Keb.  554* 
Litt.  Rep. 

307- 

1  Roll.  35^ 
1  Salk.  116, 
lib,  119. 
Woman 
comes  to  pro- 
fecute  her 
Kufband  for 
marrying 
another,  he 
airefU  and 


JSSUMPSIT  againft  the  Defends nt  for  Diet  and 
Lodging  for  his  Wife ;  and  upon  Non  Ajfum-p^t 
at  a  Trial  bpfore  Hale^  in  Middlefexy  the  Cafe  was  :  The 
Hulband  left  his  Wife  in  the  Country,  and  came  and 
lived  in  London  twenty  Years,  and  here  married  ano- 
ther, for  which  he  was  indified,  and  his  Wife  came  to 
London  to  profecute;  upon  that  he  caufed  her  to  be 
arreted,  and  fl>e  was  committed  to  the  Plaintiff  the 
Gaoler  ;  who  now  fued  the  Hufband  for  her  Diet  and 
Lodging  during  the  Time  fhe  was  in  Prifon.  Hale 
Chief  Juftice,  The  Hufband  is  not  chargeable  without 
fome  Evidence  of  his  Aflent ;  as  that  he  vitited  his  Wife 
in  Prifon,  or  by  any  other  Aft  approved  of  this  Pro- 
vifion  by  the  Gaoler.  But  here  the  contrary  appears^ 
for  (he  came  to  profecute  him,  and  he  was  conviftcd, 
and  had  his  Clergy  upon  her  Profecution;  if  the  Huf- 
band would  not  allow  her  Neceffaries,  fhe  ought  to 
have  complained  in  due  Courfc  of  Law  for  her  Main- 
tenance ; 
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tenancc :  Upon  which  the  PlaintifiF  feeing  the  Opimon  hnprifoiu  her, 

of  the  Court,  was  nonfuit.  ^Jjl  ^^^j 

ktr  Maintenaacft  thert- 


*  Freake  againft  Qarke.  «  p.  jij 

j^SS&Mpi^IT,  and  declares  that  he  was  a  Bliliff,  APromifct« 
and  had  taken  one  y.  S.  in  Execution,  by  Virtue  of  ^*J*^*  *^ 
a  Warrant  upon  a  Ca.  Sa.  and  that  the   Defendant  in  JJomVirlS? 
Conlideratlon  the  PlaintifiF  would  permit  J.  S.  to  re-  capei,  it  he 
main  at  the  Houfc  of  J.  2>-  in  Hammerfmith,  till  Friday  wouldfuffct 
next  following,  that  he  would  fave  him  harmlefs  from  ?^*  ^a.  S.  to 
all  Rcfcous  and  Efcapes,  and  that  he  permitted  him  to  ftay  three 
abide  th^re  till  Thurjday  Evening,  when  he  was  refcued,  2*^*.**  *^ 
and  the  Plaintiff  compelled  thereupon  to  pay  the  Debt :  8.^c.\'  Dan?. 
After  Vcrdia  for  the  Plaintiff  upon  ivwi  AjfumfAty  45.  ' 
'twas  moved  in  Anrcft  of  Judgment  by  Levinz,  That  pi-aa* ^ 
this  Confideration  was  unlawml,  being  for  Eafe  and  gnUc! 
favour  to  one  in  Execution,  that  ought  to  be  in  falva  x  Roll.  Rep* 
b^  argta  Cuftodia,  %  Bulft.   21 S'  where  a  Promife   in  ^.'M'  Ji^, 
Confideration  the  other  would  fuffer  an  Efcape,  is  void,  ^^  M^s 
and  this  here  b  to  give  him  Means  and  opportunity  to  iM. 
efcape ;  hereupon  the  Court  at  firft   flayed  the  Judg- 
ment :  But  after  on  the  laft  Day  of  the  Term,  Judg- 
ment was  given  for  the  Plaintiff,  Hale  faying/  He  ex- 
pelled he  fhould  have  been  attended  with  Precedents : 
£ut  I  apprehended  upon  the  firft  Motion  he  faid  only. 
He  would  confider  the  Matter  bimfelf ;  but  being  the 
laft  Day  of  the  Term,  and  a  long  Vacation  to  follow, 
he  faid.  He  would  not  delay  the  Judgment  longer,  but 
kid  us  bring  our  Writ  of  Error  if  we  thought  fit. 


Part  IL  C  Tcm« 


(     i8    )  • 


Term.  Sana.  Mich. 


ANNO 


13  Car.  II.  in  Banco  Regis. 


A  Maniitwins 

for  a  Sexton, 

Steward  of  a 

Court-Baron, 

«c. 

I  Vent. 

153. 

I  Keb.  286. 

%  Keb.  loa. 


143. 


Ante  15« 
I  Keb.  5. 

54f* 

%  Keb.  188. 


The  Kiog  againft  Churchwardens  of  Kingfcker^. 

A    Mandamus  was  mewed  for,   the  laft  Day  of  the 
Term  by  George  Stroudy  to  rcftorc  the  Sexton  of 
the  Parifh,  and  Day  was  given  till  the  firft  Day  of  thb 
Term  to  fhew  Caufc  to  the  contrary.     And  notr  'twas 
moved  by  LevinZy  That  this  Office  did  not  concern  the 
Public,  and  this  Court  therefore  cannot  take  Notice  oF 
it,  as  tliey  might  of  a  Conftable,  who  is  an  Officer 
concerned  in  the  Peace,  or  of  a  Church-warden,  who 
has  the  ordering  of  the  Goods  of  the  Church,  or  of. 
the  Parifli  Clerks,  who  are  to  keep  the  Ornaments  of 
the  Church,  and  to  regifter  the  Baptifms  and  Funerals : 
But  the  Sexton  is  only  to  ring  the  Bells  and  dig  the 
Graves,  and  is  only  an  Officer  at  Will,  as  the  Cowherd 
or   Swineherd  of  a    Village;    and  Trin.  1655.  'twas 
doubted  if  it  lay  for  a  School mafler,  becaufe  private, 
and  not  concerning  the  Public  ;  for  then  'twas  held. 
That  a  Mandamus  lay  only  for  Officers  which  concern 
the  Public*  as  for  a  Steward  of  a  Leet,  not  for  the 
Steward  of  a  Court-Baron.     But  Hale  Chief  Juflice 
faid.  That  it  lay  for  the  Steward  of  a  Court-Baron, 
if  he  be  not  at  Will  only,  becaufe  he  is  an  Officer  of 
Juflice ;  and  now  a  Certificate  being  brought  from  the 
Miniflcr  of  the  Parifh,  and  divers  of  the  Parifh ioncrs, 
that  the  Sexton  \ras  an  Officer  f<}r  I^ife,  and  received 

Two-pence 
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Two-pence  a  Houfe  yearly  as  Wages,  the  Mandamus 

was  granted;  and  the  lame  Teim  ♦'twas'  granted   for    «  p^  jq 

another  Sexton  of  a  Parilh  without  fuch  Ceititicate.  *        . 

Notey  Thefe  Cafes  were  before  the  Refolution  in  Aate.X4*i5* 
New-College  Cafe  before  reported,  lut  refolved  after; 
although  in  A«tt/-Co//<f^f  Cafe  the  Writ   was   granted 
before,  to   be  coniidered  of  upon  the  Return,  winch  . 
was  after  thefe  Cafes* 


Barnes    againfl  Gladman  in  the   Pettjr  Bag  in 
Cbanceiy, 

DEBT  upon  ai  Obligation,  conditioned  to  perform  Replication 
Covenants  in  an  Indenture  of  Apprenti'^efhip :  p^tit  judteimm 
Defendant  pleads  Performance.     The  Plaintiff  leplies  ^J^^'^^'j^^ 
and  aifigns  a  Breach  &  hoc,  ^c  tinde  fetit  judicium  £^  hitum^^ol' 
damna  fua  Jlbi  ad/udicari.     Defendant  demurs,    ^iia  vUe  i  Lev. 
minus  rite  conclti^t ;  for  he  ought  to  have  faid,  Fetit  J*^  ^^^ 
judicium  ^  dehitum,  &  damna  fua  Jibi  adjudicari ;  and   x  Saimd.  98.    4 
fo  are  all  the  Precedents  iu  Co.  &  Rajl.  Entries,  except  99« 
two  m  Coke's  Entries,  and  thofe  were  aft-r  Verdifi;  4lnft.7i* 
but  this  being  here  fpecially  demurred  upon,  'twas 
much  infifted  to  be  ill  for  this  Caufe.     But  by  Bridgman 
Lord  Keeper,  although  it  be  Form,  yet  *tis  but  unne- 
ceffary  Form,  for  by  the  praying  of  Judgment  all  is     ^ 
included  ;  becaufe  when  the  Court  gives  Judgment,  of 
Confequence  they  give  Judgment  for  the  Debt  and 
Damages. 

Jones  againft  Greene. 


The  Sheriff  makc^ 
a  Warrant 
before  the 


TT^RESPASS  for   Battery  and  Imprifonment :    Th 
-^    Defendant  juftifies  by  a  Writ  out  of  the  King*s 
Bench  dire£led  to  the  Sheriff,  and  a  Wan-ant  thereupon  wxit%ome» 
made  to  him.    The  Plaintiff  demurs  fpecially,  becaufe  to  hlsKaadf, 
it  is  not  pleaded.  That  the  Writ  was  delivered  to  the  g/^^  a^aund* 
Sheriff  according  to  the  Common  Form.     To  which  it  298,* s^' 
was  anf wered.  That  it  was  not  neceffary  to  be  fo  pleaded ;  *  •^  g^^* 
for  if  in  Truth  a  Writ  be  fucd  out,  and  he  made  a  \?idc  jaSic. 
Warrant  before  the  Writ  come  to  hb  Handsj  'tis  w<}ll,  pae.  & 

Ci  and  3£ev.5^ 

59,  9$* 
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♦P-20 

Vide  Hob. 

Hard  38. 
Palm.  087. 

9  Co.  53.  iio» 
2  Browml.255» 
Lit.  i;z,  252* 


ahd  the  Precedents  are  both  Ways,  as  *  Dr.  Bonhatfis 
Cafe,  8  Co,  Rep.  and  other  Cafes ;  and  of  this  Opinioa 
was  Hahy  and  the  whole  Court,  and  gave  Judgment 
for  the  Defendant.  Levinz  Counfcl  for  the  Defen- 
dant. 


256,  260,  264.    Cro.  car.    5i  6. 
2B  uilt  94.    1  Sid.  336. 


Cro.  Jac.    133,    221.    Moor*    464. 


Trcfpafs  for 
taking  Goods 
from  him,  and 
does  not  fiiy 
tvhofe. 
2  Keb.  813. 
Vide  Nclf. 
Lutw.  485. 
1  Sid.  184. 
187. 

Yclv.  36. 
Poft,  156. 
a  Show.  395. 
^tra.  1023. 
Black.  Rep. 
980. 

I   Term.  Rep. 
480* 

liaron  and 
Feme  can't 
join  for  taking 
the   Baron's 
Goods  from 
the  Wife. 


Daivjucll  and  his  Wife  againft  Marjball. 

TRESPASS  for  Battery  of  his  Wife,  ahd  for  taking 
from  her  an  Apron  and  a  Pinner.  After  verdid 
for  the  Plaintiff,  'twas  moved  in  Arreft  of  Judgment; 
iRi  That  it  is  ndt  alledged  in  whom  was  the  Property 
of  the  Apron  and  Pinner,  and  it  can't  be  in  the  Wife^ 
it  may  be  in  a  Stranger,  and  then  neither  the  Hulband 
nor  the  Wife  has  a  Caufe  of  A6lion  as  to  them.  2  Cro. 
46.  Burfer  againft  Martin.  Trrfpafs  qttare  equam  cefit 
a  ffrfona,  held  ill.  ad*  If  they  were  the  Goods  of  the 
Hulband,  the  Wife  ought  not  join  with  the  Hufband  for 
them,  buttheHufband  alone  fliall  have  the  Aflion.  In  the 
1 6  th  of  this  Reign  'twas  fo  adjudged  between  Stanton  and 
his  Wife,  ^c.  againft  Hobard:  They  brought  Trefpafs  for 
beating  the  Wife,  and  tearing  a  Coat  upon  the  Body 
of  the  Wife  ;  and  fo  held  the  Court  now,  and  ftaycd 
the  Judgment.     Levinz  for  the  Defendant. 


Ddvifon  againft  He/lop. 


fiailifr  pro- 
mifes  hia 
Mailer's  Cre- 
ditor to  pay 
him  out  of 
the  Rent,  if 
he  Will  forbear 
a  Month. 
S.  C.  Raym« 
III,  V^ 
a  Keb.  813. 
1  Danv.  zu 
11.53*  32* 
Vide- ante  3. 
1  Vent.  121. 
152,  iy4« 


ASSUMPSIT,  That  whereas  Fenwicke  was  ihdebted 
to  the  Plaintiff  for  Arrears  of  an  Annuity  of  117/. 
and  appointed  the  Defendant,  then  his  Receiver,  to 
pay  it  out  of  the  Rents  due  at  Mdrtlemas  next  enfuing  ; 
and  that  the  Plaintiff  and  Defendant  accounted,  and 
thereupon  it  appeared.  That  117/.  was  due  to  him; 
The  Defendant  promifed,  That  if  the  Plaintiff  would 
forbearj  he  would  pay  it  within  a  Month  after.  For 
the  Plaintiff  'twas  moved  in  Arreft  of  Judgment,  That 
it  does  not  appear  that  the  Defendant  received  any  Rent 
at  Michaelmas,  and  the  Appointment  was  to  pay  it  only 

out 
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out  of  the  Rents  due  at  Martlemas  ;  but  to  this  !t\va^   '  ^d^*  ^i?^' 
anfwercd,  That  it  fliould  be  fo   intended 'now,    the   '      * 
Defendant  having  promifed  to  pay  it  upon  Forbearance; 
and  fo  held  the  Court,  and  gave  Judgment   for  the 
Plaintiff.     ?VeJlon*  of  Counfel  for    the    Defendant,      *  P.  Ji 
Z<fv/«-2r  for  the  plaintiff.  '  ■     ■■  ■  •  ... 

Willijams  againfl  Fry. 

T7JECTMENT,  and  upon  »o«  cw/'  and  Special  Ver-  DcvifcinTail 
^  dia,  the  Cafe  was  this.  The  Earl  oi  Newport  being  ^/l^^^'»% 
feifed,  and  having   three  Soi^s  now  living,  and   two   not  a  Condi- 
Paughters,  one  of  which  Daughters  had  Iffue  the  Wife  t»on»  ^"t  » 
of  the  Defendant,  deyifed  the  Meffuage  in  Queftioi),  ""^^^^^^j 
called  Newport'Houfiy    in  the   Parifh  of  §t.  Martins   ^^iV/rMoll«on 
IV'eJlmvtJlery  to  the  Wife  of  ;hc  Deifendant  in  Tail ;   v.  Fitz  Ger- 
Provided,  That  if  Ihe  married  without  theConfentof  Rell  2! 
the  Earl  of  Manchejlery  and  qthers,  or  died  without   s.  c.  3  K«b. 
Iffue,  then  to  the  Leffor  of  the  Plaintiff,  being  then    '9- 
and  ftill  an  Infant.    She  not  having  Notice  of  the  Con-   23>"'  *^^ 
dition,  and  being  of    the  Age  of   Fourteen,  married    1  Mod.  8^ 
without    the  Confent  of  the  Earl  of  Manchejler,  ^c,   ^°°* 
to   the  Defendant  Fry:  He   entere^,   and  the  Leffor  ioanv.^^ 
brought  an  Eje6iment,  and  the   Cafe  was  argued  this  Vide  10  Co. 
and  Hilary  Term  following  by  Jpnes  and  Finch  Attorney  J'*        .  ^ 
General,    for  the  Plaintiff,    and   by   Winningtan  and   1381. 
TVor/A  Solicitor  Qeneral,  for  the  Defendant,  and  thre^.  1  vent.  toj. 
Points  were  argued  by  the  Coun(cl.  '  ift.  If  this  was  a  ^^?^'  ^^' 
Condition,  or  a  conditional  Limitation;  thp  Plaintiff  iLcon, «83. 
is  not  Heir,  and  fo  hath  no  Right  to  enter ;  otherwifc  Vide  %  Saik. 
if  it  be  a  conditional  Limitation.     2d.  Be  it  the  one  ,  vcnUx  a 
or  the  other,  if  Notice  thereof  ought   to   have  been  aojj.    ' 
given  to   the  Devifce  before  the  Eftate  fhall  be  detcr- 
ipi^ied  ?     3d.  If  Notice  were  neceffary,  whether  the 
Infancy  of  both  Parties,  (for  the  Leffor  as  well  as  the 
Devifee,  Wife  of   the  Defendantj  were  both  Infants) 
will  alter  the  Cafe  ?  And  afterwards  in  Eajler  Term 
following,  all  the  Judges  concui'red  in  Opinion,  and 
gave   Judgment   for  the  Defendant,     i  ft.  That  in  this 
Cafe  the '  Provifo  does  pot  make  a  Condition,  but  a 
conditional  Limitation,    (although  Prcwi/b,    and   the 
Words  ^  Jiht  cxptefs  Words  of  Condition)  contrary  An  Infaat 
to  what  is  held  10  Co.  Rep.  40.  h.  and  that  in  refpeft  of  Porchafor 
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without  No- 
tice. 
Poft,  10^ 

^*-       « 

2  Lev.  48. 

1  Mod.  86, 

Cro.£liz.2'vi. 
CrOiCar.  150- 

527.  59a- 
d  iiu.it.  a73« 
JL^t.  9. 
Bridg.  TSS. 
Go  lb.  134- 

3  Leon.  114* 
Vaugh.  i*"!. 
Cart.  93.  2«6. 
X  Mod.  16. 


Two  PerTont 
equally  con- 
cernfi,  nei- 
ther to  give 
Kotice  to 
the  other, 
otherwife  if 
one  be  more 
priVy,  or  raorc 
concernei. 
VPeiSallr. 
ai4* 
a5allc.4Sr# 

4n»  476. 


the  Remainder,  which  is  here  limited  oter  not  to  thi 
Heir,  but  to  a  Stranger  ;  tor  it  can  t  be  a  reafonable 
Conftru5*ion  of  the  lnt<.Dt  of  the  Dcvifc  r.  That  if 
there  be  a  Bnach  by  the  Wife  of  the  iJefendant,  it 
ftiall  forf^'it  the  Efrate  of  the  Leflor  in  R  mainder,  *  but 
rn.y  that  it  fhall  work  a  Deteiminaii- n  ot  her  own 
Eftate,  fsncl  for  this  were  cited  i  koL  4  •  •  3  Co.  kf'ciuck 
and  y'amond'^  Cafe  cited  in  Bor^fons  Cafo,  ^tia.  26.  b. 

2  Cro.  16.  Hit'L  1649^  JS.  R.  Rot   7^8.  .SAundf  j's  Cafe, 

3  Crc.  753.  Dyer  317.  Stcoridlyy  That  the  infancy  in 
t:Ms  Cafe  is  not  material,  for  the  Infant  takes  by  l^ur- 
chafo,  and  is  not  to  have  /gc ;  and  tiiis  is  a  conuitiv^nal 
Limitation  expief»,  and  Iniants  are  not  privileged 
aga'.ni^  Conditions  in  Deed.  C  .  J  itt.  233.  iiowd.  57, 
35.  Cro.  Coftditoft  1 14.  Thirdly y  ^io  iMotice  of  the 
Condition  was  neceifaiy,  and  therefore  want  of  Notice 
Will  not  excufe  :n  this  Cafe,  as  it  did  in  Corbet's  Cafe^ 

4  Co.  2.  becaufc  the  Devifc  here  is  to  a  Sti  anger,  and 
not  to  ,the  Heir,  and  the  DeTifee  might  aS  well  take 
Notice  of  the  Condition,  as  of  the  Eftate  c*cvifed  to 
him,  otherwife  where  the  Devife  is  to  tlie  Heir  upon 
fuch  conditional  Limitation,  for  the  Heir  might  enter 
upon  his  general  Title  as  Heir,  without  Notice  cf  the 
Will  or  Condition  ;  her^  the  Defendant  had  no  Title 
but  by  the  Will,  and  yet  entered.  And  this  Difference 
was  talcen  and  agreed,  where  a  Devife  is  to  one  upon 
Condition,  and  another  is  concerned,  and  more  piJvy, 
he  that  is  moft  privy  fhall  give  Not'ice  to  the  othei ;  r»ut 
where  both  are  equally  privy,  and  equally  concerntd, 
as  the  Leffor  and  the  Defendant  in  this  Caf ,  neither 
of  them  is  obliged  to  give  Notice.  2  Cro.  'Motifeuk'% 
Cafe,  3  Leon.  <)^.  Dyer  354:  Pofh.  10.  3  Co.  'jl. 
WeJIby^s  Cafe,  i  Cro.  Jean  againft  Thortjlill,  21  Ed.  4. 
2-7,28.  I  Rol./^n(^.  Spinf^  and  Cafer's  ^  afe :  And 
Juc'gmcnt  was  given  for  the  PlaintiflF  by  the  whole 
Court. 


General 
Judgment 
again  :i  &a 
ixc^'f^or,  en- 
tered by  Mif- 
take  of  the 
Clerk, 


Chaprran  agaiihft  Gale. 

T\EBT  againft  an  Executor,  who  pWds  flene  Admt- 
^  hiftravit,  ai*d  Vcruh^l  and  Juogm«  nt  foi  the  Plain- 
tiff, which  was  entered  genci-ally,  an^I  thereupon  Error 
was  brought^  and 'ti^as  affigncd^  Ihat  the  Judgment 
V  .       .  .       ;     ..  (liould 
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ihould  have  been,  de  bonis  te/latoris  ft,  Wc     But  upon  ^«^nW. 
the  Affidavit  of4^/7  the  Attorney,  That  he  gave  his  Teftam.  109- 
Clerk  Inftru6lions  to  enter  it  up  according  to  the  Plea,  i  LcT.aS6. 
and   that  'twas  a  mere  Miftake  of  the  Clerk,  it  was  ^.j^f^^i^^J. 
amended  as  a  Mifprifion  of  the  Ckrk.  aoi. 

c.  «05.  F. 
Kaym.s9.398.   iVeat.  is«.  aMod.  st^ji;.  i  Sid.  70.  aSaund.a98.  3    ^od.    iiz. 
1  3alk.  49»  50,  51- 

*  Opy  againft  Peters.  *  P.  23 

ASSUMPIT  upon  two  Promifcs,  the  firft  of  which  Mutual  A§rcc- 

was  agreed  to  be  good,  but^  the  fecond  was  that  "„*^J'}j;^d 
upon  Colloquium  between  the  PlaintiO*  and  Defendant,  build  and  the 
about  the  building  of  a  Houfc,  'twas  agreed,  that  the  other  fhould 
Plaintiff  fhould  build  the  Defendant  a  Houfe  i  and  that  S7r'cs*that  he 
the  Defendant  ftiould  give  him  8/.  fro  opere  ^  lahore  offered  to 
fuo  in  building  it,    lind  tha^    in    Conlideration   the  build,  without 
Plaintiff  promifcd  to  perform  his  Part,  the  Defendant  othel-Vmdered 
promifed  to  perfoim  his  P^rt  and  that  the  Plaintiff  him. 
was  always   ready  ^  obtulit  to  perform  his  Part,  and  s.  c.«Saund. 
the  Defendant  had  not  paid.     After  Verdift  for  the  fvcnt.  117, 
Plaintiff  upon  Non  Affumffit,  and  intirc  Damages,  'tvas  «i4- 
moved  in  Arreft  of  Judgment,  That  the  Declaration  g^^^'^"' 
was  naught,  for  not  having  averred  the  Defendant  had  ^  Kcb.  44. 
hindered  him,  but  only  that  he  was  ready  Gf  obiulity  and 
though  here  are  mutual  Promifes,  yet  the  Promifes  arc 
only  to  perform  the  Agreement,  and  that  is  conditional 
in  its  felf,  for  in  Agreements  Execytoiy  fro  makes  a  /V»  makes  tht 
Condition  precedent,  8  Co.  Ughtread*s  Cafe,  and  this  Agreement 
is  not  like  a  Gro.  44.     Prance  againft  Tringery  the  bare  ^dfha?'' 
omiiEon  of  an  Averment ;  but  this  is  a  bad  Averment,  well  at  a  mu- 
by  which  it  appears,  that  he  hath  not  done  the  Thing,  ^  ^^^"ft!ii 
and  yet  it  doth  not  appear  that  the  Defendant  hindered  pay  g/^ and 
him,  and  the  mutual  Promifes  do  not  oblige  them  tp  the  other 
perform  the  Agreement,  other  than  according  to  the  ^"i^^'^f^^^ 
Agreement,  fctl.  that  the  Defendant  pay  8/.  to  the  other  *o  €0^42.^  ** 
if  he  built  the  Houfe:  And  to' this  Exception  Hale  a  Leon.  u8. 
ftrongly   inclined,  to  which  Rainsford  feemed  to  agree.  \  }j^^\  ^^ 
Twyfden  toils  viribus  contra,  and  that  the  mutual  Pro-  poph.  198.  * 
mifes  had  cured  all,  and  there  needs  no  Averment,  and  Godb.  8.  %iy. 
that  which  is  here  made  is  but  Surplufage ;  and  the  fvcnt!*!;;. 
Judgment  was  ftayed,    and  fo  continued  till   Trinity  17$. 
Term ;  and  then  being  moved  again  that  the  obtulit  after  Averment. 

Verdia  J,'J'»»^«^- 


I  ter.  $,  ao. 
«7.  70,  «;• 
164, 29},  298. 
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VerdhSl  fupplies  the  want  of  an  Averment,  that  lie  wai 
hindered,  l^caufe  if  he  had  not  been  hindered  by  the 
Defendant,  the  obtuUt  had  been  in  Tain,  and  the  Jury 
would  not  have  found  for  the  Plaintiff,  and  have  given 
him  bis  Damages ;  the  whole  Court  agreed  to  it,  and 
gave  Judgment  for  the  Plaintiff:  Hale  zni  *  Tzvyfden 
Aill  continuing  their  different  Opinions  as  to  the  other 
Matter.  PolUtcfen  for  the  Plaintiff,  Saunders  for  the 
Defendant. 


DutchyCoo!^ 
at  fFeflmmJIer, 
if  i|  can  hold 
Ploa  by  £>x- 
iifi  BiU  of 
JLanda  in  the 
County  Pa- 
latine. 
S.  C.  a  Keb* 
8a6. 


Conftitnting  a 
Chancrlkr, 
does  not 
conditute  a 
Court  of 
Equity. 
Vide  4 1  oil. 
199,  200. 
More  Rep. 


Frjher  againft  Paii€n. 

A  PROHIBITION  was  prayed  to  the  Dutcby 
Court,  becaufe  they  held  Plea  by  EngUfli  Bill 
between  Party  and  Party,  of  Lands  lying  in  the  County 
Palatine,  which  ought  only  to  be  in  theCourt  of  Chan* 
eery  of  the  County  Palatine,  and  not  here  in  the  Dutchy 
Court  at  Wejlminfter',  which  ought  to  hold  Plea  only 
of  Lands  Parcel  of  the  Dutchy,  lying  out  of  the 
County  Palatine;  for  which  was  cited  Owen  and  ffeft's 
Cafe,  Hob.  77.  On, the  other  Side  was  cited  ^Injl, 
21 1.  and  RoUe'^  Prohib.  314.  and  the  feveral  Patents  and 
Statutes  conftituting  the  Dutchy  were  examined  :  And 
Hale  Chief  Juftice  faid.  That  the  Conftituting  of  a 
Chancellor  docs  not  of  its  felf  conftitute  a  Court  of 
Equity ;  for  there  is  a  Chancellor  of  the  Garter,  and 
there  was  a  Chancellor  of  Augmentations,  and  yet 
neither  of  them  ever  held  any  Court  of  Equity  ;  and 
he  faid.  That  the  Statute  of  Edward  the  Fourth,  gave 
them  no  Court  of  Equity,  but  a  Court  of  Revenue, 
and  how  their  Court  of  Equity  came  to  be  held  does 
not  plainly  appear,  perhaps  it  began  in  the  Time  of 
H.  5.  before  the  Statute  of  E.  4.  But  he  and  Txvyfden 
agreeing  it  might  be  inconvenient  to  examine  their 
Power  after  fo  lopg  Continuance  and  PraSice,  as  by 
the  Precedents  now  produced,  it  appears  to  be  ufed 
without  farther  Examination ;  after  it  had  been  two  or 
three  Times  fpoke  to  in  this  Court,  and  partly  by  ad- 
niiffion  of  the  Parties,  a  Prohibition  was-  denied. 
Levinz  Counfel  for  the  Plaintiff  in  the  Prohibition,  and 
Wejlon  for  the  Defendant. 

Ridly 
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*  Ridly  againft  Igglesfield. 

CASE  forfuin|  in  the  Admiralty,  contrary  to  the 
Statutes  of  Richard  the  Second,  and  Henry  the 
Fourth,  and  declares.  That  the  PlaintiflF  libelled  there 
for  a  Ship  and  Goods,  fuppofing  them  to  be  taken  by 
Pirates  upon  the  High  Sea,  and  to  come  afterwards  to 
the  Defendant's  Hands  upon  the  High  Sea  i  whereas 
he  purchafed  them  upon  the  Land ;  and  upon  Non  culf. 
the  Cafe  coming  to  be  tried  before  HaU  Chief  Juftice 
at  Nt/i  friusy  appeared  to  be,  that  the  Goodsi  were 
contraband  Goods  going  to  \ht  Dutchy  in  the  Time  of 
the  late  War  between  the  En^UJh  and  them,  ahd  taken 
by  a  Scotch  Man  of  War  ;  and  at  the  Suit  of  the  now 
Defendant,  condemned  as  Prize  by  the  Admiralty  of 
Scotlandy  and  fold  to  one  Butcher  who  brought  them  to 
Land  and  fold  them  to  the  Plaintiff  in  JEnghmd :  Upon 
vhich  Male  doubting,  caufed  a  Juror  to  be  drawn,  and 
direded  a  Trial  at  Bar.  And  now  upon  the  Evidence 
before  Hairy  Twyjden  and  Rainsfordy  they  unanimoufly 
agreed.  That  this  Cafe  was  not  within  the  Statute,  for 
the  Original  Caufe  being  Piracy,  belongs  to  the 
Admiralty,  and  though  the  Goods  were  condemned  in 
the  Admiralty  of  ScoUandy  that  alters  not  the  Cafe  as 
to  the  Jurifdi6lion  of  the  Court,  but  that  it  was  plead- 
able yi  the  Admiralty  oi Etiglandy  as  a  Judgment ;  (and 
fo  'twas  done  in  this  Cafe,  and  the  Defendant  there 
difmiffed,  he  being  Plaintiff  in  the  Admiralty  here)  but 
neither  that  nor  the  Sale  at  Land  alters  the  Jurifdi^ion, 
the  original  Matter  being  Piracy,  all  which  comes  in 
Quellion  again,  the  Sale  at  Land  being  only  Matter 
confequential,  and  dependant  upon  the  Piracy.  And 
at  laft  by  Mediation  of  the  Court,  and  by  Confent  of 
Jonesy  Winnington  2ii\6  LevinZy  Counfel  for  the  Plaintiff, 
a  Juror  was  withdrawn,  and  the  Jury  paid  by  both 
Parties,  and  no  Cofts,'  and  no  farther  Profecution  to 
k^  in  the  Cafe. 
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Goods  tpkcn 
by  Pirates 
condemned  in 
Sc§tlanA^  ind 
being  brought 
into  Ettg/aud, 
aiM  a  Suit  for 
them  in  the 
Admiralty  af- 
ter the  Sale, 
thif  Sait  in 
the  Admiralty 
here  is  not 
irithin  the 
Statute  JL  «. 
or  if.  4. 
S.  C.  a  Saimd. 
259. 

I  Vent.  w. 
z  Kcb.  8rf. 
1  Danv.a69* 
8.  165, 12. 
Vide  Raym. 

4rs. 

X  Sid.  320. 

1  Rol.  Abr. 
530,  531. 
532. 

<»odh.  «6. 
March  iic». 
Hob.  78. 

2  Saund.  259* 
260. 

1  Vent.  3a, 
174. 

3  Mod.  194* 
Molloy  449^ 


Lucy 
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fLucy  againft  Levington. 


Gorenint 
Witkthe 
Vendee,  his 
Retrs  and 
Affigns,  and 
yet  the  Exe- 
cutor brings 
th«  AAion. 
S^C.  I  Vent. 
175.  176. 
sKeb.  831. 
%  Danv.  Sd. 
pi-  4-  2S5- 
p.  !• 

Vide  I  Roll. 
Abr.  520.  H. 
I  And.  55* 
Palm.  558. 
3  Lev.  189. 
ftSaund.  371. 
Ante  13. 
IMs  sz,  124. 


covenant 

itre,  and  all 
claiming  un- 
der him,  one 
daims  under 
him  by  A(X  of 
Parliament 
Ibbfequent  to 
the  Covenant. 


COVENANT  and  declares,  that  Levington  fold  to 
Luke  Lucy  the  Plaintiff's  Teftator,  certain  Lands, 
and  covenanted  with  him,  his  Heirs  and' Aifigns,  That 
he  fhould  enjoy  the  fame  again  A  him  andSirPrt^r 
Vanlore^  their  Heirs  and  Affigns,  and  all  claiming  under 
them  ;  and  aifigns  for  Breach,  1  hat  Croke  claiming 
under  Vanlorey  cjefled  him.  The  Defendant  pleaded. 
That  at  tlic  Time  of  the  Covenant  he  was  feifcd  of  an 
indcfealible  Title,  and  that  by  a  fubfequent  A<Sl  of 
Parliament,  reciting,  that  Sir  Peter  Vanlore  had  fettled 
this  Eftate  upon  the  Lady  Mary  Powell,  and  that  certain 
Perfons  had  unduly  procured  her  to  levy  a  Fine,  'twas 
enabled.  That  this  Fine  fliould  be  void,  and  that  all 
Perfons  might  enter  as  if  na  Fine  had  been  levied ;  and 
that  by  Force  of  this  Fine  £^  non  aliter,  the  Defendant 
was  fcifed,  and  fold  and  made  this  Covenant ;  and  that 
after  the  Aft  Croke  claiming  by  Title  derived  from  the 
Lady  Mary  Powell^  by  the  Settleipent  of  Fanlore,  by- 
Virtue  of  the  faid  A6t  of  Parliament,  entered  and 
oufted  him,  upon  which  the  Plaintiff  demurred :  And 
for  the  Defendant  'twas  argued.  Firjl,  That  the  Co- 
venant was  with  Lucyy  his  Heirs  and  Aifigns,  touching 
an  Eftate  of  Inheritance ;  therefore  the  A6lion  ought 
to  be  brought  by  the  Heir  or  Affignee,  whofe  Lofs  it 
is,  and  not  by  the  Executor.  To  which  'twas  anfwered 
and  refolved  by  the  Court,  That  the  Evifflton  bein^  to 
the  Tejlatory  he  cannot  have  an  Heir  or  Affignee  of  this 
Land ;  and  fo  the  Damages  belong  to  the  Executor, 
though  not  named  in  the  Covenant,  for  they  reprefent 
the  Perfon  of  the  Teftator.  2.  'Twas  argued.  That 
the  Title  on  the  Covenant  being  good  at  the  Time  of 
the  making,  and  the  Title  upon  which  the  Evidence 
depends,  created  by  fubfequent  Aft  of  Parliament; 
here  is  no  Breach,'  ^  Co.  Rep.  106,  107.  Dame 
Grejham's  Cafe.  To  which  'twas  anfwered  and  refolvtd 
by  Hale  and  Rainsford,  That  the  Aft  does  not  make  a 
new  Title,  but  removes  the  Obftruftion  that  kept  off" 
the  old  Title";  and  they  faid.  That  doubtlefs  Sir  FeUr 

'  Fanlare 
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Vanlore  was  named  in  the  Covenant,  for  the  Purpofe 
that  they  niight  be  fecilred  in  Cafe  this  Fine  thus  unduly 
obtained  flioufd  be  avoided!  But  Twyfden  being  of  a 
*  contrary  Opinion,  a  Writ  of  Error  was  brought  im- 
mediately. Scd  quid  inde  venit  nefcio*  Levinz  of  Counfel 
for  the  Defendant,  IVefion  for  the  Plaintiff. 
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Uthebury  and  others  againft  Cordon. 


CASE,  for  that  the  one;  Plaintiff  was  feifcd  of  a 
Water  Corn-mill,  and  the  others  of  another, 
within  the  fame  Manor,  which  they  have  repaired  ; 
and  that  TiAe  out  of  Mind,  &c.  all  Tenailts  of  the 
Manor,  of  which  the  Defendant  is  one,  moUcrunt  ^ 
molire  debent,  all  the  Grain  fpcnt  in  their  fioufes,  a^ 
thefe  two  Mills,  or  one  of  them,  and  that  the  Defen- 
dant, being  a  Tenant,  did  grind  Corn,  fpent  in  his 
Houfe,  at  another  Mill.  Upon  which  the  Defendant 
demurred:  i.  Becaufe  the  Plaintifife  Having  feveral 
Inteiefts  can't  join  in  the  Aftion^  But  by  Hak^  and 
the  whole  Court,  they  may  join,  for  the  Damage  is 
xntire  to  both  their  Mills,  by  the  grinding  at  this  ffrange 
Mill,  and  at  neithet  of  their  Mills  only.  But  then 
Hale  Chief  Juftice,  took  this  Exception  to  the  Decla- 
ration, That  it  is  not  well  laid  that  he  ought  to  grind 
at  thefe  two  Mills,  or  one  of  them  ;  for  it  may  be,  all 
ought  to  be  ground  at  one  of  the  Mills,  and  nothing 
at  the  other;  and  then  the  Plaintiffs  cannot  join;  but 
It  fhould  be.  That  whatever  Coin  is  not  ground  at  one 
Mill,  ought  to  be  ground  at  the  other.  And  Tzt/yfden 
took  another  Exception,  That  the  Prefcription 'ought 
to  be  for  grinding  all  the  Grain  which  is  ground  and 
fpent  in  their  Houfes  ;  for  Grain  may  be  fpent  there 
which  is  not  ground  at  all,  as  Grain  for  Horfes,  SVvine, 
Poultry,  Csfr.  Upon  which,  for  Expedition,  Saunders 
of  Counfel  for  the  Plaintiff,  prayed  a  Nil  capiat  fer 
hillam ;  bf  habuiu 

Moor.  88;.    8tyl.  4fti.    Hard.  6;. 


Two  join  in 
an  AAion  for 
not  grinding  *" 
at  their  feve- 
ral Mills. 
S.  C.  I  Vent. 
i6;. 

2  Saund.  iiSr 
2  l^eb.  6oi. 
803.838,856^ 
I  Danv.  5>  6* 
%  Danv.  A28. 
Vide  2  Vent. 
288,  291. 
1  Kol.  Abr. 
%h%9*  IS* 

1  Vent.  29^- 
I>y«  251*  370r 

2  Leon.  12. 

1  Bnlft.  16. 
Sty].  156. 
203.  298. 

2  8alk.  423. 
436,  440, 444- 
I  Salk.  10. 


Prefcription 
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in  their 

Houfes* 

nanght. 

2  Saund.  lyj. 

1  Lev.  IS' 

2  Danv.  42^ 
I  Rolk  Abr. . 
561. 

Hob.  189. 
I  Vent.  (68. 
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*  The  King  againft  Clapham. 


Kefcous  re- 
turned as  done 
to  the  Sheriff, 
or  his  Bailitf. 
Vide  I  Lev. 
218  6?  Poll. 
144. 


UPON  a  Return  of  Refcous,  the  Exception  wa? 
taken.  That  the  Refcous  Was  returned  to  be  made 
to  the  Bailiff;  vrh^reas  the  Warrant  and  the  Rcfcue 
being  made  to  the  pailiff  of  the  Sheriff,  s^nd  not  the 
Bailiff  of  a  Franchife,  the  Refcous  ftiouldliavc  been 
returned  as  done  to  the  Sheriff  himfelf,  and  not  to  his 
3ailiff ;  but  by  the  Court,  'tis  good  either  way. 


Gift  to  the 
life  of  ^.  in 
Tail,  and  if  he 
die  without 
I  Sue,  to  the 
Uft  that  B. 
ihall  have  a 
/Kent:   A. 
makes  a  Leife 
for  Years,  and 
after  fuft'ers  a 
Recovery,  the 
contingent 
Kent  is  barred, 
andihallnot 
-'harge  the 
Leafc. 

:^  €.  1  Mod. 
ro8,  ic9- 
7,  Keb.  274, 
'-487,  29Z. 


Hudfon  againft  Be7t/bn  and  Baron. 

ERROR  of  a  Judgment  given  in  the  County  Palatine 
of  LancaftfTy  before  JVylde  Juftice  there,  in  a 
Replevin,  wherein  the  Defendants  made  Conufance  as 
Bailiffs  to  Anne  Merely ;  for  that  Rowland  Merely  being 
fcifed  %'\  Jan.  1616.  enfeoffed  Davenforiy  and  others, 
to  the  Ufe  of  Iiimfclf,  and  the  Heirs  males  of  his  Body> 
Remainder  in  Tail  to  divers  others.  Remainder  to  his 
own  right  Heirs.  Provided,  That  if  Rowland  and 
Edward  his  Son,  and  the  Lady  Elizabeth  Morely  ftiall 
all  happen  to  die,  and  no  Iffue  male  of  Rowland^  that 
then  the  faid  Anne  Morely  fliall  have  a  Rent-charge  of 
200I.  until  fhe  receive  2000 1.  with  all  Charges  for 
recovering  thereof  o«t  of  the  Profits.  The  firft  Pay- 
ment to  commence  at  the  firft  Day  of  Payment  which 
fhall  happen  firft  after  all  the  faid  Contingents;  and 
then  fliews.  That  the  faid  Contingents  are  all  paffed, 
by  which  ftie  was  feifed  for  her  Life ;  and  for  Rent 
arrear,  they  make  Conufance,  fcil  for  lol.  Part  of  the 
Rent  for  Half  a  Year.  •  The  Plaintiff  in  Bar  of  the 
Avowry  pleads.  That  Edward  Morely^  the  laft  Iffue 
male  of  Rowland ^  levied  a  Fine,  and  fuffered  a  Reco- 
very of  the  Land.  To  which  Eiar  the  Defendant  re- 
plied. That  before  the  Fine  and  Recovery,  the  faid 
Edward  made  a  Leafe  for  1000  Years  to  5.  and  C. 
which  yet  continues  ;  upon  which  the  Plaintiff  demurs ; 
and  IVylde  adjourned  the  Cafe  to  be  argued  at  his 
Chamber  at  Low£/o«  ;  where  'twas  argued  before  him 
by   Finch  Attorney  General,    and  Temberton  for   the 

Plaintiff, 
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Plaintiff,  and  by  North  Solicitor  General,  and  Levins  , 

for  *  the  Defendant,    and  two  Points  were  made  : —       *  P.  29 

1.  Jf  this  Contingent  were  barred  by  the  Recovery  ? — 
Ji.  If  the  Leafe  for  1000  Y ears,  remained  liable  to  the 
Rent,  admitting  it  barred  as  to  the  Remainders  intailed 
upon  the  Eftate  ?  And  for   the  Avowant  'twas  faid. 
That  the  Recovery  can't  bar  this  contingent  Ufe,  whicii 
was  not  in  ejfe  when  the  Recovery  was  fuffered,  and 
therefore  no  Recompence  in  Value,  the  Reafon  for 
which   Common  Recoveries  do  bar,  can  go  to  this. — 
3  Co.  Cuppledikes  Cafe,  and  therefore  it  is  not  barrable. 
3  Cro,   Fell  againft    Brown.       Vide  Mo.  PL    201.    a 
Power  in  Executors  to  fell  after  an  Eftate-tail  deter- 
mined; and  2  Cro.  127,  792^  a  Rent  rcfervcd  upon  a 
Gift  in  Tail,  is  not  barred  by  a  Recovery :  As  to  CafelVs 
Cafe,  I  Co.  Rfp.  the  Rent  was  barred,  becaufc  it  ilTued 
out  of  the  Remainder  in  Tail,  and  that  was  barred  by 
the  Recovery  :  But  the  Rent  here  is  as  it  were  a  Rent- 
charge  upon  the  Land,  created  by  him  that  had  the 
whole  Fee  in  him,  which  is  like  TFhitlock's  Cafe,  8  Co. 
Rcf.  where  a  Charge  or  Leafe  made  by  Virtue  of  a 
Power  upon  a  Settlement,  covers  all  the  Eftates,  like 
a  precedent  Grant.     But  to  this  'twas  anfwered  and 
refolved  by   IVyldey    1.  That  the  Recovery  bars  this 
Rent,  becaufe  it  has  barred  all  the  Eftates  chargeable 
with  the  Rent,  though  it  be  admitted  to  a  rife  out  of 
the  Seifm  of  the  Feoffees,  according  to  WJutlock^s  Cafe. 
But  'twas  agreed.  That  if  it  had  been  created  by  a 
Grant  precedent  to  the  Feoffment,  it  had  not  been 
barred  by  the  Recovery :  And  'twas  faid.  That  Cafell's 
Cafe  ruled  the  Cafe  in  QueAion ;  and  that  all  the 
ObjeSions  are  made  in  CafeWs  Cafe,  which  can  be, 
made  to  this  Cafe:  viz.  i.  That  the  Kent  there  was 
charged  upon  the  Remainders,  as  it  is  in  this  Cafe. — 

2.  That  Common  Recoveries  would  be  to  no  Purpofe, 
if  they  do  not  bar  Rents  iiTuing  out  of  Eflates  in  Tail, 
as  well  as  the  Eftates  themfelves.  3.  The  Grantee  of 
a  Rent-charge  can't  fallify  a  Recovery  of  the  Land. 

4.  'Twas  objedled  in  Ca/>^//'s  Cafe,  as  'tis  here.  That  Ill^V!^" 
the  Recompence  in  Value  can  t  extend  to  the  Rent,  are  barred  by 
To  which  'twas  anfwered.  That  the  tr«e  Reafon  of  Common 
Common  Recoveries  is  not  the  Recompence  in  Value,  p^'fYsT 
but  that  they  were  Common  Conveyances.    9  Co.  Ref.  %  salk.  56S. 
Beamond'%  Cafe.    Baron  and  Feme  Tenants  in  Tail,  «Lutw.i54«- 

fianoa 
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Baron  levies  a  Fine  and  dies,  the  Feme  fuwrlVesj  and 
fuflfers  Common  Recovery,  this  is  a  goojd  Bar,  aiid   yet 
no  Rccompence  in  Value  can  go  to  the  Eftate-tail,  for 
.    that  was  difturbed  by  the  Fine  before.     And  as  to  the 
fecond  'twas  argued  and  rcfolved.  That  the  Land  can't 
*  P.  30     be  chargeable  during  *  the  Term  for  1000  Years,  be- 
caufe  'tis  only  derived  out  of  the  EP.ate-tail  in  Mdward, 
which  is  fpent  and  determined,  and  before  the  End  and 
Determination  of  the  faid   Eftate  this  Charge  was  not 
to  arifc.     Note^  No  Notice  was  taken  that  this  Fine 
,  and  Recovery  were  both  of  them  before  the  Ufe  of  the 

Rent  arofe,  by  which  perhaps    the   Privity  apd  Eftate 
being  altered  and  deftroyed  before  the  Contingent  hap- 
pened, the  Contingency  could  never  arife,  and   fo  is 
barred.     And  after  Deliberation,  the  Judge  gave  Judg- 
ment againfl  the  Avowant ;  upon  which  this  Writ  of 
irror  was  brought,  and  Pofiea  Pufch,  a6  Car.  a.  B.  /{. 
the  faid  Points  were  argued  again  by  Levinz  for  the 
Plaintiff,  in  the  Writ  of  Error,  and  by  Heneage  Finch 
the  late  Attorney  General  now  Lord  Keeper,  and  xhm 
Judgment  was  affirmed  by  Hali^  &  Cur\  who  concurred 
in  both  Points  with  the  Judgment  of  JVylde,  and  all 
•  Common  fte-  agreed  Cafeirs  Cafe,  and  the  Reafons  of  it.     And  Hale 
S'nd^s,     faid.  The  Rccompence  of  the  Value  is  the  Reafcn  of   the 
&c.  not  upon  -Bjr   by   Common   Recoveries^  as  to  the  IJfueinTaili  hut 
the  Reafon  of  not  the  Reafon   why  it  bars  as  to  him  in  Reverjion  or  Re- 
pence^aTthcy  ^^^'^^^  i  but  the  Reafon  in  this  Cafe  is,  becaufe  the 
<io  the  ifluc      Recoveror  in  Suffojition  of  Law  is  in  of  the  Efiate^tail, 
y^  J*»^-  and  that  in  Judgment  of  Law  has  ftill  Continuance  :  As  at 

«  Salk.  586.       Common  Law  the  Donee  foft  frolem  fufcitatam^  might 
2  Lutw.  1548.  have  aliened  and  barred  the  Donor,  and  a  Common 
a  Mod.  131,       Recovery  is  as  it  were  a  Conveyance  excepted  out  of 
^  the  Statute  de  donisj  and  the  Recoveror  is  in  of  the 

Eftate   which  the  Donee  had,  but  the  liTuc  in  Tail  is 
barred   to  claim  it,  in  refpeft  of.  a  fuppofed   Recom- 
pence  by  the  Recovery;  and  fo  the  Eftate-tail  having 
in   Judgment  of  Law   Continuance,  no  Charge  upoa 
the  Reverfion  or  Remainder  can  take  place,  and  that 
is  the  Reafon  of  CafelVs  Cafe,  why  the  Charge  of  him 
in  Remainder  can't  take  Place  after  a  Recovery  fuflfcred 
Rftjite-tail,       by  the  Tenant  in  Tail.     And  he  agreed   White  and 
fo^Yiw!^^^^  Gerifh's  Csik,  in  3  Cro.  that  a  Rent  refcrved  upon  a 
covery  bars  "  Gift  in  Tail  is  not  barred,  but  remains  as  a  collateral 

^^'      ^        Charge  upon  the  Land,  diftrainablc  of  Comflnon  Right ; 
See  I  Mod.  *      ^  %m 

XIQ,  III.  *^^^ 


Mich.  23  Car.  II.  in  B.  R. 


but  if  in  fuch  Cafe  there  be  a  Condition  of  Rt-entry, 
that  is  barred.  Twyfden  doubted,  if  the  Rent  were 
not  barred  in  Gerijh's  Cafe ;  but  HaU  ioth  viribus  held. 
That  it  was  not  barred;  ^nd  Hale  faid.  That  about 
the  9th  of  Eliz.  it  was  a  Doubt,  whether  if  Tenant  in 
Tail,  Remainder  for  Years,  and  Tenant  in  Tail  fuffer 
a  Recovery,  the  Leafc  for  Years  be  barred ;  bccaufe 
being  a  Chattel,  no  Recompence  of  Value  could  go  to 
it  ?  But  he  faid.  That  conftant  Experience  hath 
allowed,  *  that  fuch  Leafe  is  barred.  Then  two  Ex- 
ceptions were  taken  to  the  Pleading.  Firfi,  Becaufe  it 
is  qua<Um  Jinalis  cancordia  faSlo  fuit,  £^  fojlea  concejfum 
l^  concordatum ;  whereas  the  uf  ual  Form  is  quidam  finis 
fe  levavit^  which  includes  all ;  but  when  they  would 
plead  by  Parts  they  ought  to  fliew  all,  and  perhaps  no 
King's  Silver  was  paid.  But  this  Exception  was  over- 
ruled, for  the  ancient  Courfe  of  Pleading  was  in  this 
Manner.  Secondly^  The  Recovery  is  pleaded,  but  no 
Execution  thereof,  and  then  the  EAate-Tail  remains 
till  it  be  barred  by  Execution  fued  out.  But  this  was 
alfo  over-ruled,  for  if  no  Execution  be  fued  out,  then 
the  Recovery  is  to  the  Ufc  of  him  againft  whom  it  was 
had,  fince  no  other  Ufe  appears :  But  ^^uare  of  this 
Reafon,  For  before  Execution,  how  can  ajny  Ufe  of 
the  Recovery  arifc  ? 

a  Mod.  70.   %  Lutw«  154&    4  Mod.  261,  t^%*    PArliameat  Cafei. 


Rent  refcrvet! 
upon  a  Gift  ia 
TaM,  not 
barred  by  Re- 
covery, but  a 
Condition  of 
Re-entry  iu 

*  P.  31 

Several  ways 
to  plead  a 
Fine. 

Vide  3  Lev. 
330- 


Oonnnoii  Re* 
covery  plovi- 
cd  without 
Execution. 
Vide  Winch 
Entr-  iiz8» 
1x68. 

Co.  FntT.  70*. 
%  Cro.  453' 
5  Co.  58*  b. 
I  Co.  I. 
I  Jo.  10. 
140,   14^ 


Term. 


(   s^  ) 


Term.  Sancl,  HilL 
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Oiftom  of 

Jjitkiem,  for 

City  Orphans 

to  be  in  the 

Cuilody  of 

the  Mayor, 

Of. 

S.  O  I  Mod. 

1  Vent.  178, 
t8o. 

I  Sid.  250. 
Kaym.  it^* 
Vide  I  Lev. 
162. 

a  Danv.  31a. 
Benl.  3. 
And  Fine 
and  Imprifon- 
ment  for  mar- 
rying without 
their  AfTcnt, 

Vide  I  Sid. 

250' 

1  Lev.  162. 

I  Chan.  Re]?. 

a6. 


The  King  againft  Harwood. 

UPON  a  Habeas  Corpus  to  the  Keeper  of  Newgate^ 
the  Return  was.  That  the  Court  of  Aldermen  in 
London^  are  by  the  Cuftom  of  London^  Guardians  oC 
all  City  Orphans ;  and  that  if  any  Man  marry  a  City 
Orphan  under  the  Age  of  twenty-one,  without  their 
Confcnt,  they  may  punifh  him  by  Fine  and  Imprifon- 
mcnt ;  and  that  Harwood  married  Mrs.  Offleyy  *  City 
Orphan,  having  a  Portion  of  800  /.  without  their  Con- 
fent,  for  which  thcy  Sned  him  40 1.  and  becaufe  he 
refufed  to  pay,  committed  him  to  Newgate.  To  which 
Return  Exceptions  arc  now  taken  by  JVeJion  and  Offleyi 
Firjt,  That  it  is  not  returned  in  what  Place  he  married 
her,  and  the  Cuftom  cannot  extend  to  Places  out  of 
the  City,  neither  can  it  he  an  Offence  to  marry  a  City 
Orphan  out  of  the  City,  for  in  the  Country  one  cannot 
know  a  City  Orphan  from  another,  nor  know  the 
CuAoms  of  the  City.  Secondly ^  This  is  a  Power  to 
fine  and  imprifon,  without  excepting  a  reafonable  Ex- 
cufe,  which  may  be  Ihewn  to  the  contrary.  Thirdly^ 
It  is  faid  he  married  her  without  their  Confent ;  but  it 
is  not  faid  he  took  her  extra  cujlodiam  fuam.  Fourthlyy 
It  is  not  faid  he  refufed  to  pay  the  Fine,  not  fhewing  & 
reafonable  Caufc  to  the  contrary.    To  which  it  was 

anfwercd 
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anfwcrcd  by  Finch  Attorney  General,  and  rcfolv^d  by  ^^^5  »» 
Hale  and  the  whole  Court,  that  their  Power  would  be  wi5^^  the 
in  vain,  if  the  Caftom  fliauld  not  extend  to  Marriages  City,  finable 
out  of  the  City,  for  then  it  were  but  drawing  a  City  ^»^»o  »t' 
Orphan  to  I/lington,  and  marrying  her  there,  andfo 
efcape  Punilhment;  and  that  every  one  ought  to  take 
Notice  whom  he  marries,  and  he  might  have  been  in- 
formed by  the  Orphan  berfelf,  though  (he  were  in  the 
Country,  and  befides  no  one  was  bound  *  to  give  him     *P*  33 
Notice.     And  as  to  the  fecond  ami  fourth  Exception, 
it  fhall  be  intended  he  could  not  fliew  a  reafonable 
Caufe  to  the  contrary.     Thirdly,  She  continued  in  the 
Cuftody  of  the  Aldermen,  wherefoever  fhewas,  and 
then  the  marrying  her  without  their  Confent  was  taking 
her  extra  cuflodiam  fuam. 


The  Mercers  and  Ironmongers  of  Cfujier  againft 
Rddjbrd. 

THEY  fued  the  Defendant  in  the  City-Court  of  TheCoartof 
Chefter,  for  ufing  the  Trade  of  a  Linen-Draper  SS J  mnu 
there.    Which  (as  they  alledged)   no  one  ought  but  alWalio 
Citizens  and  Freemen:    He  exhibited  his  Bill  in  the  the  County  at 
Exchequer-Court  of  Equity  tUerp  to  have  the  Matter  ^*^^' 
tried  in  an  indifferent  County,  becAufe  the  Mayor  and 
Aldermen  are  both  Parties  and  Judges :  The  Exchequer 
hereupon  granted  an   InjunAion   and'  appointed  the 
Trial  to  be  in  the  County  of  Chefter  ^t  large.    JJpon 
this  the  Mercers  and  Ironmongers  prayed  a  Prohibition, 
which  was  denied ;  for  the  Chancery  here  direfts  Trials 
for  Lands  to  be  in  indifferent  Counties ;  as  in  Mofely     ^^       ^ 
and  Maynard's  Cafe,  where  upon  a  Writ  for  Land  in  ^3. 
Lancajhirey  the  Chancery  direfted  the  Trial  to  be  bra 
Jury  of  Hrr//bri,  at  the  Exchequer-Bar:  And  in  Cofc  31^'^^^* 
and  Gr^^'s  Cafe,  a  Truft  for  Houfea-in  Ltwrf^w,  'twas  aSauiid.^5a> 
tried  at  this  Bar  by  a  Mcfeffe/f;r  Jury.  ^^^ 


Pakt  n.  D  Wgohcush 
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Woolnmgii  and  his  Wife  agaiaft  Vird$H: 


Affumpfit  to 
convey  hiai. 
vfkolt  Eftate. 
S.  C.  2  KeU 
708. 

Viele  1  Lev. 
179.  204. 
3  Lev.  i5o. 

1  Vent.  211, 
'2 1  a* 
Hard.  366. 

2  Keb.  81. 
82.  182. 

1  Roll.  Abr. 
22.  pi.  22. 

Plea  that 
he  had  no 
^Bftate, 
naught;  for 
he  may  have 
a' Right  ex- 
tins;Kifhable» 


Cro*  Car.  23$^ 


Trin.  %i:  Rot.  844^ 

j^SSUMP^lf  and  deddrcs^  That  \h  Confirieratioil 
that  the  Plaintiff  and  his  Wife  at  theDefendant'i 
Rcqueft,  t;«^OMld  convey  to  Qharks  Lucy^  Coulin  and 
Heir  of  Matthew  Lucy^  their  Eftate  in  certain  Lands  in 
Htgham^  (which  were  the  Lands  of  the  faid  Matthew) 
in  fuch  Manner  as  the  faid  Charles  fhould  appoint^  th^ 
Defendant  promifed  to  pay  them  50 1.  And  that 
whereas  the  Plaintiffs  at  the  Defendant's  Reqiieft,  had 
promifed  to.  convey  the  faid  Tenements  to  the  faid 
Charles  J  by  fuch  ways  as  he  fliould  appoint,  the  Defen- 
dant promifed  to  pay  them  another  Sum  of  50  I.  and 
then  alledges  that  they  were  always  ready  to  coUve^, 
but  Charles  never  *  req<iefted.  The  Defendant  pleads. 
That  at  that  Time  the  Plaintiffs  nor  either  of  thciii 
had  any  Eiftate  in,  the  faid  Lands.  Upon  this  the 
Plaintiffs  demurred ;  and  entered  a  Nolle  profefui  as  to 
the  fecotid  Ploinife,  and  had  Judgment  for  the  firft : 
Hereupon  Error  was  brought  and  ai&gned,  that  there 
was  no  Cbnlideration ;  the  Plaintiffs  having  no  Eftate^ 
as  is  How  confeflcd  by  ihe  Demurrer.  But  by.  all  the 
Court,  this  is  well,  for  the  Bargain  was  for  fuch  Eftate 
as  they  had^  and  they  might  have  a  Right  extinguifh-^ 
able  by  Releafe,  although  they  had  no  Eftate  5  and  fo 
they  affirmed  the  judgment. 

Notay  No  Notice  was  taken .  that  the  Nolle  profequi 
was  entered  upon  the  one  Ajjumpjit  before  Judgment 
Was  given  upon  the  other;  but  that  feetns  well  enough 
upon  the  Authority  of  i  Cro.  JValJh  and  Bijhapi 


Feme  folc 
makes  a 
FeofTment, 
rtV/*r  view, 
nnd  dire  As 
him  to  enter, 
they  inter- 
marry:, and 


Parjons  agaiaft  Pierce. 


EJECTMENT;  upon  a  Special  Verdia  the  Cafe 
was  :  A  Feme  fole  made  a  Charter  of  Feoffment 
to  y.  5.  and  within  the  View  direfled  him  to  enter, 
without  other  Livery.  They  intermarried  before  he 
entered,  and  after  he  entered  :  And  if  the  Livery  \ras 

made 
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made  good  by  this  Entry  after  Marriage^  or  there- 
by countermanded  ?  was  the  Qiieftion..  And  it  was 
adjudged  that  the  Feoffment  was  made  good  by  this 
Entry  after  Marriage,  and  not  countermanded  by 
the  Marriage  :  And  it  is  not  like  Force  and  Hemlock's 
Cafe,  4  Co.  Rep,  6o.  where  a  Feme  devifes  Land  to  a 
Man,  and  they  intermarry,  and  then  ftie  dies,  there 
indeed  the  Marriage  is  a  Revocation  of  the  Devife ; 
for  otherwifc  the  Dcvifc  would  be  irrevocable,  which 
is  contrary  to  the  Nature  of  the  Thing :  But  this  is 
like  the  Cafe  there  cited,  A  Feme  {ole  grants  a  Rever- 
fion  and  marries  the  Grantee  before  Attornment,  yet 
the  Attornment  by  the  Tena,nt  to  the  Grantee  after  the 
Marriage,  is  good,  and  not  countermanded  by  the 
Marriage,  becaufe  'tis  for  the  Benefit  of  the  Huiband, 
and  the  Grant  fliall  be  taken  mod  ftrongly  againft  the 
Grantor.  Otherwife  perhaps  in  that  Cafe  if  Ihe  had 
married  a  Stranger,  and  fo  perhaps  here. 


then  h^  en«> 

ters« 

S.  C.  1  MocU 

91. 

1  Vent.  i86. 

2  Keb.  Sn. 
S8».       ' 
£rr  4C0.68. 
Co.  Liu. 

asi.      ^ 

1  Cro.  284* 
O.  I  Ytnu 


*  Zouck  againft  Qaye* 


•P^3S 


IN  Debt  upon  an  Obligation,  the  Cafe  was  thus  -.  A. 
and  B.  delivered  the  Bond  to  C.  and  after,  by  the 
Confent  of  the  Parties,  the  Name  and  Addition  of  D. 
was  interlined,  and  he  alfo  fealed  the  Obligation  and 
delivered  it.  And  if  the  Obligation  by  this  Alteration 
Vas  made  void  againft  J.  and  B.  or  not,  was  the 
Cjueftion  ?  But  by  ffale,  and  the  whole  Court  adjudcedj 
That  it  was  not ;  and  that  Vis  the  Obligation  of  all' 
three,  and  fo  is  Moor.  Rep*  pL  738.  although  3  Cro.  616. 
■was  before  adjudged  contrary.  But  as  the  Cafe  is  in 
3  Cro.  the  Obligation  was  altered  only  by  Confent  of 
the  Obligors,  in  the  Abfence  ©f  the  Obligee,  and  with- 
out his  Notice,  though  to  his  Ufe*  But  hetc  'tis  by 
Confent  of  all  Parties^ 


if.  and  B. 
fu\,  &c.  OblI« 
(ation  to  C. 
and  after  by 
CdBfent  D.  ift 
added,  and  he 
foals,  Vr.    > 

1  Vent.  185* 

2  Keb.  87a. 
Vide  I  Rol. 
Rep.  39,  40- 
a  Rol.  Rep. 
29.  30. 

11  Co.  47,28. 
Cro.  Car.  39^ 
Mo.  6x9. 


Da 
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A  Right  of 

fintry  trill 

ptefcive  A 

contingent 

Remainder* 

S.  C.  2  Saund. 

381. 

I  Mod.  93. 

I  Veat.  188. 

189. 

i  Keb.  8;). 

881. 


Lloyd  agaiaft  Brocking. 

nrUOMAS  Braj/hawy  Tenant  for  Life,  Rcxntindd 
to  Peter  Bradjtiaw  for  Life,  Remainder  to  the  firif 
krid  tenth  Sons  of  Peter  in  Tail,  the  Remainder  to  thi 
right  Heirs  of  Edward  Bradjha-uf.  Peter  had  Iflue  j 
Son,  and  then  Peter  and  Kdward  levied  a  Fine  tc 
Thomas  BradJfidzVy  (the  Son  of  Peter  being  then  alive] 
Thomas  then  made  a  Feoffment  in  Fee,  and  after  thai 
Peter  had  KTue  a  fecond  Son,  and  after  the  firft  Soil 
died  ;  all  which  Matter  appeared  upon  a  Special  Ver 
AiA,  ill  Ejcclment  upon  a  Will  by  which  the  Settleineni 
was  made :  And  the  fingle  Point  in  Qaeftion  was. 
Whether  by  the  Feoffment  of  Thomas  Brai/haw^  thi 
contingent  Remainder  to  the  fecond  Son  was  deftrojcd 
he  being  unborn  at  the  Time  of  the  Feoffment  ?  Aac 
'twas  by  Hak^  and  the  whole  Court  adjudged,  noi 
deftroyed,  but  prelerved  by  the  Right  of  Remain- 
der, which  was  in  the  firil  Son,  till  the  Birth  of  th( 
fecond  Son* 
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If  the  BiAiop 
ibr  Caution 
can  take  an 
Obligativn 
to  bimfeif,  or 
to  him  and 
hisCommif- 
fary,  or  to 
the  King. 
S.  C  Kaym. 
225- 

a  Keb.  814. 
4S6,  848.  873. 
Vide  6  Mod. 
71. 


*  The  Bilhop  of  Exeter  againft  Sfari'^ 

DEBT  upon  an  Obligatio/l  taken  for  Caution  upon 
an  Excommunication  and  upon  Demurrer,  if  tlu 
Obligation  was  good  or  bad,  was  the  Queftion  ?  And 
'twas  argued  by  Jones  for  the  Defendant,  and  hyMafien 
for  the  Plaintiff.  Three  Objections  were  made  9gainfl 
the  Bond;  i.  That  no  Obligation  omnino  fhould  be 
taken  for  Caution,  for  it  muA  go  to  the  Executors  of 
the  Blfliop.  F.  N.  B.  65.  Regtjl.  66,  67.  But  cautic 
pignoratitia  b  good,  for  the  Goods  remain  in  Truft  to 
compel  Obedience  to  the  Church.  ^  1.  If  the  Bifhop 
can  take  Obligations,  yet  they  ought  not  to  be  taken 
to  the  Bifhop  and  his  Commiffary,  or  Chancellor,  as 
this  is,  but  to  the  Bilhop  only,  i  Buljl,  125.  3- If 
«ny  Obligation  may  be  taken,  it  muff  be  taken  in  the 
Name  of  the  King,  and  not  of  the  Bilhop,  as  all  Rc- 
tognizances  are  taken  in  the  King's  Courts*  Oh  the 
other  Side  'twas  faid.  That  Caution  is  a  Term  of  the 

Canon 
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•n  Law,  and  they  know  beft  what  it  means.  That 
have  three  Sorts  of  Cautions ;.  i .  yttra/ory,  by 
,  which  is  in  fmaller  Offences,  and  when  the  Party 
give  other  Security,  whereby  the  Party  makes 
to  pcrforiii  the  Sentence  of  the  Court.  2.  Fide^ 
J,  by  Obligation  arid  Sureties.  3.  Pignoratitia, 
>lec)ging  of  Goods,  Plat^  &c.  AH  which  are 
:  More  efpecially  this  by  Obligation,  being  more 
ie  E'ale  of  the  Party,  and  the  making  thereof  is 
•wii  AA\  And  as  to  that  which  is  faidi  i  Su{fi' 
tis  but  ah  obiter  Opinion,  and  no  f  oint  in  the  Cafe, 
Chief  Juftice,.  doiibted  if  the  Bond  were,  good, 
^'.lield  it  to  b^  eodd.  And  being  moved  a^aih  in 
r  Term  following,  the  Court  would  not  proceed 
er  in  the  Cafe,  liecaufe  the  J^xcommunicatioh'and 
cc  were  pardoiied'  bv  the  GcQerisil  Pardon*  But 
Hale  Chief"  Juftice.  laid,  I'hai  upon  a  Writ  rf^ 
me  admitlenSa\  the  Bifliop  may  take  an  Obligation, 
ife  the  Writ  enables  him  fo'to'do;  but  otherwife 
nnot.  ^ni  now  Wylde  alfo  held.  That  the  Bifhpp 
Inot  take  the  Obligation  ip  his  own  Name,  and 
ike  the  Forfeitirtediiei  to  himf elf,  when  it  (hould 
the  King.     1  RoL  Ref.  1 10. 


f  Enbrin  againft  Mompejfon. 

>MINISTRAT0R  de  bonis  durante  minora  J^i  S. 
obtain^'  Jtidgm^ht,  and  in  a  Scire  Facias  zgHnfa 
all  'twas  pleaded.  That  y:  5.  is  now  of  full  Age  : 
reupon  thePlaintiff  demurred,  and  'twas  adjudged 
ea,  fot  the  Recognizaiice  is  to  the  Plaintiff*  him- 
>y  Nam(^,  though  he  be  Adminiftrator  durante 
-e'  aiate  tiinium,  land  the  Infant's  coming  of  Age 
not  hinder  the  Plaintiff  from  fuing  a  Scire  Facias 
ft  the  Bail.  But  by  Hale,  If  after  the  Ififant  come 
ge  he  had'fued  out  Execution  upon  the  principal 
ment,  it  might  have  been  a  C(ueftion,  whether 
3ught  to  be  fued  out  by  him,  or  by  the  lAfant  ? 
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Adminiftrator 
durante  minert 
fue8  a  Scu  Fa* 
againft  the 
Ban,  the  . 
Infant  being 
come  of  Age* 
Vide  I  Rol. 
Ab.  526,  9x0* 
911. 

r5  Co.  29.         / 
Ow.35. 
Cro.  Car.  5x6, 
Cro.  Sliz. 
602.  718, 
Mo.  462. 
Godb.  IG4*  . 
I  Mod.  xfA 
I  Sid.  SI*- 
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Sxecution  by 

a  Stranger 

Tipon  prior 

Title,  well 

pleaded  with* 

out  ihcwing 

what  was  the 

Title. 

S.  C.  I  Vent. 

184. 

3  Keb.  S^. 

3  Keb.  41. 

'Z  Danv.  50, 

14. 

1  Saund.  178, 

170. 

Vide  4  Co. 

80. 

Aleyn  19. 

"Noy  50- 

Yelv.  30. 

Styl.  67. 

Mo.  i85>86i. 

1  Vent.  184. 

■Z   Mod.  213. 


Prodor  againft  Newfofi. 

DEBT  upon  an  Obligation  to  perform  Covenants* 
The  Defendant  pleaded  the  Covenants,  which 
were  upon  a  Sale  of  Land  to  the  Plaintiff,  that  the 
Plaintiff  fliould  enjoy  the  Land  againft  ^.  and  ^.  and 
pleads  Performance  generally.  The  Plaintiff  leplies. 
That  A'  and  5.  hahenles  jus  virtute  tituli  eis  inde  fmff^ 
before  the  Conveyance  and  Covenant,  entered  upon 
him  and  oufted  him  ;  upon  which  the  Defendant  de- 
muiTcd,  fuppofing  the  Breach  too  general,  not  {hewing 
by  whom,  and  by  what  Title  they  entered :  But  the 
Plaintiff  being  a  Stranger  to  the  Title  of  ^.. and  JB. 
Hale  held  it  to  be  well  enough,  duhitante  Ttuyfden,  & 
adfourttatur.  But  in  Trinity  Term  after,  'twas  adjudged 
for  the  Plaintiff.  Levinz  Counfel  for  the  Plaintiff, 
Winnington  for  the  Defendant. 

Cro.  Car.  i,  5,    Cro.  Jac  315, 4*5.  444-    Cro.  EliB.  437,  914,  91^.  917. 

2  Vent.  61,  62.    I  Lev.  301.    2  Lev.   194.    3  Lev.  325*    I  Mod.  lol* 

3  Mod.  I35»    1  Stra.  400.    I  Term.  Rep.  671. 
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Suit  againft 
l^aron  and 
Feme,  being 
an  Infant,  ihe 
mnft  appear 
by  Guardian. 
Vide  1  Lev. 
C99,  300. 
1  Saund.  212, 

J  Vent.  40, 

?4- 

.!  Keb.  248. 

^  Keb.  28, 878. 

3  Mod.  396, 

'^98. 

I  Mod.  82, 

72.  296. 

1  Vent.  102. 

T  Sid.  889. 

F.rfor  in  Fa 6k. 


*  Baddington  againft  Freeman. 

ASSUMPSIT  againft  Baron  and  Feme,  upon  a 
ContraS  for  Waxes,  by  the  Feme  dum  fola.  Vcrdifl 
and  Judgment  was  for  the  Plaintiff  upon  Ifiue  Non 
Ajfumpjit  in  the  Common  Plea?;  and  thereupon  in 
Error  here  'twas  affigned.  That  the  Wife  was  within 
Age,  and  appeared  by  Attorney,  whereas  it  fliould 
have  been  by  Guardian.  The  Defendant  pleaded  f* 
nullo  ejl  erratumy.  w^hich  is  a  Demurrer,  fuppofing  that 
flie  joining  with  her  Hufband,  ought  not  to  be  fued  by 
Guardian,  but  by  Attorney,  as  it  is.  But  Hale  and 
Twyfden  held  it  to  be  Error,  and  confefled  by  the  De- 
murrer, it  being  Error  in  Fail.  But  becaufe  this  was 
only  affigned  for  Delay,  the  Plaintiff  was  ruled  ta 
waive  his  Demurrer,  and  take  Iffuc  upon  the  Nonage. 
Fid^  T^wnfeiid's  Tables,  205.  Two  Precedents,  where 
tte  Wife  in  fuch  Cafe  appeared  by  GuaT4ian. 


Hopkins 
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Hopkins  and  Prior  againfl  IVeigglefworth. 

TRESPASS,  and  Judgment  againft  the  Defendant, 
now  Plaintiff  in  Error  in  the  Exchequer  Chamber, 
and  afligns  for  Error  the  Death  of  one  Defendant  before 
the  firft  Judgment.  The  defendant  in  Error  pleads  in 
nuUo  ejl  erralumy  whidi  confeflTes  Error  in  Facl  \  but 
the  Court  affirmed  the  Judgment,  for  the  Court  of 
Excheqwcr-Chamber  hath  nothing  to  do  with  Errors  in 
Fact.  For  the  Court  of  King's  Bench  had  Power  \o 
examine  Errors  in  Fa6l  in  their  own  Judgment^  before 
the  Statute,  and  therefore  the  Statute  does  not  extend 
to  this  Cafe,  but  only  to  fuch  Cafes,  as  had  no  other 
Remedy  but  in  Parliament.  Whereupon  the  Plaintiffs 
brought  a  Writ  of  Error,  coram  vobis  refiieni  in  Blanco 
Rcgisi  and  affigned  the  fame  Error,  and  entered  it  upon 
the  fame  Roll.  And  f/tf/<r  Chief  Juftice  held.  This 
Writ  docs  not  lie  here,  for  this  muft  b^  *  brought  upon 
and  recite  the  Y'holc  Proceedings  in  the  Exchequer 
Chamber. 


Srror  in  Fa£l 
afligned  in  the 
£xche(iuei> 
Cha.uber.they* 
affirm  the 
Judgment* 
oecaufe  they 
cannot  try 
Errors  in  FafU 

S.C.  aKel>- 
Vide  6  Mod. 
Error  in  Faft 
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Judgment 
affirmed.  Er- 
ror in  the 
King's  Bench, 
how. 
Stra.  606, 690. 
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Purefoy  again  ft  Rogers. 

FECTMENT,  and  upon  Not  guilty  and  Special 
Verdi<ft.  Feme  Tenant  for  Life,  Remainder  to  her 
firft  Son,  fhe  married^  and  ^before  a  &o%  born,  he  in 
Reverfion  in  Fee,  conveyed  the  Inheritance  to  Baron 
and  Feme ;  after  flie  had  Iffuc  a  "Son,  and  died,  £t, 
fer  Curiam^  Though  if  flie  had  furvived  he^*  Huf^and, 
fhe  might  have  avoided  and  waived  the  Eftate  taken  by 
the  Fine,  yet  the  contingent  Remainder  to  the  Sojn  is 
utterly  dcftroyed,,he  being  not  in  effe  when  the  Contin- 
gency happened.  For  the  Baron  ^nd  Feme  took  by 
Indreties.  Co.  Litt.  Se^.6']^^  and  therefore  the  Eftate 
for  Life  of  the  Feme  was  merged  before  the  Contingent 
happened,  and  the  P^ffibjlity  which  the  Feme  had  of 
waiving  the  Inheritance,  and  reviving  her  iBftate  for 
Life,  will  not  preferve  it :  For  contingent  Eflates,  if 
the  particular  Eftate  that  fupports  them  continue  not 
in  Effe  when  the  Contingent  Jiappens,  never  can  arife, 
be  the  Determination  thereof  by  Surrender,  Merger, 
Feoffment  or  any  other  way  :  And  Judgment  was  given 

accordingly 


Ftme  covert 
Tenant  for 
Life,  Remain- 
der to  her  firft 
Son,  (he  .ind 
her  Hu(band 
accept  a  Fine 
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A  contingent 
£ftate,  if  it 
veft  not  du- 
ring the  par- 
ticular EftatCf 
is  deftroyed. 
Vide  1  Lev* 
II,  135- 
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3  Lev.  453- 

434.^ 

2  Mod.  9, 

289b 

Raym.  82. 
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accordingly  for  the  Defendant ;  for  which  were  cited 
I  Cro.  Biggot  againft  Smithy  %  Cro.  H^'ood  zgaiinhlngerfok. 
More  fl.  459.  finck,  Co.  Liit.  28.  a.  Saunders^  (aiter- 
wards  Chief  Juftice  de  S.  R.)  for  the  Plaintiff,  and 
Holi,  alfo  afterwards  Chief  Juftice  of  the  King's  Bench, 
for  the  Defendant. 


Seaman  againft  Dee,  Adminiftrator  of  Buerad. 


*  P.  40     J^SSUMPSIT  by  the  Plaintiff  an  Attorney  of  this 
Attorney  fues  Court,  by  Original,  and  declares  in  frofrta  ferjona 

muft'^Sedare  ^pon  his  Privilege  fecundum  confueiudimm  Curia,  The 
asothers^  and  Defendant  pleads  a  Recognizance  unfatisficd,  and  alfo 
not  upon  Pri-  a  Judgment  in  Debt  for  Five  thoufand  Pounds,  ui>on 
a  Goldfmith's  Note,  to  be  paid  ♦  with  Intereft  upon 
demand ;  «nd  this  not  being  paid  till  fuch  a  Time,  and 
the  Intereft  thereby  amounting  to  1700I.  Judgment 
was  thereupon  had  againft  him  for  7600  L  and  that  he 
had  not  Aflets  ultra  40 1.  chargeable  to  this  Recog* 
nizance  and  Judgment :  And  upon  Demurrer  Judg* 
ment  was  given  for  the  Plaintiff  by  Hale  £s?  totam  Curiam, 
^i^fti  The  Declaration  is  naught,  declaring  in  this 
manner  by  Privilege  upon  Original,  for  the  Privilege 
of  Attorneys  is  in  Suits  by  Bill ;  but  when  they  fue  by 
Tim^^thit  ^  Original,  they  muft  declare  as  others  do  in  common 
Judgement  h  Form.  But  this  is  only  Form,  and  cured  by  the  general 
Demurrer.  Secondly^  The  Plea  is  ill  in  pleading  a 
Judgment  for  Intereft,  it  is  a  Devajlavit  to  let  that  to 
grow  arrcar,  and  then  fuffer  a  Judgment  for  it ;  and 
want  of  Affcts  to  pay  the  Debt  before  Intereft  incurred 
by  the  Adminiftrator,  fhall  not  now  be  intended,*  it 
not  being  exprefly  fo  pleaded. 


vilege< 
S.  C.  %  Keb. 
86o«  879. 
S  Keb.  15. 
I  Vent.  198. 
399. 
Vide  X  Sid. 

4*9- 

I  Lev.  a6i. 
3  Lev.  311. 
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fers  Judgment 
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not  pleadable 
Tirithoat  Shew- 
ing that  lie 
wanted  Aflets 
to  pay  the 
Debt. 

Vide  I  Lev. 
iS2*255>256. 
Poll,  no. 


189,  190. 

Vide  I  Roll.  Abr.  931.  Goldib.  142.  Godb.  29.  Keilw.  59.  Mo.  299,  358.  678,  fsz. 
Cro.  Car.  490^  519*  ^S*  3  Leon.  143,  241.  Hob.  oJSs.  Cro.  £1.  103.  216.  3  Leon.  i^. 
Style  56r  i  Lev.  147,  245.  255«  i  Vent.  315,  321.  i  Mod.  I75-  55  Lev.  no,  133,  145. 
189.209.  I  Sid.  337.  2  Sid.  icz.  Cart.  2.  x  Lutw.  670.  3  Lev.  113,  115.  1  Saund* 
'^iS.    2  Show.  55*  5<5. 
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Newman  againft  Kingerby. 

A  PROHIBITION  was  prayed  and  graiued  upon  PToHibUion  t« 
a  Suit  in  the  Ecclcfiaftical  Court  by  a  Parfon,  for  ^J'^lJ^J^^^ 
calling  him  Fool,  Afs  and  Geofe,   for  thefc  arc  only  a  PaWbn. 
Woic^of  heat,  and  do  not  touch  him  in  his  Profrf-  s-oaKeb-aS. 


FinfoJd  againft  the  Baft-India  Companjr,  Northey, 
J.  -5.  and  tVillougkby,  by  Englijh  Bill  in  the 
Exchequer-Chamber. 

J^ORTHET  2iiiA  J.  S.  feverally  fued  Bateman  to  Merchant 

Outlawry  before  Judgment  ;  and  Bateman  having  having  Stock 
Soo  1.  Stock  in  the  Eajl  India  Company,  and  that  found  iJ^/a  compii^ 
by  Inquifition,  the  King  made  Seifure  thereupon,  and  ny,  ouiUwe4, 
then  granted  it  to  Norihey  and  J.  S.  in  Satisfaflion  for  J***^^'?^?'"  c, 
their  Debts,  which  were  by  Obligation,  with  Power  toa'cr^wr. 
to  fue  in  their  own  Names.     T  he  Company  refufing  the  Outlawry 
to  transfer  the  Stock  to  them,  they  brought  a  Bill  in  '^^^y^^^: 
the   Exchequer  againft  the   Company;  upon  which  it  ouVaVe^^Tt 
was  decreed.  That  the  Company  fhould  transfer  the  anoth^rr'sSnit, 
Stock  to  Norihey  and  %  S.  which  accordingly  they  did  t?."^^**"*  ^^« 

T»r  •        r  T»  •  r     1  •     T\  **      1       '         .    King  ftraats* 

upon  a  Writ  of  execution  of  this  Decree,  and  entered  the  itftatc. 
their  Names  in  their  Books,  and  ftruck  out  the  Name  ^'''  <l»who 
of  Bateman.     J.  S.  affigned  his  Intercft  to  IVilhu^hly,  vfde^^LeV^ 
and  he  was  by  the  Company  entered  in  their  Books  for  8.  &  53. 

h 
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%  Hawk.  P.  C. 

656. 

z  HiC'  Abr. 

iCro.up.Praa. 
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Of  t:ie  King's 
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S03. 

I  L^v.  8,  33. 
I  Veat.  193. 
I  Salk.  io8» 


his  Share,  Afterwards  Batsman  revcrfed  the  Outlawry, 
and  Norlhey  went  on  with  his  Adion  agaiuft  him,  and 
obtained  Judgment,  but  no  Execution,  The  King 
granted  to  Bateman  4  Rcftitution  de  omnihis  quibus  nobis 
fion  ejl  refponjum.  *  Then  Pinfold  having  a  Debt  due 
to  him  bySateman  upon  Obr4>ation,  fued  him  there- 
upon, and  had  Judgment,  and  outlawed  him  after 
Judgment.  And  then  the  King  granted  this  500I. 
Stock  to  Pinfold,  as  he  had  before  granted  it  to  Northey 
and  y.  S.  and  the  Company  rcfufing  to  kdmit  him 
Creditor,  he  brought  his  Bill  againft  the  Company, 
Nortbey^  J.  S.  and  fVilloughbyy  by  which  and  upon  a 
crpfs  Bill,  and  by  the  Anfwers  and  Depofitions,  tbif 
whole  Matter  was  difclofed.  And  the  Court  held  and 
decreed,  Firjly  That  the  Stock  was  well  transferred 
by  the  firft  Grant  which  the  King  made  to  Northey  and 
y.  5.  and  was  not  rcftored  by  that  Grant  which  the 
King  made  de  omnibus  de  quibus  nobis  non  efl  reffonfum* 
For  the  King's  Grant  wa.<  executed  by  the  Transfer  of 
the  Stock;  and  fo  the  King  anfwered  as  to  that. — 
Secondly  J  They  made  no  DilVcrence  between  Outlawries 
betbre  and  after  Judgment.  Thirdly^  They  made  no 
Difference  between  the  Cafe  of  IVilloughbyy  who  was 
Affignce  to  the  King's  AlTij^nce,  and  Northey ,  who  was 
the  Kings  immediate  Allignce.  Fourthly,  Notwi^h- 
flanding  tliat,  Northey  after  the  Reverfal  of  the  firft 
Outlawry,  fue*!  and  obtained  Judgment  againft  Bateman, 
yet  they  \\c\6  no  DilVeTcnce  between  his  Cafe  and  the 
Tafe  of  IViUon^hhyy  but  that  both  of  them  fhould 
rf^ain   tlie  Proportions  at  firft  afligned  to  JVor/Zi^y  and 


Starling  againfi:  Turner. 


C*re  for  deny- 
ing a  Poll  in 
chufing  a 
Brldgmafter. 
S.  C.  3  Keb. 

1  Vent.  206. 
«  Vent.  25« 
Vide   poit. 
114.  250. 
Vide  6  Mod. 
45. 


CASE,  and  declares  tliat  by  the  Cuflom  of  London, 
the  Bridge-mafter  is  chofe  by  plurality  of  Voices 
of  the  Freemen,  and  that  if  the  Electors  are  fo  divided, 
that  the  Majority  cannot  be  kno>yn  by  the  View,  that 
the  Mayor  ought  to  grant  a  Poll ;  and  that  Starling 
being  Mayor,  where  upon  the  Elc6li#n  the  Majority 
could  not  be  known,  refufcd  to  grant  a  Poll  to  Turner, 
a   Candidate  at  that  Election,   by  which  he  loft  the 

Office. 
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Office.    After  Verdia  a^id  Judgment  for  Turner,  Plain-  «  Si4.  ^ 
tiBf  in  the  Oommon  Pleas,  Error  was  brought  ih  B.  i2,  ,  Danv.  205. 
and  affigned  for  Error,  That  the  Aflion  lies  not,  be-  l*lowd.  120. 
caufc  it  is  not  ftiewn  that  heliad  been  elt^ed  if  a  Poll  J  l^^^  "^^r 
had  been  ^granted.     Sed  non  Allocatur,     For  the  Mayor  504. 
c?id  not  do  his  Duty,  and  'tis  faid  by  that  he  16ft  the  Warn  of 
Office,  which  after  Verdia  is  fufficient:  And  of  that  pS^'«^ 
Opinion  wer^  all  the  Judg^  of  the  Common  Pleas,  votes  cured 
but  Vaughan  Chief  Tuftice.  ^w>"*i  f"" 

Videpo(l,88« 
*  No/f,  It  was  no^  a  C(ueflion  in  either  of  the  two     #  p^  ci 
Courts,  Whether  an  Adion  of  the  Cafe\irbuld  lie,  fcr  ■  • 

the  bare  denying  or  tefufing  df  a  Poll,  and  returning 
another  ?  But  this  feemed  to  be  admitted  by  both 
Courts. 


Watts  agaiaft  Rymes. 

GASE,  for  faying  to  the  PlaintiflF,  TouareaTicl-  Piclc-x)oclpet, 
focketj    you    j^icked  my  Pocket,    and  took  away   my  notaaionabie. 
Money,  and  I  will  jujUjy' iU     The  Defendant  juftified  ^'idias^^^ 
for  other  Words,  and  traverfed  the  Words  as  here  laid:-  694, 69^ 
The  Plaintiff  maintained  the  fpeakiiig  of  the  Words, 
as  here  laid,  and  Iffue  thereupon,  and  Verdia  for  th^ 
Plaintiff.     But  by  the  Court,  Judgment  was  ftayed, 
becaufe  the  Words  thcmfelves  are  not  aaionable,  and 
therefore  the  Plaintiff  cannot  hav«  Judgment  notwith\ 
Handing  the  Juftification.    • 


Term. 


Terjn.  Sanct,  Trin. 


ANNO 
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Whaley  againft  Tankard. 

TeBtfftftrpd  TfjIJECTMENT,     upon    Not    guilty,    and  a  loogi 
iTycfJlon*'*      "  Special  Verdift  found  at  nrk  Aflizes,  the  Cafe- 
leviea'a  Fine     ^*^>  ^  SettlcDdcnt  was  made,  by  Covenant  to  ftaiid 
and  dies:   ife  (cized,  after  divers  other,  Ufes,  to  the  Ufe  oi  Charles 
in  Reverfion     Maynel  for  Ninety-nine  Ycai-s,  if  he  live  fo  long,  tbfc' 

fhall  have  «     "^    •     •  c.  r      i.*     t  -r  r  ^l  "- 

five  Years        Remainder  to  two  Strangers  tor  his  Lite  to  prelerve  the 

after  his  Contingent  Remainders ;  Remainder  to  the  firft,  and* 

Si^Fincr'''^  fo  on  to  the  tenth  Son  of  Charles  in  Tail>  the  Remain- 

s.  c.  1  Vent,    der  to  Edmund  Maynel,  Father  of  the  Leffor  in  Tail, 

*4i-  the   Remainder  to  the  right  Heirs  of  the  Covenantor. 

?vent.  334.     ^^^  ^^^  precedent  EAates  being  fpent,  Charles  the  14th 

aKeb.  37.         of  O^iober,  1656.  enfeoffed  the  Defendant,  and  in /jT/V/. 

jKeb.  30,         1656.  levied  a  Fine  to  him,     Edmund  Father  of  the 

^7»  no-  Leffor  being  then   alive,  and  of  full    Age.     Edmund, 

Father  of  the  Leffor,  died   the  8th  o£  March,  1661. 

leaving  the  Leffor  then,  and  ftill  under  the  Age  of  one 

-and  Twenty.     Charles  died  the  1 8th  of -4«^k/?,  1664. 

without   Iffue  male,    leaving  a  Daughter  ftill  alive. 

And  the  Leffor  entered  and  demifed  to  the  Plaintiff,  and 

th^  Defendant  ejefted   him ;    and   the  Qjieftion  was. 

Whether  as  this   Cafe  is,  the  Leffor   fhall  have  five 

Years  after  the  Death  of  Charles   to  avoid  the  Fine  ? 

For  fo  the  Leffor  being  then  and  ftill  an  Infant,  the 

^  Lcflbr 
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Leffor  is  well  in  Point  bf  Time  to  avoid  Ihe  Fiiiei 
Or,  if  the  Entry  fliould  not  have  been  made  withiil 
five  Years  after  the  Fine  levied  ?  For  then  the  Right  of 
Entry  i»  within  the  five  Ycari  attached  in  the  Father, 
and  fo  the  five  Year^  pafled,  ^nd  the  Sons  barred.  ' 

Thb  Cafe  *  wfts  argued  at  Ba*-  by  Lkvinx  for  the  *  P*  53 
Plaintiff,  and  Wefion  fot  the  Defendant.  And  for  the 
Plaintiff  it  wHs  faid,  That  if  CharUs  had  been  Tenant 
for  Life,  he  in  Remainder  would  have  had  five  Years 
after  the  Death  of  Charles  the  Conufor,  as  is  held  in 
Moor.  fl.  192.  3  09.2^4.  Ibidi^lg*  sCro.  Sahiii 
and  Clark's  Cafe^  9  Co.  Forger's  Cafe,  %  Cd.  Inft,  519* 
Though  it  is  true,  he  might  have  entered  for  the  For- 
feiture in  the  Life  of  Tenant  for  Life,  yet  he  is  not 
bound  to  enter,  but  (hall  have  five  Years  denavo  allowed 
him,  after  the  Death  pf  Tenant  for  Life,  within  the 
fecond  Saving  of  the  Statute  of  4,  Ht  7*  which  faves 
future  Rights  j  and  the  Title  whith  comes  by  the 
Determination  of  the  Eilate  for  Life^  is  allowed  to  be 
a  new  Right  within  this  Saving,  which  firft  accrues  to 
him  in  Remainder  after  the  Death  of  Tenant  for  Life. 
But  Coke  in  Peer's  Cafe,  and  CatlUi  in  Plowdens  Com^ 
fnenU  374.  d.  fay  it  is  otherwife^  where  Tenant  for 
Years  levy  the  Fine  j  but  the  Eiitry  muft  be  within  five 
Years  after  the  Fine  levied,  for  in  that  Cafe,  he  in 
Remainder  hath  a  prefent  Right  to  maintain  an  Affife 
for  the  Diflfeifin,  done  unto  him  by  levying  the  Fine. 
And  ill  this  Cafe  it  may  be  urged,  as  indeed  it  is  true. 
That  Charles  is  no  more  than  Tenant  for  Years,  de- 
terminable by  hb  Death.  But  to  this  it  was  argued  for 
the  Plaintiff,  That  there  are  ho  Words  in  tlie  firft  or 
fecond  Saving  of  the  Statute  to  warrant  this  Diverfity,^ 
nor  are  there  any  mention  there  of  Freehold,  or  Chat- 
tels ;  but  the  inh  Saving  of  the  Statute  faves  prefent 
Rights,  aiid  the  fecond  oaving  faves  future  Rights^  fo 
as  the  Entries  be  made  within  five  Years.  Now  when 
Tenant  for  Life  levies  a  Fine,  he  in  Reverfiou  or 
Remainder  hath  a  prefent  Risht  to  enjLer  for  the  For- 
feiture, ^  well  a3  if  X^nant  for  Years  leviea  a  Rne. 
And  in  thia  Cafehe  in  Remainder  hath  alfo  a  new  Right 
of  Entry  when  the  jBflate  determines,  as  much  as  in 
the  Cafe  of  Tenant  (or  Life.  If  Tenant  for  Life  bo 
diOelfcd,  aad  a  line,  levied  by  the  Diifeifor,  it  ia  true 
l^c  in  KemAiodec  .Mnnot  hay^  aiv  Aflife^  bccaiife  the 

Right 
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-  Right  of  Freehold  remains  in  the  Diffcifce  j  but  when 
the  Fine  is  levied  by  the  Tenant  himfelf,  there  is  Dififc- 
ience  between  Tenant  for  Life,  And  Tenant  for  Years; 
in  both  Cafes  it  is  a  Forfeiture^  and  he  in  Remainder 
or  Reverfion  may  enter>  and  bring  his  AiRfe  immediately. 
And  the  true  Reafon  why  the  Revcrlion  or  Remainder 
is  not  barred  in  both  Cafes,  is  becaufe  they  are  dry 
•P,  54  Eftates,  which  yield  no  Suit  or  Service  until  the  *  De- 
termination of  the  particular  Eflates,  fo  that  there  is 
nothing  to  attract  the  Attention  of  him  in  Remainder 
or  Reyerfion,  and  make  him  regard  the  EAate.  And 
Farmer*s  Cafe,  3  Co.  though  it  had  other  Ingredients 
in  the  Cafe,  as  continual  Payment  of  the  Rent,  and 
alfo  a  Cotkinuance  of  Polfeffiou,  yet  in  the  principal 
Matter  'tis  a  Judgment  in  Point  for  this  Cafe.  For 
the  Payment  of  the  Rent  there,  when  no  Rent  was  to 
be  paid,  can't  make  a  Difference ;  neither  can  the  Con- 
tinuance of  Poffcflion  make  a  Difference,  for  in  the 
Cafe  as  it  is  put  ^3  Cro.  254.  there  was  a  Render  in  the 
Fine  to  a  Stranger.  But  the  better  Reafon  in  Farmtr*s 
Cafe,  is  the  Breach  of  Truft  and  Confidence  between 
the  Leflbr  and  Leifee,  and  that  the  Statute  meant  not 
to  enable  any  one  to  levy  Fines  that  was  not  enabled 
at  Common  Law.  And  at  Common  Law  it  was  a 
good  Plea  to  the  Fine  of  Tenant  for  Years,  partes 
jinis  nihil  hahuerunt :  5  Co.  5.  Saffin^s  Cafe.  And  al- 
though the  Fine  and  the  Feoffment  in  this  Cafe  were  at 
feveral  Times,  yet  being  both  made  to  the  fame  Perfon, 
and  to  the  fame  Ufes,  they  make  only  one  Conveyance, 
and  one  Forfeiture,  i  Co.  CromweVs  Cafe,  .and  i  Cro. 
Sahin  and  Clark's  Cafe.  It  was  alfo  faid  and  agreed 
by  all.  That  the  Remainder  to  the  two  Strangei-s  for 
Covenant  the  Life  of  Charles  was  void,  they  being  not  of  Blood 
Sw  ufV  of  ^^  ^^  ^^^  Covenantor,  and  fo  it  was  no  Forfeiture  as  to 
onewhoisnot  them:  And  laftly.  That  the  Warranty  in  the  Fine 
of  the  Blood,  could  be  no  Bar,  it  being  defcended  upon  the  Son  of 
\^dcPoft.  theConufor.  To  which  Wejion  anfwered.  That  the 
75, 10  78.'  Feoffment  being  made  before,  and  the  Fine  levied  after, 
though  both  to  the  fame  Perfon,  takes  off  the  Excep- 
tion of  partes  finis  nihil  habuerunU  And  this  NaU  Chief 
Jufticc  agreed,  and  faid.  That  though  in  raifing  Ufes^ 
and  making  Conveyances,  Fines,  Feoffments,  Bargains, 
Sales,  £^c.  Tn«y  be  one  Conveyance,  as  in  CromiveP^ 
Cafe,  yet  171  rci  vcritate,  a  Freehold  is  conveyed  to  the 

Feoffee 
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Feoffee  immediately  by  the  Feoffment ;  and  fo  pariei 
jinis  nihil  habuerunt  can't  be  pkaded,  for  the  Freehold 
was   in  the  Coniife^  bjr  the   Febffracnf,    though   the 
Conufor  had  nothing.     Then  Wejlon  faid.  That   thiii 
Feoffment  made  by  a  Leflee  for  Years,  who  had  no 
Right  tb  make  Livery,  was  a  Thihg  of  notoriety,  of 
which  Tenant  in  Remainder  ought  to   take  Notice : 
Othctwife  of  Tenant  for,  becaufe  he  hath  Power  to 
make  Livery,  and  hereupon  wbuld  have  maintained  the 
Difference  of  Coke  in  Podger's  Cafc,  betweeti  a  Fine  by       ■ 
Tenant  for  Life,  and  Tenant  for  *  Years,  relying  alfo         P.  55 
tipoa  the  Feoffment,  and   the  Fines  being  made  ^nd  '  p^offment, 
levied  at  feveral  Times.     But  H<2/tf  faid,  This  woujd  Fine,  Reco- 
not  make  a  Difference;  for  fo  it  was  in  Farmer's  Cafe,  ^'jJJ^^f^*^ 
and  to  this  Pui^jofe,  both  are  to  be  looked  iipon  as  oncAflorancc* 
one  Conveyance  to  defraud  him  in  Remainder:    And  ^f- to  what 
he  faid  there  could  be  ho  Difference  betvti^ecn   a  Fine  ^^* 
levied  by  Ttnant  for  Life  and  Tenant  for  Years,  and 
the  Reafon  why  in  neither  of  thefe  Cafes  a  Fine  Ihall 
bar  isj  for  the  Truft  and  Privity  which  is  between  the 
Leffee  and  him  in  Remainder,  that  no  prejudice  be  done 
by  fuch  A^fts :  And  thjtt  the  Opinion  of  my  Lord  Cok^ 
Was  to  be  queftioncd  ;  and  the  Opinion  of  CatUn  was, 
that  it  is  the  fame  both  in  Cafd  of  Tenant  for  Life  and 
Tenant  for  Years,  which  is  contrary  to  all  the  Books 
before  cited :  All  which  was  agreed  by  Ttuyfdeiiy  but 
iipon  the  Importunity  of  Wejlon^  to  be  farther  heard, 
Adjomaiur.  Sed  fofttdy  rto  one  appearing  to  argue   it 
farther  in    Hilary  Term,    Judgment    was    given    for 
ihe  Plaintiff   by  fiifc,  Rainsford   and  Wyl&i    abfent 
Twyfden* 

And  NotCy  A  Writ  of  Error  Wis  brought  iipon  this 
Judgment,  but  before  it  came  to  be  argued,  the  Deed 
made  in  the  Time  of  King  fames  the  Firft,  and  feveral 
Times  viewed  heretofore,  and  now  found  in  this  Spe- 
cial Verdift  as  a  true  Deed,  was  at  laft  upon  it  Trial 
jit  Bar  in  this  Court,  found  to  l>e  a  forged  Deed,  as 
appears  hereafter  in  Eafier  Terrii  25  Car.  2.  for  another  Vide  ante 
Part  of  the  fainc  Eftate;  upon  Which  there  was  no  5!^^'***'^ 
farther  Proceeding  upon  the  Writ  of  Erron     And  in      * 
Truth,  at  the  Trial  at   Ybrky  the  Defendant  ilood  not 
miich  upon  proving  the  Deedi    being  confident  the 
Matter  of  Law  was  for  him< 

Thomffon 
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Thwtpfon  againft  Butler. 

AJminmra.  A  MAN  makes  his  Will,  and  thereby  gives  2000 L 
thTnexrof  ^^  ^^  ^^  ^^^  Daughter,  and*  the  Rcfidue  of  his  Eftate 
kin,  there  be-  after  Dcbts  and  Legacies  paid,  to  his  Wife,  and  miakes 
Lc'icfi^i?^  T  *•  ^^^^  Executor,  and  dies;  J.  S.  died  Inteftate,  and 
x^tx\l\ZzT  for  fix  Years  after,  no  one  fued  Adminiftration.  At 
tic  ?  laft  the  Daughter  fued  out  Adminiftration  de  bonis  non, 

^'^^•*^^'  i^c.  and  fo  continued  four  Years,  and  during  that 
1  v«Dt.  %iy.'  Time  obtained  divers  Judgments  and  Decrees  as  Admi* 
Vide poft,  90,  niftratrix.  And  now  the  Wife  being  refiduary  Legatee, 
$iyic  ^4, 102.  ^*'^^  ^^^  Daughter  into  *  the  Ecclefiaftical  Court  to 
AUeya  36.  5^.  have  this  Adminiftration  repealed  and  granted  to  her^ 
^^'  ^^'  ^*  which  the  Ecclefiaftical  Court  bein^  ready  to  do,  the 
.T0-I7S.  Daughter  prayed  a  Prohibition,  furmifing.  there  was  no 

I  Vent,  zift  Refidue.  Hale  Chief  Juflicefaid,  TheReafon  why  Admi- 
j^'^  niftration  granted  to  the  next  a-kin,  was  not  revocable 

^  '  ^*  after  the  Statute  of  H.  8.  is,  becaule  it  is  intended  that 

*  P*  56  fuch  Adminiftrator  ftiould  have  the  whole  Rcfidue  to  bis 
own  Ufe ;  and  upon  th'is  Account  the  Ordinary  could 
not  grant  Diftribution,  nor  oblige  the  Adminiftrator  to 
diftribute,  till  the  Law  was  altered  by  the  late  Statute. 
But  that  has  not  altered  the  Cafe  yet,  where  there  is  a 
refiduary  Legatee,  for  the  refiduary  Xegatee  being  to 
have  the  whole  Surplufage  by  the  appointment  of  the 
Teftator,  and  the  Adminiftrator  nothing;  he  held. 
That  Adminiftration,  though  granted  to  the  next  of 
Kin,  might  be  revoked  and  granted  to  the  refiduary 
Legatee.  But  it  being  here  alledgcd  that  there  is  no 
Rehdue,  whether  that  takes  away  this  Power  of  Revo- 
cation Curia  advifare  vtdu  And  afterwards  Dr.  JValUr 
argued  and  affirmed,  that  by  their  conftant  Praftice, 
where  there  is  a  refiduary  Legatee,  Adminiftration 
j^rantcd  to  the  ne3;t  of  Kin  is  revocable  and  grantable 
to  the  refiduary  Legatee,  though  there  be  not  at  prefent 
any  Refidjue,  becaufe  of  the  Poflibility  that  a  Refidue 
may  ftill  liappen;  and  cited  theCountels  of  P^/«'for(?«^A's 
Cafe  to  be  fo  fcntepced*  But  Dr.  Majlers  for  the 
Daughter,  denied  their  PraSicc  to  be  fo;  and  cited 
Buftons  Cafe^  as  fentenced  contrary,  there  being  no 

Refidue 
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Rcfidue  at  prefent.     Afterwards  the  Parties  agi^eing  in 
Court,  the  Cafe  was  not  judicially  determined. 


Bolhn  againft  Lee. 

COVENANT  upon  a  Charter  Party,  between  Bchon  ^^^^^^^j. 
Owner,  and  Lee  and  Morgan  Merchants,  Freigh-   ^^d  JB^"and  _. 
ters  of  a  Ship,  by  which  Bolton  lent  them  the  Ship  to- of  the  other. 
freight  a  Voyage  to  Guinea,  for  48 1.  fer  Month  :  And    f^l^"!'^j'/ 
it  was  mutually  covenanted,  between  the  Parties,  ^  brings  an 
quemlibet  eorum  modo  fequentCy  and  then  followed  divers  A&ion  againft 
Covenants  concerning  Ship  Tackle,, and  performing  ^'cr^^kcb. 
the  Voyage,  and  then  a  Covenant  for  *  Payment  of  39,50! 
Freight,  'viz.  when  the  Ship  arrives  at  Guinea,  that  the      ni  V    t*j 
Freight  then  due  fhould  be  paicl  in  England  upon  Notice  *  ^' 

of  the  Arrival,  and  when  flie  arrives  in  England,  that 
all  which  fhould  be  due  from  the  Time  of  the  laft  Pay- 
ment, war  to  be  paid.    And  fets  forth.  That  at  fuch 
a  Time  the  Ship  arrived  at  Guinea,  and  that  fix  Months 
and  ten  Days  were  then  paffed,  which  came  to  fo  much,^ 
whereof  Notice  was  given.     And  that  afterwards  at 
fuch  a  Time  the  Ship  arrived  in  England,  and  that  then 
Freight  at  the  Time  of  the  laft  Payment  for  fix  Months, 
and  the  Freight  fince,  came  to  287 1.  4s.  and  that  the 
Defendant  had  not  paid  any  of  the  Sums.    The  Defen- 
dant demurred  ;  and  took  two  Exceptions  to  the  De- 
claration, I.  That  the  Aftion  is  brought  only  againft  , 
one  of  the  Merchants,  and  not  againft  both ;  and  the 
Covenant  between  the  Parties  isr mutual;  neither  does 
the  Covenant  for  them  &  quemlibet  eorum,  make  it  dis- 
junftive  between  the  Parties  of  both  Sides,  but  leaves 
it  joint  of  the  one  Part,  and  feveral  of  the  other,  aj* 
the  Duty  itfclf  is,  '^hich  ought  to  be  paid  by  both  the 
Defendants,   each  having  an  equal  Benefit;  and  the 
quemlibet  eorum^  fhall  be  referred  to  the  Plaintiff  only, 
who  is  the  fole  Party  of  the  one  Side.    8ed  non  allocatur ; 
The  Covenant  being  httvrccn  them  ^  quemlibet  eorum>, 
is  joint  and  feveral  of  both  Sides,     a.  It  appears  by 
computation.  That  the   Plaintiff  demands  more  than 
Jiis  Due  upon  the  firft  Breach  by  30s.  and  Icfs  than  is 
♦iue  upon  the  fecond  Breach  by  16s.:    And  though  the 
firft  may  perhaps  be  cured  by  the  Jury's  finding  lefe,  or 
PartIL                              E                                   tht 
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the  Plaintiff's  Releafe  of  the  Overplus;  yet  this  Demand 
of  lefs  than  is  due,  is  a  Fault  incurable:  So  is  2,  Cro. 
247.  Adderton  againft  DuntoHy  in  Ajfumffu^  Pofk.  209. 
Latch.  175.  Style  2.14.  Hob,  88.  Latchlow  againfl 
Tomlinfon  £s?  ihidem  P>v).  -Btf//y  againft  Goad,  ail  in 
AJJumpJity  from  which  Covenant  cannot  dilTer,  for  all 
is  to  be  recovered  in  Damages  in  both  Cafes.  And 
CIotTv  or  tilled  Cafe,  i  Cro,  in  Annuity,  and  Baily  and 
Offord's  Cafe,  ibid,  in  Debt,  and  Hi//.  21  ^22.  of  this 
King  inter  Hulm  and  Saunders  in  Debt.  Of  the  other 
Side  for  the  Plaintiff  were  cited  2  Cro.  a9&,  5^9.  that 
it  is  good  in  other  Actions,  nor  in  Debt.  Hale  Chief 
Jufticc  took  a  Difference  between  this  Cafe  of  Covenant 
and  Debt..  And-  held.  That  after  Vcrdift  it  is  un- 
queftionably  cured,  though  upon  general  Demurrer  it 
would  be  doubtful,  but  upon  a  Special  Demurrer  it  is 
clearly  naught,  and  *  gave  Rule  for  Judgment  fro. 
guerente ;  faying  the  Defendant  mip,ht  move  it  in  Arreft 
of  Judgment,  after  the  Writ  of  Inquiry,  if  he  thought 
good:  But  it  was  not  moved,  and  fo  Judgment  paffed 
abfolutely  for  the  Plaintiff.  Sir  IVHUam  Jones  Courifel 
for  the  Plaintiff,  Levim  for  the  Defendant. 


S.  C.  I  Vent. 
214,  &c.  225. 
3  Keb.  42,  53, 

Vide  1  Roll. 
Abr.  833, 
^36.  837 
Kaym.  425. 
3  Lev.  70. 
a  Lev.  58, 
162. 

3  Mod.  81, 
1C4»  123. 
I  LI:t^^.  823. 
©"r.  prox. 

P«g- 

Devifetoone 
for  Life,  and 
after  his 
Death  to  his 
Iffue,  with 
Power  to 
xnake  a  Join- 
ture, an  In- 
tail. 

Vide  nofl, 
16%,  163. 
3  Lev.  70, 71. 


iSng  againft  Melling, 

EJECTMENT,  and  upon  Non  culf.  a  Special  Vcr- 
dift,  wherein  the  Cafe  was,  Robert  Melling  feifed 
in  Fee,  devifed  to  Bernard  Melling  for  Life;  and  after 
his  Deith  to  the  Iffue  of  his  Body  by  a  fccond  Wife, 
(he  having  at  the  Time  of  the  Devife  anpther  Wife) 
and  for  default  of  fuch  Iffue  to  John  Mellingy  the  Leffor 
of  the  Plaintiff;  Provided,  that  Bernard  may  make  a 
Jointure  to  his  fecond  Wife  for  her  Life,  and  died. 
Bernard  entered,  and  during  the  Life  of  his  fiift  Wife 
fuffered  a  t  ommon  Recovery  to  the  Ufe  of  him  and 
his  Heirs  ;  his  faid  Wife  died,  and  he  afterwards  mar- 
ried the  Defendant,  his  fecond  Wife;  and  covenanted 
to  ftand  feifed  to  the  Ufe  of  himfelf  and  his  fecond 
Wife  for  their  Lives  ;  Remainder  to  the  Heirs  of  their 
two  Bodies  :  Remainder  to  the  right  H^irs  of  the 
Survivor  of  them,  and  died  without  Iffue,  and  the 
Defendant  his  fecond  Wife  entered  ;  upon  whom  yo/m 
Melling  the  Remainder  Man  in  the  Will  named,  entered 

and 
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and  demifed  to  the  PlaintifT.     This  Cafe  was  argued  by 
Coleman  for  the  Plaintitf,  and  Levinz  for  the  Defendant,  ^ 

and  three  Points  were  made.      i.  If  Bernard  took  an 
EiUtc  Tail  in  PoiroiVion,  or  only  an  Eftate  for  Life,  the 
Remainder  to  his  IlTuc  ?     2.  If  he  took  only  an  Eftate 
for  Life,  and  that  forfeited  by  the  Recovery,  yet  whe- 
ther  or  not  his    Power  to  make  his  Wife  a  Jointure, 
does  ftill   remain  ?     3.  Admitting  the   faid   Power   to 
remain,  whether  it  has  been  well  executed  ?  CoLman 
argued  he  took  only  an  Eftate  for  Life,  by  Reafon  of 
the  exprefs  Words  in  the  Will,  and  cited  IVildc's  Cafe, 
6  Co.  refolved  by  all  the  Judges  of  England:  A  Devife 
to  Baron  and  Feme  for  Life,  and   after  their  Deceafc 
to  their  Children,  they  having  at  that  Time  Children, 
is  only  to  them  for  Life,  Remainder  to   their  Children 
for  Life.     And  it  is  there  faid,  *  That  in  a  Devife  to  a      *  P.  59 
Man  for  Life,  and  after  his  Death  to  his  Children,  the  jrftafc.jaji 
Children  take  by  Remainder:  And  4  Elh.  Bcnloe  vr2LS  per  Devife. 
cited,  and    i   Rol.    83*:.     Devife  to  one  for  Life,  Re-   i  Buhl.  219. 
mainder  to  the  Sons  of  his  Body,  and  if  they  alien,  to  83^3,^^834^ 
his  Daughter,  refolved  the  Father  takes  only  an  Eftate  836,*  837.' 
for  Life:    And   i    Co.   Rep.  Archer's  Cafe,  a  Devife  to   ^'^' l^"^'^^\ 
Robert  for  Life,  and   after  his  Death  to  the  nevt  Heir  853,' 864,' 397! 
male  of  his  Body,  and  the  Heirs  male  of  the  Body  of  Dyer  irz, 
fucli  Heir  male,  is  adjudged  an  Eftate  for  Life  to  Robert.  J33-  ^7\'  3^3- 
2.  He  argued.  That  the  Power  to  make  a  Jointure  was   cro.  luir. 
forfeited  and  cxtinguifhed  by  the  Recovery,  being  not   248- 
a   bare  Power,  but  a  Power  coupled  with  an  Intcreft;   ^^^^h 
like  Albany's  Cafe,  and  Diggs  Cafe,   i  Co.  Ref.     3.  He   J06.         ^^' 
urged.    That   this   is  not  a   good  Execution   of    the  Ow.  29, 140.  ^ 
Power,    admitting   it  not   to    be    e^tinguifhed  :    For  ^*g  ^^1'*  '*• ." 
I  ft.  The  Privity  of    Eftate,  upon  which   the   Power  ?'Leon.  57, 
depended,  is  tolled  by  the  Recovery:    And  zd.    He  211,227- 
having   nothing  of  the    old    Eftate  left  in  him,  out  of  3  Leon.  211, 
which  the  Ufc  could  arife,  it  muft  arifc  out  of  his  new  6  Co.  16. 
Eftate  gained  by  the  Recovery,  which  is  now  avoided  9  ^o*  »^7- 
and  deftroyed  by   the   Entry  of  John  in  Remainder.   J°co?\75.' 
.Levinz  e  contra ;  And  i  ft.  he  argued.  That  Bernard  took   Croi  Car. 
an  Eftatc-tail   executed   in  him,  and   the  Ifl'uc  by  the  ^^\^'^' , 
fecond   Wife  could  not  make   it  a  contingent  Eftate.  \^^^^i>j]' 
For  a  Gift  to  a  Man,  and  the  Heirs  of  his  Body  by  the  448!  695. 
Wife  of  another   Perfon,  is   not   a  contingent,    but  a  2L«v.  58. 162- 
ijicfcnt  Eftate-tail  in  the  Donee.     Co.  Lit.  120*  b.  184.   3LCV.70.* 
i/.    Phr.'d,  Com.  2<'  *•     And  as  to /f'VWs  Cafe,  where  3Mod.8i. 

E  2  it   '^4.  123. 

.1  Lutw.  82i' 
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«P.  60 

Vide  P'ry  and 
Urter's  Cafe, 
t  Vent.  199. 
Kaym.  23'?. 
Lex  Tefta- 
iD«nt.  287. 


Vide  Yclv.9. 
Poft,  ^9. 
.3  Lev.  127. 
I  Salk.  24r. 
a^Mod.  986. 


It  IS  faid,  a  Devife  to  a  Man  and  his  Wife,  and  aftc* 
their   Death  to  their  Children,  they  having  then  no 
Children,  that  the  Children  after- boin  may  take  by 
Remainder ;  the  Point  was  not  judicially   before  the 
Court,  but   an  obiter  difium;  and   in  BepiloCy  4   Eliz^ 
Pafch.  30.  the  Cafe  appears  to  be  thus  :  A  Devife  to 
Jf^illiam  his  Son  for  his  Life,  and  after  his'  Death  to 
his  Men-children,  and  yet  adjudged  an  Eftatc-ta»l  ;  fo 
that  the  Cafe  cited  by  my  Lord  Coke  to  maintain  his 
Opinion  is  contrary  to  his  Opinion.     And  the  fame 
Cafe  is  reported  i  Anderf.  flaeit.   no.  without  making 
any  DilTcvence,  \y'hether  he  has  then  Men-children,  or 
not.     And  as  to  the  Cafe  i  Rol.  it  there  appeared  the 
.  Devifor's  Intent  was.  That  the  Father  fliould  be  only^ 
Tenant  for  Life,  the  Eftate-tail  to  the  Son,  for  that 
the  Claufe  to  reftrain  Alienation  is  added  ouly  to   the 
Eftate  of  the  Son.     And   as   for  Archer's  Cafe,  there 
the  Words,  To  the  Heirs  males  cf  the  Body  of  the  Heir^ 
as  there  added,  manifeft  his  Intent  to  exclude  Robcri 
the  Father  from  *  having  having  any  Eftate  of  Inheri- 
tance :  He  alfo  cited   i  RoL  839.  S.  4.  a  Devife  to  Rofi 
for  Life,  and  if  fhe  marry  after  his  Death,  and  hath 
Heirs  of  her   Body,  that   the  Heirs   fhould  have   the 
Eflatc  :  Refolved,  Rofe  takes  an  Eftate-tail ;  and  a  RoL 
253.  a  Devife  to  A.  for  Life,  and  after  his  Death  to  the 
Heir  of  his  Body,  in  the  Angular  Number ;  and   yet 
refolved,  an  Eftatc-tail  in  A*     And   the  Rcafon  why 
the  Word  IJfue  in  a  Will  makes  an  Eftate-tail,  is  becaufe 
Iffue  in  a  Will  (made  by  Men  incfs   Conjilii)  is   con- 
ftru6lively  to  be  taken  as  of  the  fame  Effort  with  the 
"Word   Heirs.     And  by  the  Rules  of  Law,    when  an 
Eftate  is  limited  to  the  Anceftor  for  Life,  the  Word 
Heir  comiiig  afterwards,  cannot  be  taken  to  be  a  Word 
of  Purchafe.    2.  He  argued  and  agreed.  That  a  Power 
coupled  with  an  Iritcreft  in  the  fame  Peifon,  is  deftroyed 
by  his  Feoffment,  Fine,  ^c,  for   the  Power   is  to  be 
executed  upon  his  own  Eftate,  and  with  that  he  has 
departed  :  But   in  this  Cafe,  the  Power  is  not  to    be 
executed  upon  the  Eftate  of   Ber?tardy  fuppoling   hi» 
Eftate  to  be  for  Life ;  but   it  is  to  make  his  Wife   a 
Jointure,' which  is  not  to  take  Place  till  after  his  Death; 
and  to  charge  the  Reverfion  only,  and  fo  merely  colla- 
teral to  his  Eftate  for  Life.    And  fuch  collateral  Powers 
are  not  deftroyed  by  Feoffments,  Efc.  15  //.  7.  a  Power 

to 
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to  Executors  or  Tvuftees  to  fell  to  J*  5.  tbougi  they 
make  a  Feoffment  to  y.  D.  yet  they  have  Power  to  fell 
to  y.  S.  3.  He  faid.  That  Bernard  in  this  Cafe  was 
no  mgrc  thaji  an  Inftrurocnt  to  convey  a  Jointure  to  the 
Wife,  and  when  flie  is  in,  {he  is  in  by  the  Devifor ;  and 
therefore  if  by  Virtue  of  fuch  a  Power  *n  Executor 
fells  a  Rent  without  Deed,  the  Sale  is  good,  for  the 
Vendee  is  in  by  the  Will.  And  though  he  hath  here 
made  a  greater  Eftate  than  he  ought  to  her,  yet  what 
he  hath  fo  made  is  good  for  fo  much  jas  he  was  im- 
powered  to  make,  and  void  for  the  Relidtie.  Co>  Lit. 
259.  a.  Where  one  doth  lefs  than  his  Authority^  all  is 
void:  When  more  thaii  he  had  Authority,  the  A<ft  is 
good  for  fo  much  as  is  within  ^is  Power,  but  void  for 
the  reft.  Hale  Chief  Jufticc  upon  this  Argument  held. 
That  Bernard  took  only  for  Life ;  for  it  is  only  by 
ConftruSion  in  Wills  to  anfwer  the  Intent  of  the 
Teftator,  that  Iffues  are  taken  as  of  the  fame  Jmport 
with  Heirs  ;  ahd  when  the  Devife  is  by  exprefs  Words 
to  the  Father  for  Life,  it  cannot  be  a  good  Conftruc- 
tion  fo  to  conftrue  the  Words,  And  after  his  Death  to  his 
Ijfuesy  fo  as  to  deftroy  the  Etfeft  of  the  cxprefs  Words 
before  :  Alfo  he  held,  *  That  the  Power  was  deftroycd 
by  the  Recovery,  or  otherwifc  the  Execution  might  have 
done  well  enough.  Twyfden  and  Rains  ford,  being  only 
in  Court,  inclined  to  Hale's  Opinion  ip  the  firft  Pointy 
but  faid  nothing  as  to  the  others.  Adjaurnatur.  After, 
at  another  Day,  Hahy  ijpon  Conlideration  of  the 
Books,  changed  his  Opinion,  and  held,  Thzt  Bernard 
took  an  Eftatc-tail ;  but  Twyfden  and  Ratnsford  held 
it  only  an  Eftate  for  Life  :  But  all  three  agreed,  That 
the  Power  was  extinfl  by  the  Recovery,  or  otherwifc 
the  Execution  was  well  enough.  But  by  the  .Opinion 
of  two  againft  Haky  Judgment  was  given  for  the  Plain- 
tiff, whereupon  Error  was  brought  immediately  in  the 
Exchequer-Chamber,  where  the  Judgnrent  was  reverfed 
upon  the  Point  in  Law  ;  for  there  all  agreed.  That 
Bernard  took  an  Eftate-tail ;  and  in  Eafler  Term, 
27  Car.  %.  in  Camera  Scaccarii  the  Reverfal  was  pro- 
nounced.   Levinz  for  the  Plaintiff  in  Error, 


^ower  cxe- 
xttted  in  Part^ 
ift  void  for  thf 
^holc,  but 
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Bayly  agaiaft  Munday. 


A  Patfon         -pjECTMSNT,  and  upon 
for  yt-a'rs?*''  ^  Vcrdift  thc  Cafc  ^.-as,  . 


vhich  is  con- 
firmed, this 
decs  not  deter- 
mine by  his 
Death,  as  by 
TSJon-refidencc 
S.  C.  I  Vent. 
244.  245.  246. 
3  Keb.  46, 
a  07,  193. 
3  Kac.  Abr. 
571-  396- 
Cowp.  149. 
4^9* 
a  Term.  Rep. 

749- 
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Per  Ton   m.ikcs 
n  Leafi",  rei»- 
(ieiing  Rent  at 
foMT  t).i)s,  or 
twenty  Days 
after  good. 


Parfon  makes 
^  conctirrcnt 
JLi'.ife,  the 
fiift  b/ing  to 
end  in  three 
Tcais. 


Non  Culf.  and  a  Special 
A  Vicar  having  made  ^ 
Leafe  for  Years,  did  after  upon  thc  nth  of  September, 
the  firft  Lcafe  being  unexpired,  make  a  new  Leafe  for 
twenty-one  Years,  to   commence  at  Michaelmas  next, 
rendering  the  ancient  Rent,  and  more,  ^payable  at  four 
Days,  or  within  twenty  Days  after,  which  Leafe  was 
confirmed  by  the  Biftiop,  being  Patron  and  Ordinary, 
and  by   the   Dean   and   Chapter  ;  the  Vicar  died,  hU 
Succcffor  made  a  new  Lcafe  to  the  Lcffor  of  the  Plain- 
tiff, upon  which  this  Eje^lment  was  brought,  and  the 
Cafe  was  twice  argued  at  Bar,  vizy     This  Term  by 
TJiurJby  for  the  Plaintiff,  and    Turner  for   thc  Defen- 
dant; and  /////.   23  ^  24  by  Sir  William  Jones  for  the 
Plaintiff,  and  Sir  Richard  Hardres  for  the  Defendant. 
And  after  in  Trinity  Term  Judgment  was  given  for  the 
Plaintiff    by   the    whole   Court,    I'iz.   Hale^   Txuyjden, 
Rainsjord  and    Wyldc.     In  this  Cafe  three  Points  were 
argued,   i  ft.  Whether  thc  Leafe  of  a  Parfon  or  Vicar 
fo  confirmed  be  void  by  his  Death,  according  to  what 
is  faiJ,  to  be 'adjudged  in  Moit  and  Hale's  Cafc,  3  Cro. 
upon  thc  Statute  of  Non-refideniey  W;r.  if  Death  *  be 
a  Non-rtTulcnce  within  this  Statute  ?     And  rcfolvod  by 
thc   whole   Court,    it    is   not  :     For   a   Non-rciidencc 
Micliiu   thc  Statute  is  a  Non-rcfidcncc  voluntary  and 
punilliable  by  the  Statute  ;    but  a   dead  Man   is   not 
punifliablc  :    And    Non   refidence  may  be  cxcufed    by 
Sickncfs.    6  Co.  Bulhr  and  Goodalcs  Cafe,   and  JVlcor. 
fh  609.  by   the  Exhibition  of  the  Ordinary.     And  in 
that  Cafe  of  Molt  and  Ilale^  though  repoitcd  by  Croke 
to  be  adjudged  :  Sir  Frauds  Moore  {ays  in  his  Report  of 
it.  The  Court  were  divided  in  Opinion  in  that  Point. 
2.  Thc  whole  Couit  agreed.  That  the   Rcfcrvation  of 
this    Rent   at  four  Days,  or  within  twenty  Days  after, 
does  nf)t  make  thc  Leafe  void,  it  being  for  thc  Advan- 
tage of  thc  SuccefTor  :  as   fuppofe   his  Prcdecefibr  dit=i 
afxer   thc    four   Days,  and  within  thc  twenty.    ^3.  All 
agreed,  That   this  Lcafe  made   tlic  iith  of  Septcmher 
for  twenty-one  Years,  to  commence  at  Michaelmas  next, 
is'  a   Lcafe  in  Reverfion,  and  therefore  void  :  But  Hair 
faid.  The  firft  Lcafe  being  in  effc  docs  not  make  tliis  a 

Lcaf^ 
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Leafc  in  Revei*fion,  but  a  concurrent  Leafe,  which  a 
Vicar  m!ty  make,  the  former  Leafe  being  to  determine 
within  three  Years ;  to  which  the  reft  faid  nothing^ 
Twyfden  only  fecming  to  difagree  thereto. 


Reeve  againft  Holgate. 


CASE,  for  faying  of  the  Plaintiff,  being  a  Malfter, 
habens  CoHoqiiium  of  him  and  his  Trade ;  Have  a 
care  of  him,  and  do  not  deal  with  him  ;  he  is  a  Cheat y  and 
will  cheat  you  ;  he  has  cheated  all  the  Farmers  a^  Epping, 
and  dares  not  (hew  his  Face  there,  and  now  he  is  come  to 
cheat  at  Hatfield.  A  Special  Verdift  found  all  the 
Words,  but  that  there  was  no  Colloquium  of  his  Trade. 
Curia.  The  Words  themfelves  fupply  a  Colloquium,  they 
appear  to  be  fpokc  of  his  Trade ;  Judgment  fc^r  the 
Plaintiff. 


Of  a  Maiftcr, 
Hf  las  cbea'td 
all  the  Farmers 
at  E.  without 
a  Colloquium  of 
his  Trade, 
adlionable. 
3  Keb.  54- 


*  Betniff  againft  Feppk. 

A  PROHIBITION  was  prayed  to  the  Spiritual 
Court,  to  ftay  a  Suit  there  for  calling  a  Woman 
Whore ;  but  denied  upon  Confideration,  having  been 
twice  debated  both  at  Bar  and  Bench ;  for  it  is  an 
Ecclefiaftical  Slander,  and  examinable  and  punifhable 
in  the  Ecclefiaftical  Court,  and  it  is  not  to  be 
confidercd  only  as  a  faying  of  Scolding  and  Paf- 
fion. 
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Sait  in  the 
SpiritiuICourt  > 
for  calling  a 
Womi'n  fFl»rt 
S.C.  3  Kcb.58, 
Vide  Nelfon'f 
Lutw. 

&  I  Lev.  ii6» 
2Salk.  552^ 
692,  &c. 


Pawcet  againft  Beavres  and  his  Wife, 


CASE,  and  declares  that  he  retained  A.  to  ferve  him 
a  Year,  and  that  he  went  away  without  Leave, 
and  the  Defendants  fatis  fcientes  ^  machinantes  to  de- 
prive the  Plaintiff  of  the  Service  of  the  faid  A.  reti- 
nuerunt  i5f  cujlodiverunt  the  faid  A*  licet  Jcefius  requijitus 
to  the  contrary.      Judgment  \ras   given  in  Communi 

Barter 


Cafe  for  re<» 
taining  his 
Servant  de* 
parted  withr 
out  Licence^ 
S  Keb.  59- 

0  Mod.  99, 
i8z,  289. 

1  Salk.  j8g^ 
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Lies  agaiti$ 
Baron,  and 
Feme. 

Vide  I  Roll. 
Abr.  6.  pi.  6. 
7.  &348.V.- 
I  Danv.  24, 
23.  713-  &• 
poft,  145. 


J^ONco  by  Default ;  whereupon  Error  was  brouf^t  and 
aifigned,  that  the  Aftion  lies  not,  for  thev  did  not  iDtice 
the  faid  Servant  to  go  away,  and  he  of  hixnfelf  having 
deferted  the  Service  of  the  Plaintiff,  and  beiilg  thereby 
at  Liberty,  it  was  lawful  for  the  Defendants  to  receive 
him.  5^^  non  allocatur,  for  the  Aflion  lies  without  their 
Incitement,  they  having  Notice  that  he  was  the  hired 
Servant  of  another;  whereupon  they  afiSrmed  the 
Judgment. 

Notay  No  Notice  was  taken  of  the  Adion  being 
brought  againil  the  HuA>and  and  Wife,  and  a  Feme 
covert  cannot  retain  or  contract.  But  perhaps  the  rcr 
ceiving  and  keeping  him  without  Contrail,  is  a  Tirefpafs 
of  which  a  Feme  covert  may  be  guilty,  fufficient  to 
maintain  this  A<5iion  againft  her. 


*p.  64 


Spiritual 
Court  may 
proceed  upon 
an  Ail  or 
other  tem- 
poral Matter 
incident,  as 
long  as  they 
prqceed  ac- 
cording to  the 
Kiilcs  of  Coaa- 
inon  L.iTV. 
S.  C.  2  Salk. 

I  Lev.  164, 

180. 

a  Com.  Dig. 

513- 

4  Hac.  Abr. 

261. 

3  Bl.  Com* 

113. 


*  William  Juxon  againft  the  Lord  ISyton. 

SI  R    William  Juxon  prayed  a  Prohibition  to  the 
Spinitual  Court  of  Chejler,  fliewing  that  the  Arich- 
.  bifliop  of  Canterhury  being  fcized  of  the    impropriate 
Rc£iory  of  Rachdaky  in  the  County  of  Lancajler  and 
Diocefs  of  Chejlevy  demifcd  the  fame  to  the  Lord  Byrwi 
for  twenty-one  Years   (about  the  Year   166 1.)  who 
afterwards  mortgaged   the  fame  to  Pery,  who  was  in- 
debted to  Sir  William^  and  went  off  to  Places  unknown  ; 
whereupon  it  was   ena6lcd  by  a   private  K&.  of  Par- 
liament, That  this  Mortgage  fhould  be  invefled  in  Sir 
William  Juxon,  to  all  Intents  and  Purpofes  as  it  was  in 
Pcry  :    And  that  the  Lord  Byron  libelled  in  the  Ecclc- 
fiaftical  Court,  againft  divers  of  the  Tenants  for  Tithes 
due  after  tire  faid  A6t :  Upon  which  Sir  William  Juxon 
came  in  fro  inter ejje  f no,  and  fet   forth  all  the  faid 
Matter  to  the  Court ;   yet  they  neverthelefs  proceeded 
and  gave  Sentence  againft  the  Tenants  for  the  Tithes, 
for  which  he  prayed   a  Prohibition,  Firji  Becaufe  the 
faid  Court  is  not  to  meddle  with  the  Conftruflion  of 
A6ls  of  Parliament.     2  RolL  306,  307.     Secondly,  Ad- 
mitting they  may  hold   Plea  of  a   Temporal  Matter 
incident  in  an  Ecclefiaftical  Caufe,  according  to   iz 
Co,  65.  Fuller  and  Wifr^rd's  Cafe,  yet  this  is  no  longer 
allowable  than  while  they  proceed  according  to  the 

Common 
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Common  Law  in  that  Matter,  for  they  fhall  «ot 
be  fuffered  to  proceed  in  ao  incident  temporal  Matter 
contrary  to  the  Courfe  of  the  Common  Law.  And 
here  they  have  determined  contrary  to  the  Courfe 
of  the  Common  Law,  that  the  Reflory  in  Effeft 
was  not  well  fettled  in  Sir  William  by  the  Aft  of  Par-» 
liameut,  becaufe  they  have  given  the  Tithes  due  after 
the  faid  Aft,  to  the  Lord  Byron.  But  the  Prohibition 
was  denied  f^r  Hale  and  the  whole  Codrt ;  they  agreed, 
that  the  Spiritual  Court,  though  they  may  try  Mattera 
cognizable  at  Common  Law,  which  fall  in  incidentally 
Vvhcre  the  Principal  is  Ecclefiaftical ;  yet  they  fhall  be 
prohibited  if  they  proceed  in  the  Trial  of  fuch  incident 
temporal  Matter  otherwife  than  the  Common  Law 
would ;  But  they  have  not  done  fo  here,  for  the  Aft 
vefts  the  Mortgage  in  Sir  William  Juxotty  as  it  was  in 
Teryy  and  Pery  being  but  a  Mortgagee  and  out  of  Pof- 
feflion,  and  Byron  the  Mortgagor  in  Poffeffion,  Pery 
could  not  at  Common  Law  have  recovered  the  Tithiss 
till  he  had  gained  *  the  PoffciTion  of  the  Reftory  by 
Ejeftment ;  no  more  can  Sir  William  Juxon,  But  till  4^  p,  ^^ 
the  Reftory  be  recovered  from  the  Lerd  Byrou,  tlic  ' 

Tithes'  belong  to  him.  So  that  they  have  given  the 
fame  Judgment  in  their  Court,  as  this  Court  would 
have  given,  and  this  being  affirmed  here  to  be  the 
Ground  of  their  Proceeding  there,  a  Prohibition  was 
denied  without  putting  the  Lord  Byron  to  plead  to  the 
Suggcftion. 


Term. 


(     66     ) 


Term.  Sanct.  Mich, 


ANNO 


24  Gar.  II.  in  Banco  Regis. 


Solicitors  ia 
.EjeamcDt 
committed  till 
they  find  a 
Plaintiff  able 
to  pay  tlie 
Cofts. 

Vide  4  Mod. 
379- 
lLxl.210^211. 


Henloe  againft  Peters  and  Buck. 

EJECTMENT  upon  the  Demlfe  of  the  Duke  of 
Richmond^  and  Veidicl  and  Cofts  taxed  for  the 
Defendant,  the  Plaintiff  being  not  to  be  found,  and 
the  Duke  a  Perfon  privileged  by  Parliament,  and  alfo 
at  this  Time  Ambaffador  beyond  Sea  ;  fo  that  no  Cofts 
could  be  had  againft  him,  the  Court  ruled,  That  the 
DuUe*s  Agents  }Vrc7iham  and  Tilfony  who  pave  the 
Name  of  the  Plaintiff  to  Hill  the  Duke's  Attorney, 
ihould  pay  the  Cofts,  or  produce  a  Plaintiff  able  to 
pay  them,  and  committed  them  till  they  did  fo. 


Tofer  and  his  Wife  againft  Davis. 

Jiiuit  io  ihc        'in  H  E  Plaintiffs    fued    Davis   in    the    Ecclefiaftical 
spiritual  JL     Court,  for  calling    To/Vr,    Cuckold  and  Cuckoldly 

Ton"and^Feme  ^^^^"''^y  whereupon  a  Proiiibition  was  granted  niji  caufa 
lor  calling  the  ^^H  die  ;  at  which  Day  Levins  for  Caufc  fhewed.  That 
vm'^I^' n"'^'*  ^'*^  Baron  and  Feme  joining  in  this  Suit,  no  Prohibi- 
tion ought  to  go,  aliler  if  he  had  fued  fole,  i  Rclle  296. 
for  thefe  Words  charge  the  Feme  with  Incontinence, 
for  which  it  is  rcafonablc  flie  fliould  be  allowed  this 
Suit  in  the  Spiritual  Court  to  f  unifli  a  Defamation, 
M'hich  fubjeSls  her  to  Penance  there ;    But  if   the 

IIulban4 


Vide  2  Salk 
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Hufband   had  fucd   there  folcly,  a   Prohibition  would 

Iiave   lain;  for    he  docs   not   incur  any  danger  of  that 

Nature  by  the  fpieaking  of  thefe  Words.     And  of  that 

Opinion  was  the  Court,  and   difchargcd  the   former 

Rule  for  the  Prohibition  ;  and  next  Term  *  a  Prohibi-     *  P-  67 

tion  was  alfo  denied  in  a  like  Cafe  zW  Luuhin  ^  Light- 

bridge  upon  the  Motion  of  Folkxje^i. 


Daniel  againft  Han/lip. 

IN  this  Cafe  Hak  Chief  Juftice  faid,  That  if  a  Man  ^j^™{"^^"' 
hath  Common  Appurtenant  to  a  Meflnage  and  Land  ^t,|gf  *  "*^" 
for  certain  Number  of  Beads,  he  may  alien  the  fame;  Vide  i  Salk- 
aliter  if  it   be   Common   for  all  his  Bcafts  levant  and  '7*'  ^66. 
couchant  upon  the  Land,  he  cannot  by  his  Alienation 
fcyer  that  from  the  Land. 


Wood  againft   Kirkham. 


DEBT   upon  Obligation  conditioned  to  perform   Departure  iu 
Covenants  :    The  Defendant  pleaded  the  Inden-  {■  ^^^fj^g;  ^^ 
turc,  which  was  to  return  all  the  Effcfls  of  Goods  fent  ji68,  a6o.* 
to  Barbadoes,  and  that  he  had  performed  all  the  Cove-  aSaund.  1%, 
nant^.     The  Plaintiff    replied,    That   fuch   and  fuch  '^' 
Goods  were  fent  to  Barbadoes y  of  which  he  had  returned  ' 
no  Effcfls.     The   Defendant  rejoined.  That  he  had  no 
Order  to  return  the  Effcfls  of  (hem  :   To  which  it  was 
demurred,  and  Judgment  for  the  Plaintiff;  for  this  is 
a   Departure,  there   being  no  mention  of  Order  in  the 
Covenants  :  But  by  Halcy  Had  the  Covenant  been  that 
thoy  fhould  return  upon  Order,  the  Plea  had  been  good. 
'Slticcrc  hereof,  for  Performance  in  a  Plea  is  underftood 
aclual  Performance,  and  want  of  Order  leems  to  be  no 
more   than   an  excufc  of  Performance,     ^cere  tamen, 
for  the  Covenant  in  fuch  Cafe  is  not  to  be  performed 
without  Order ;  and  fo  fcrformavit  onwia  may  be  taken, 
that  he  had    performed  all  that  he  ought  to  perform, 
V'.'^  not  having  Orders. 


Elborough 


^ 
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♦  P.  68  ^ 

Award  dtli- 
vcrcd  to  the 
Parties  at  an- 
other Diy^xk^ 
Place  than  a p- 
pointei  by  the 
'Subminion. 
8.  C.  3  Keh. 

ViUe  1  Salk.. 

6  Mod.  8a, 

I'Lev.  113. 

X  Sid.  160. 
%  Vent.  %^z. 


*  Eibcrou^lt  againft  Gates. 

DEBT  upon  an  Obligation,  conditioned  to  per- 
form an  Award  ita  quad  it  be  raadc  ready  to  be 
delivered  to  the  Parties  at  fuch  a  Day  and  Place.  The 
Defendant  pleaded  no  Award:  The  Plaintiff  replied 
and  fct  forth  an  Award  made  and  delivered  to  the 
Parties  before  the 'Day,  and  at  another  Place;  where- 
upon the  Defendant  demurred  ;  And  Hale  held  the 
Replication  ill ;  for  being  but  the  Execution  of  an 
Authority,  it  ought  to  be  done  at  the  Time  and  Place 
appointed ;  Cateri  contr$y  it  being  delivered  to  the 
Paities  themfelves  it  is  good,  though  at  anpthcr  Day 
and  Place  ;  and  by  them  Judgment  was  given  fgr  the 
Plaintiff. 


Covenant  to 

pay  all  Tixes, 
t^wliat  Taxei 
it  extend f. 
a  C.  1  Vent. 
i43,  224- 
5  Danv.  56. 
1»1.  I. 
3  Keb.  69. 
Seilin  in  fo!e 
Corporations 
inuft  he  plead- 
ed in  jut  e  Cir- 
fyirati:nst.    Co- 
%'cnants  in  Bi- 
shops Leafcs 
bind  not  the 
SuccefTor,  un- 
JeHi  in  former 
Leafes  ufed. 
Vide  ante  26. 
poft,  \%\, 
i  Siund.  4^. 
2  Saund.  420. 
Mo.  247,  4^ 
•?  Vent.  s5,  99. 


Davenant  againft  the  Bifliop  of  Sarum. 

COVENANT,  and  declares  that  the  Bifhop's  Vn^ 
dccelfor  was  feifed  of  thefe  Lands,  and  in  1635 
let  xhcm,  and  covenanted  that  he  and  his  Succeflbrs 
fhould  pay  all  Taxes  during  the  Term  ;  and  for  Breach 
afligns,  that  fuch  a  Tax  was  laid  by  Parliam  nt  for  a 
Royal  Aid  in  1665,  and  that  the  Bifhop  had  not  paid 
it.  The  Pcfcndant  demurred  and  had  Judgment : 
Firjly  Becaufe  it  is  not  alledged  that  the  Bilhop  was 
fcifcd  jure  Epijcopatusy  and  in  pleading  Seifin  in  all 
folc  Corporations,  the  Pleading  muft  thew  in  quo  Jure 
tliey  were  feifed,  othcrwifc  of  Corporations  aggregate. 
Secondly f  This  Covenant  is  not  good  to  bind  ^he  Sue- 
ccflTor  unlefs  fuch  Covenants  have  ufually  been  inferted 
in  former  Leafes  which  is  not  here  fliewn.  Thirdly^  If 
fuch  Covenants  have  been  in  former  Leafcs,  yet  this 
here  cannot  oblige  him  to  pay  this  new  Tax  created  by 
Parliament,  but  muft  be  underftood  of  fuch  Taxes  as 
were  then  in  Ufc,  fcillcet  Synod^ls,  ^c.  and  Hale  cited 
a  Cafe  formerly  fo  adjudged. 


Morfc 
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*  Morfe  againft  Slue. 


♦P.  69 


CASE  againft  the  Mafter  of  a  Ship  and  declares, 
upon  the  Cuftora  of  the  Realm  for  Mafters  of 
Ships  to  keep  fafcly  Goods  delivered  to  them  to  carry. 
Dangers  of  the  Sea  excepted  ;  and  that  the  Plaintiff 
delivered  to  thcj  Defendant,  Maftcr  of  fuch  a  Ship  fuch 
and  fuch  Goods,  and  he  iam  nc^ligenter  kept  them  that 
they  were  loft  :  And  upon  Not  guilty  a  Special  Verdift 
found  that  A.  jB.  and  C.  being 'Owners  of  the  Ship, 
made  the  Defendant  Maftcr,  and  gave  him  fo  much 
Pay  by  the  Month,  and  t^ie  Plaintiff  being  a  Merchant, 
delivered  the  Goods  to  the  Defendant  to  be  tranfported, 
that  he  kept  four  Men  conftantly  in  the  Ship  to  guard 
the  fame ;  and  that  this  is  the  ufual  guard  for  fuch 
Ship,  but  the  Goods  were  loft  in  Port  before  the  Ship 
fet  Sail :  And  whether  the  Maftcr  {hall  be  charged  for 
this  Lofs  ?  was  the  Queftion  ;  the  Cafe  was  twice 
argued  at  Bar  this  Term  and  the  next;  and  for  the 
Defendant  it  was  urged :  Firjly  That  here  is  no  Caufc 
of  Aftion  againft  any  Man,  for  no  Neglefl  is  found, 
tlie  Ship  had  the  ufual  Guard,  and  therefore  the  Plain- 
tiff hinifelf  muft  bear  the  Lofs,  and  has  no  Aflion 
againft  any  one  for  Compenfati6n.  Secondly,  If  any 
Action  will  lie  in  this  Cafe,  it  lies  againft  the  Owners 
of  the  Ship  to  whom  Plaintiff  pays  Freight,  and  not- 
to  the  Maftcr,  who  is  no  more  than  a  Servant  to  them 
at  a  certain  Salary;  and  this  is  not  like  the  Cafe  of  a 
Hoyrman,  Hob,  17.  for  in  that  Cafe  the  Hoy  man  was 
paid  by  the  Plaintiff,  and  was  himfelf  Owner  of  the 
Boat.  But  in  /iV/^rjr  Term  following  Judgment  was 
given  for  the  Plaintiff  fer  Hale,  who  delivered  the 
Opinion  of  the  whole  Court,  and  held,  that  this  Cafe 
differs  not  from  the  Cafe  of  the  Hoy-man. 


Cafe  ag;iinft 
the  Mailer  of 
a  Ship,  for 
Good«  loit 
without  bis 
Default. 
S..C.  Raym. 

Z20.   ' 

1  Mod.  2$. 

1  Vent.  i9<^ 

233. 

3  Keb.  yz, 

ii«,  135. 

I  Dativ.  12. 

Vide  I  Sid. 

36.  Z45. 

MoUoy  209. 

212,  230,  231. 

Hob.  245. 

P.  Im.  2C3, 

£23- 

Cro.  Jac  262* 


I  Roll.  Abr. 

«•  pi.  2,  3. 

Cro.  Jac.  262, 

330. 

1  Sid.  36,  245* 


♦  Scot  againft  Bell. 


P.  70 


P  JECTMENT  up6n  a  Leafe  by  Sir  Nathaniel  HoharU  ^  ^^"*? 
-^  and  upon  Non  Culp.  in  a  Trial  at  Bar,  the  Cafe  Tan  A?^a. 
upon   the  Evidence  was   thus :  Sir  J^ohert  Bell  8  Jac.  tion  of  her 
1.  upon    his    Marriage  with   the  Ladv  Mary  Cheek,  Jointure,  and 
•*  r  .*!   J   ^*<*  another 

fettled  Hude  <hc 
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fame  Day  fcttlctl   the  MznoYS  of  Brandony  Broking  and  Rardolff- 

c-j".*^"^  P*"?'  Farm,  to  the  Ufc  of  himfclf  for  Life,  Remainder  to 
c^ei^ or  Agree-  ^^^ii'  ^'i'^  and  t«:»nth  Sons  in  Tail,  the  Remainder  to  his 
Kicnt,  not  own  li^ht  Ileiis,  and  the  Manor  of  Beau  pre  2lv\A  other 
*?c"i"pu"r-  Lands  now  in  Q^icftion,  to  the  life  of  him  and  his 
chafers.  Helrs;  and  afterwards  3    "jfan.  11  ^ac.  i.  he  being  then 

s.  c.  3  Keb.  indcl  tci  43cc/.  he  and  his  Wife  by  Fine  fold  the  Join- 
\'^<?epoft  '^^'^  Lands,  (having  tlicn  no  Ilfue)  for  Payment  of  the 

146, 147, 148.  l^el  ti  ;  anil  the  fame  Day  he  covenanted  to  ftand  feifcJ 
2  Sho^v.  46.  of  tlie  Manor  of  BrauprCy  and  the  other  Lands  now 
i:^.  ^^'  ^^  Q^icnion,  to  tlie  fame  UfL\s  as  the  Manor  of  Brandon, 
Lfc.  were  ftttled  before ;  the  Debts  were  paid,  and 
about  fifteen  or  fixtccn  Years  after  he  happened  to 
contratSl  now  Dcbt3,  for  which  Sir  Nathaniel  Hobart 
being  bound  wit'.i  him,  he  for  the  Security  of  Flobart, 
13  Car,  I.  made  a  Leafc  for  1000  Years  of  the  Manor 
of  Beauprey  and  other  the  Lands  now  in  G^iieftion,  to 
t'le  faid  Sir  Naihanid  Hobart ,  Hobart  was  forced  to  pay 
feveral  of  the  Dcbt>,  and  therefore  by  Virtue  of  the 
faid  Leafc  for  1000  Years,  demifed  to  the  Plaintiff, 
w!io  brought  this  Ejeilmcnt  ;  the  Qiicftion  was,  Whe- 
tlicr  the  Settlement  of  1 1  Jac*  was  fraudulent  and 
avoidable  quoad  this  Leafc  ?  It  was  objeiled,  Firfl, 
Thsit  there  were  no  Articles  precedent  to  this  fecond 
Si  ttlemcnt,  nor  any  precedont  Agreement  that  it  fhould 
ho  done  in  Conlideiation  tlie  'Wife  levied  the  Fine  for 
the  Sale  of  her  firft  Jointure,  and  fo  It  does  not  appear 
but  that  tlie  Fine  and  Sale  of  the  firft  Jointure  was  the 
liiere  voluntary  Ael  of  the  Wife,  and  the  new  Settle- 
jiient  alfo  voluntary.  Sccwndlyy  The  Hufband  without 
the  Wife  might  have  deftroyed  the  contingent  Remain- 
d.er.8  limited  to  Sons,  no  Son  being  then  born,  nor  any 
mean  Remainder  limited  to  preferve  them,  fo  no  Con- 
fulcration  can  be  (pretended)  but  only  the  Eftate  of  the 
Wife  for  her  Lif^,  and  flie  is  now  dead ;  and  therefore 
all  tlie  Remainders  to  the  Sons  upon  the  new  Settlement 
'"*  P.  "f  v.ore  voluntary.  *  But  by  Hale  ^  Curianiy  the  Set- 
tlement II  Jac.  is  not  void  as  to  tlie  Leafe  for  1000 
Years,  for  the  old  Settlement  being  dcftroyed,  and  the 
j^evv  made  the  fame  Day,  an  Agreement  by  him  to  make 
the  new  Settlement,  in  Confideration  the  Wife  would 
p'^fci  the  Fine  and  bar  tlie  old  Settlement,  fhall  be  in- 
tended, and  the  Confideration  fliall  extend  to  all  the 
V'fc-  of  the  new  Settlement;  for  it  fliall  not  be   pre- 

fume;! 
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Uimcu  that  the  Wife  would  have  parted  with  her  Eflatc 
by  the  old  Settlement,  unlcfs  the  Bavon  would  make, 
the  fame  Provifion  for  her  and  her  IlTue  by  the  new ; 
and  Lhouj;h  it  is  truo,  lie  might  have  deliroycd  the 
Limitatu}n  to  Sons  without  his  Wife's  Concurrence, 
yet  that  Paint  was  not  fo  well  known  then  as  it  now  ; 
and  no  one  then  would  have  pnrchafod  under  him  if 
ihe  had  not  joined;  and  if  they  would,  it  had  been  a 
hard  and  unliandfonie  Thing  in  him  to  have  defiroycd 
the  fuft  Settlement  made  in  Ccnfideration  of  the  Mar- 
liage,  without  making  any  new  Settlement  in  recom- 
pence  thereof:  Whereupon  notwithftanding  the  Lands 
in  the  new  Settlement  1 1  ^ac.  were  almoft  of  double 
Value  to  thofe  in  the  firft  Settlement  8  Jac.  yet  by 
Diveclioh  of  IJa!:,  and  Alfent  of  the  whole  Court,  the 
Jury  gave  their  Verdift  for  the  Defendant,  Son  of  Sir 
Robert  Belly  by  the  L^dy  M&ryy  Sir  Robert  himfclf 
being  now  dead ;  Levinz  being  of  Counfcl  for  the 
Defendant- 


The  King  againft  the  Lady  Broughion. 

INFORMATION  againft  her,  being  Keeper  of  the 
Gatehoufe  Prifon  at  W ej} minjl er ^  by  Virtue  of  a 
Leafe  for  Vears  from  the  Dean  and  Chapter  of  Wefi- 
r.iinjlery  who  have  the  Inheritance  of  that  Prifon  ;  that 
iTic  at  divers  Times  between  tlic  2d  of  May^  22  Car. 
and  the  exhibiting  this  Information  the  24  ^w^,  22 
Car.  2.  took  feveial  Sums  of  Money  from  feveral  Pcr- 
fons  extortioufly,  and  reckons  twelve  Prifoners  wow/- 
natim:  After  Verdict  for  the  King  w'poii  Non  Cul-p.  \t 
was  moved  in  Arreft  of  Judgment  by  Si./.ffony  that  this 
Information  in  a  criminal  Cafe,  ^n  faying  at  divers  Times 
between  juch  a  Dby  a7id  fuck  a  Dayy  is  too  general,  for 
every  Day  and  Place  ought  to  be  particularly  men- 
tioned ;  Sed  uon  allocatur^  whereupon  the  Court  fined 
lier  500/.  feifed  the  Office,  and  put  in  another  at  the 
Nomination  of  the  Dean  and  Chapter  ;  and  though 
they  fay,  that  *  in  ftri6lnefs  this  was  a  Forfeiture  of 
the  wliole  Office,  yet  the  Court  did  as  in  the  39th  of 
H.  6.  upon  a  Forfeiture  by  the  Marflial  of  this  Court, 
who  was  put  in  for  Life  by  the  Duke  of  Norfolky  Owner 
of  tlic   Inheritance  of  the  Office,  the  Court  there  did 

not 
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not  feife  the  Inheritance,  but  difplaced  the  Officer  of 
tJic  Duke,  and  put  in  another  at  his  Nomination, 
ut  kic* 


Privnege  of 
Peers  in  Par- 
liament. 
2  Salk.  510, 
ins. 


Earl  of  Athol  in   Scotland^  againft  the    Earl    of 
Dtrhy, 

THE  Earl  of  jIt hoi  having  a  Decree  againd  the 
Earl  of  Derby  for  7000 1.  the  Portion  ot  his  Wife, 
who  was  Sifter  to  the  Earl  of  Derby ;  upon  a  Queftion 
touching  the  Privilege  of  Peers  in  Parliament,  How 
long  it  lafted  ?  the  Lord  Chancellor  before  he  would 
grant  a  Scqueftration,  fent  to  the  Lord  Holtis  and  other 
Lords  to  be  informed  in  this  Matter ;  who  hereupon 
font  him  two  Orders  of  the  Houfe  of  Lords,  the  one 
Oatcd  the  28th  of  May^  1614,  the  other  the  27th  of 
Jan.  1628.  entered  in  the  Journal  Book  of  the  Houfe 
of  Lords ;  by  which  it  appears  that  ^hey  declare  their 
Privilege  commences  from  the  Tefie  of  their  Writ  of 
Summons  to  Parliament ;  and  that  upon  every  Seffion 
and  Prorogation  their  Privilege  is  for  twenty  Days  be- 
foic,  and  twenty  Days  after  each  SciTion,  which  the 
Order  fays  is  Time  enough  for  them  to  come  from  all 
Parts  of  the  Realm,  and  to  return.  Hereupon  the 
Lord 'Chancellor  ordered  the  Sequeftiation  to  be  deli- 
vered and  executed  immediately  after  the  twenty  Days: 
But  it  is  faid  the  Commons  never  affented  to  this,  but 
claim  forty  Days  after  and  before  each  Scffions. 

Notay  The  Sequeftration  was  executed  accordingly, 
but  the  Earl  of  Derby  died  in  a  fmall  Time  afterwards, 
and  his  Eftate  being  intailed,  the  Earl  of  Atkol  loft  the 
Bcncnr  of  the  Sequeftration. 
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Vleadi  Mat- 
ter of  Faft, 

ejl  verijicarf 
ftnt  Curia 
cs'afiatra'verit, 

Uaym,  ^18. 


*  Weljb  againft  BelL 

ERROR  by  four  Perfons,  upon  a  Judgment  had 
againft  them  all,  and  affigned  for  Error,  that  one 
of  them  fuit  infra  atatem^  and  yet  all  appeared  per 
Attornai'  ^  hcc  farati  funt  verijicare  frout  Curia  confide- 
rcviu     The  Defendant  pleads  In  nulla  ejl  erratum,  and 

now 
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now  It  was  obje<Slcd  by  Buck^  That  the  Affignmpfit  6t 
Error  is  ill  concluded,  for  this  is  Error  in  Fadf,  and  , 
triable  per  fais,  and  the  Conclufion  frout  Curia  tmfidt^ 
raverity  puts  the  Trial  upon  the  Court ;  he  cited  Telv. 
58.  ^  I  Bulft.  37.  Hale  i'eemed  to  think  the  Conclufion 
well  enough ;  and  that  the  fraut  Cu^iaconjiderayit,  puts 
the  Trial  upon  the  Court ;  he  cited  Tih.  58.  &  1  Bulfl. 
37.  Hak  feetned  to  think  the  Conclufion  well  enough  j 
and  that  the  frout  Curia  coHjideraverity  is  no  more  than 
putting  it  to  the  Judgment  of  the  Court  to  direft  the 
Trial  of  the  Matter,  as  they  think  it  ought  by  Law  to 
be ;  be  it  by  Jury  or  by  the  Court  itfelf.  Sed  Adjout^ 
nature 

Cbck  agamft  Crofs. 

jf  and  -B.  were  obliged  jointly  and  federally  to  C  ^l^}^^^ 
•** •    and  if.  made  D.  his   Executor,  and  dieti ;  -D.  obligee  E^xe* 
made  C.  the  Plaintiff,  the  Obligee,  hb  Executor,  and  cmor,  he 
died.     C.  the  Obligee  brought  Debt  upon  this  Obliga-  ^^^^^  ""^^^ 
tion  againft  B.  who  pleaded  that  i4.  made  D.  his  Ex-  y'llc^pofti 
ccutoT,  who  made  the  Plaintiff  his  Executor  ;  and  that  80, 
the  Plaintiff  had  adminiftered  the  Goods  of  A.    not  ^"^  b'^ildT 
faying  to  the  Value  of  the  Debt,  nor  of  what  Value,  H«b.  lo.  ' 
but  generally,  that  he  adminiftered  the  Goods  of  if  - ;  Mo.  8  5. 
hereupon  the  Plaintiff  demurred  and  had  Judgment,  J^^o^/^bn  ' 
for  the  Bond  being  joint  and  fevcral,  though   ofte  of  g^o- 
the  Obligors  be  difc^arged   in  this  manner,    yet   the   ^^f^^i^  ^ 
Obligee  may  ftill  fue  the  other  if  he  hath  not  received  ^j^;  ^^  -  .n 
Z  full  Satisfaftion by  the  Admihiftratibn.  cto* '■.*   st^* 

t  Clua.  Rep4 
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Cbo*^  againft   CMf. 

DEl^'f  upon  »  Cliaxter-Party  indented,  ccmcermtfK^ 
Freight,  by  Btntly  the  Mafter  and  Fart-otrner  o? 
a  Ship,  whereby  he  \¥ith  Confent  of  Cooker  the  other- 
Part-owner,  let  the  Ship  to  the  Defendant  for  a  Voyage^ 
and  for  which  the  Defendant  covenanted  to  pay  JBent^ 
fb  much  a^Mafter,  and  covenanted  with  the  faid  Benify^ 
necnoH  cum  frctdiSf  Cooitr^  to  pay  Cocker  ^ool.  the 
Ajflion  is  now  brought :  The  Defendant  deauCnded  Oy€t 
of  the  Indenture,  which  was  entered  thos :  This,  TndeH'^ 
ture  Charter-party  witne/feth.  That  Bently,  Mafier  ami 
Tart-owner  of  the  Ship,  with  the  Confent  of  Cooker  the 
other  Part'^owner,  lets  the  Ship,  &c.  and  then  follow  the 
Covenants  ut  fupra.  The  Defendant  pleads,  that  only 
he  and  Btntly  were  Parties,  and  fealed  and  delivered  the 
faid  Charter-party,  and  that  the  Plaintiff  was  no  Party ; 
upon  this  the  Plaintiff  demurred :  And  now  it  was 
a^ued  by  Sir  JVilUam  "^ones  for  the  Plaintiff,  That  this 
is  not  an  Indenture  between  Parties,  but  only  as  a  Deed- 
l*oll,  whereby  ihe  Party  may  covenant  with  a  Strai^ger; 
for  this  b  not  between  Bently  of  the  one  Part,  and  the 
I>efendant  on  the  other  Part ;  in  which  Cafe  none  that 
is  not  Party  can  have  an  Adion  upon  the  Deed ;  but 
this  here  beix%  in  the  Nature  of  a  Deed-PoU,  the  Party 

mav 
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may  covenant  tpuK  other  Perfons  to  do  feveral  other 
A6ts,    for  which  every   one  feverally  may  bring  his. 
Action.     *  According  to  Coke%lnft.  673.  and  of  that     *  P*  75 
Opinion  was  the  whole  Court ;  who  held  the  Dcclaia-  p^bt  by  in* 
tion  per  ufiaU  Etiijiiu  well  enough^  though  it  be  in  denture  p*^ 
J)ebt  and  not  in   Covenant,  and  that  the  Action  was  ^fi"^'  J^'M* 
well,  though  brotight  by  him  only  to  whom  the  Debt 
is  due  ;  and  gave  Judgment  for  the  Plaintiff* 


f^bus  againft  Mitfird. 

EJECTMENT  upon  the  Demife  of  Edward  Grey^  corcnactio 
of  Lands  in  Hitrton  Norris  inComiMu^orthumbfiai  ftand  feifed  to 
and  upon  Non  Ctdp.  and  a  Soecial  Verdift  the  Cafe  was  ^^^j^^  maU^of 
thus :  Michael  Miiford  feifed  of  the  Lands  in  QneAion,  his  Body  \y  a 
and  of  other  Lands.  23  Jan^  21  Jac.  covenanted  to  ftand  Second  wife, 
feifed  immediately  after  thelktc  of  that  Indenture,  to  }Xy^^       ^ 
the  Ufes  of  the  Indentnf  e,  and  to  no  other  Ufes;  and  then  (bail  take  by 
limited  the  Ufes  of  the  other  Lands  net  in  Ctueftion,  to  implication 
the  Ufe  of  himfelf  for  Life,  Remainder  to  Truftees  till  t^'  *  ^"'^ 
Ralfh  his  Son  bv  his  fecond  Wife  Jane^  came  to  the  Ag*  Kaym.  22^. 
of  twenty  one  Years ;  and  then  to  Ralph  and  the  Heirs  ^'^^  ^g 
males  of  his  Body,  with  divers  Remainders  over;  and  J^,,  is^2if. 
as  to  the  Lands  m  ^eftion,  to  the  Ufe  of  the  Heirs  1  Danv.  556. 
males  of  the  Body  of  the  Covenantor  by  the  faid  Jane^  ^^^'  »^' 
the  Remainder  to  his  own  right  Heirs,  Provifo^  That  J  Mod.aor, 
if  Robert  his  Son  by  a  firft  Venter,  pay  the  Sum  of  «o8»  209,  ati. 
1200/.  to   his  Tmftecs,   after  the  Death  of  Michael,  ^^'^^^'^^'^ 
and  witbiaBve  Years  after  he  attains  his  full  Age,  fov  1  RoiUAbr. 
tlie  Ufe  of  his  younger  Children,  the  faid  Ufes  to  ceafe.  ^i^-  J«<^-  »• 
Michael  died,  leaving  Robert  his  eldeft  Son  by  a  foitoer  l!^^^. 
Venter,  who  entered,  and  by  Indenture  attd  Fine  con-  1  Mod.  *o7* 
vcyed  the  Lands  in  Qhueftion  to  the  Ufe  of  himfelf  and  » ^cnt.  37«- 
his  Wife,  and  their  Heirs,  arid  died;  the  Wife  married 
the  LeffoT  Grey,  and  they  levied  a  Fine  to  the  Ufe  of 
theLeffor>  Ihe  died  i9  Car.  iReifh  eriters  in   1844. 
and  had  Iffue  the  Defendant  and  died  and  the  Jury  con- 
cluded. That  if  any  Ufe  arofe  to  Ralfh  by  the.Deed  of 
Covenant  the  23d  of^n.  21.  %c.  for  the  Defendant; 
&  Ji  noHy  for  the  Plaintiff.     This  Cafe  was  argued  this 
Term  by  Sir  JViKam  yo»f<rx  foi- the  Plaintiff,  indbv 
Levinz  for  the  Defendant :  And  afterwards  2V/«.  a<- 

'    "  Fa  by      ^ 
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by  Holt  Junior,  after  Chief  Jufticc  of  this  Court,  {of 
the  PlaintifiF,  and  by  Wejlon  for  the  Defendant.     And 
afterwards  the  fame  Teiin  all  the  Judges,  viz.  Hsle, 
Tzuyfden,  Rainrfard  and  JTylde  feriatim  delivered  their 
*  Opinions:  And  firft  it  was  argued  fot  the  Plaintiff, 
That  this  Covenant  cstrtnot  imire  to  give  an  Eftate  for 
Life  to  Michael,  fo  as  to  make  the  EAate  limited  to  the. 
Heirs  of  hii  Body  by  Janey  an  Eftate-Tail  rfr  Michtul 
himfelf ;  as  if  it  had  been  limited  to  him  for  Life,  the 
Remainder  to  the  Heirs  ndales  of  his  Body ;  but  this  is 
merely  a  future  Covenant,  that  he  will  fland  feifed  to 
the  Heirs  males  of  his  Body,  without ,  any  precedent 
Ufe  to  fiipport  it  Uke  the  Cafes  %i  ,i7.  7.  i&,  19*.     Dytr 
55*     Coyenants,  That  after  his  Death  his  Land  ihall 
temain  and  defcend  ppon  his. Son ;  and  Hob.  3 1 3.  Kiliet 
Y.  Lea,  St  I  Co.  119.   U^inch  $1*'    Secondly,  This  cannot 
be  good  by  way  of  future  Ufe  to  the  lleirs  of  the  Body 
of  Michael,  for  they  fftid^  This  Ts  no  more  than  a  Con* 
traA,  and  the  Contva<3  pf  tbie  Anceftor  cannot  bind  the 
Heir  to  that  which  the  AnceAor  himfelf  was  net  bound 
to  ;  and  Michael  die  Covenantor  was  not  bound  to  raife 
any  Ufe  to  Ralph,  fpr  the  Ufe  was  not  to  arife  till  after 
the  Death  of  Michael  j'  and  as  Michael  was  not  bound 
with  the  Ufe. to  Ralph,  no  more  can  Robert  his  §on  and 
Heir  be  bound  therewith ;  alfo  it  cannot  be  good  to 
Ralph  as  a  fpringing  Ufe  by  this  Limitation  to  the  Heirs 
mares  of  the  Body  of  Ralph  by  yane  ;  for  if  he  takes 
it  a$  a  fpringing  Ufe,,  tlien  he  muft  take  it  as  a  Pur- 
<hafor,  and  that  he  cannot  do ;  for.  he  that  takes  by 
Purchafe  as  Heir  male,  ought  to  be  Heir  and  inafe,  and 
fo  is  not  Ralph  in  this  Cafe,  for  Robert  is  his  Heir  and 
not  Ralph,  and  confequently  Ralph  cannot  take  it  thia 
way.     Thirdly,  It  was  urged  for  the  Plaintiff,  That  by 
the  Words  of  the  Covenant  the  Ufe  is  to  rife  immedi* 
ate]y  after  the  Date  of  the  Indenture^  and  therefore 
cannot  arife  after  his  Death.     Fourthly,    They  faid, 
^nTkiMto  ^^^  Words  of  the  Covenant  are,  to  Jand  feifed  to  the 
the  ufesof  nn  Ufes  in  the  Indenture  mentioned,  emd  no  other  Ufes  >  and 
and^'^^'^flSie     '^  Ufe  is  therem  mentioned  to  MiV&z^/;  and  therefore 
Will  not  «lf ^*  ^  Ufe  fliall  arife  to  him  for  Life  by  Implication  to 
make  this  an  Eitate  Tail  in  him  ;  but  the  Deed  as  to 
the  Ufes  limited  to  the  Heirs  males  of  his  Body  by 
?«^/,  is  void :  To  which  it  was  axifwered  bj  tlie  Coun- 
M  of  the  Defendant^  as  to  the  firft  and  fourth  Ob* 
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ySiiotif  That  here  is  a  good  Ufc  r«fed  by  Implicatioh 

to  Michael  for  his  Life ;  for  of  Neccffity  all  the  Ufc 

muft  be  in  fome  P^on,  and  it  cannot  be  in  any  other, 

bccaufe  «o  Ufe  is  limited  to  any  other  Perfon  for  the 

Life  of  Michael^    therefore   it  muft  neccffarily  be  in 

Michael  himfelf  for  Life ;  and  this  is  not  like.the  Cafe 

of  a  Covenant,  that  *  his  Lands  fhall  defccnd  orne-     .♦  p.  nr^ 

main  after  hU  Death,  for  there  are  no  Words  to  ftaad 

feifed,  the  want  of  which  is  the  Reafon  of  the  Law 

in  thofe   Cafe,  as  in  2  Roll.  7^8.     SeB.   i.  But  here 

there    are    the  ^ifords  c^enant  Jo  ^and  feifed,    which 

always  operates  by  way  of  railing  Ufes,  and  never  to 

give  Anions  of  Covenant  thereon,  rs  it  does  in  the 

other  Cafes ;  and   to  have  Ufes  rUe  by  Implication  is 

not  a   new  Cafe,  for  Moor  fl.  437.  is  fo,  fo  it  was  in 

Fenwick  and  A£r//ardf's  i  Ca£e,   upon  a  Feoffment,  and 

Co.  Litu  ^^.  and  fo  it  was  in  the  Lord  Paget's  Cafe, 

I  Co.  1 54*  and  1  And.  pL  270.  the  Ufe  limited  to  Farmer 

for  the  Life  of  the  Lord  Pa^et,  was  void,  becaufe  to 

a  Stranger,  but  good  to  the  Lord  Paget  himfelf  for  his 

Life  by  Implication,  and  i  Leon.  ioa«     Jlkn  againft 

Palmer.     A  Copyholder's  Sun^nder  to  the  Ufe  of  his  '^^^  «  ^P*' 

Heirs,  good,  and  as  for  the  Words,  and  to  no  other  Ufes,  ^  i^^,  ,^|, 

they  are  to  be  intended  no  other  cxprefs  Ufes,  and  not 

to  prevent  Ufes  by  Implication,  which  are  of  neccflBty, 

where  the  exprefs  Limitation  of  the  Ufe  is  not  fall  and 

per/eft.     As  if  a  Man  makes  a  Feoffment,  •r  Covenant 

to  fi^nd  feifed  to  the  Ufe  of  J.  S.  for  Life,  and  to  no 

other  Ufes,  yet  ftill  the  Refiduc  of  the  Ufe  muft  be 

in  himfelf  by  Implicmion,  for  it  cannot  be  in  no  Body, 

Co.  Lift.  z$.  a.  Ir  a  Man  makes  a  Feoffment,  and  de^ 

clarcs  the  Ufe  fqr  Life  or  in  TajJ,  the  Rclidueof  the 

Ufe  is  to  himfelf  by  RefuU  or  Implication  ;  And  a3  to 

the  fecond  an4  third  Objefiion,  .they  anfwered,  Firjl, 

That  this  Covenant  binds  the  Laud  immediately  (by 

the  making  of  the  Deffd)  in  the  Life  of  the  Anceftor; 

and  though  the  Ufe  does  not  aiife  till  after  hb  Peath, 

yet  the  Lai^d  was  bound  with  it  immediately ;  and  fo 

it  may  be  good  as  a  future  fpringing  Vfy  after  the 

Death  of  the  Father,    Mrithout  any  particular  Eftate 

precedent  to  fupporik  it  ;*  As  if  a  Man  coyei>ant  after  his 

Death  to  ftand  feifed  to  the  Ufe  of  f.  S.  and  his  Heirsb 

there  being  no  Tranfportation  of  PofleiBon ;  ia  fuch 

C^fe  the  £ft$ite  poAtinues  in  himfelf  during  the  meaa 
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Time,  x  Co.  154.  £•    A  Feoffment  to  the  Ufe  of  A.  for 
Life,  the  Remainder  to  £•  if  ^.  refufe,  B.  takes  pre- 
fently,  bot  if  this  had  been  by  way  of  Covenant,  B. 
fliouid  not  take  till  after  the  Death  of  if.  but  the  £ftate 
fhall  reft  in  the  CoYcnantor,  becaufe  he  parted  not  with 
the  Poffcffi6n,  and  therefore  he  (hall  have  the  Uie  in 
the  mean  Time ;  and  the   Vi oxA  immediately,  although 
in  AriSnefs  it  excludes  all  mean  Times,  yet  to  make 
good  the  Deeds  and  Intents  of  Parties,  it  (hall  be  cob- 
ilrued  fucb  convenient  Time  as  is  reafonably  requifite 
for  doing  the  Thing;  as  the  \%\hoS  Edu.  i.  2i.  an 
P«  78     Award  to  *  make  an  Obligation  immediately  to  y.  f  • 
(then  abfent)  is  intended  fuch  a  convenient  Time  as  he 
can  get  to  him ;  and  3  Co.  Butler  and  Beer's  Cafe  upoa 
the  Statute  of  H.  8.     That  the  Anceftor  (hall  leave  a 
third  Part  immediately  to  defcend  to  the  Heir,   the 
Anceftor  devifed  fo  much  to  his  Wife,  that  the  third 
Part  did  not  defcend  to  the  Heir  \  (he  refufed,  and  yet 
Fofk.  69.  by  (iv^  Judges,  her  Refufal  made  this  Difcent 
immediate ;  but  for  other  Reafons  Judgment  was  there 
given  againfl  thofe  of  this  Opinion;  alfo  in  thb  Cafe, 
the  Lami  Is  immediately  charged  with  the  Ufe,  thoagh 
the  Heis  is  not  to  haye  if  till  after  the  Death  of  the 
Anceftor.     And   as  to   that  <>bje£lion.  That  Rmlfhix 
not  Heir  to  take  by  Purchafc,  they  anfwered.  We  are 
here  in  the  Cafe  of  a  Ufe,  where  the  Intent  according 
to  Equity  muft  govern,  for  till  the  Statutes,  all  Ufes 
wcvc  determinable  in  Courts  of  £qi|ity  :  and  it  appears 
here,  that  Michael  intended  that  the  Son  by  his  fecond 
Wife,  was  the  Heir  male  of  his  Body,  *  And* the  Lord 
Cobham*s  Cafe  was  alfo  cited,  he  fettled  Lands  upon 
him>  andkhe  Heirs  males  of  his  Body,  be  was  attainted 
of  Treafon,  and  afterwards  it  was  ena6led  by  Parlia* 
ment,  That  the  Heirs  males  of  his  Body,  fliould  enjoy 
the  Land ;  in  this  Cafe  the  eldeft  Son  was  allowed  to 
enjoy  it  by  the  Intent  of  that  A&,  and  yet  he  could 
not  in  Law  be  Meir  to  one  attainted,  the  Attainder 
being  not  avoided  by  the  A&.    Hale  Chief  Juftice,  upon 
the  firft  Argument  held.  That  Michael  took  an  Eftate 
for  his  own  Life  by  Implication,  fo  that  this  was  an 
£ftate-Tail  executed  in  himfelf.     But  if  this  had  been 
othcrwiTe,  whether /?ir//>A  could  take  by  Purchafc   as 
Heir  male,  being  not  Heir,  he  doubted  <  the  reft  faid 
nothing.  Et  adjourrtatur :  But  afterwards  it  being  argued 
/  stgain. 
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again,  Trin.  26.  he  and  all  the  other  Jmdges  gave  their 
Judgment,  and  HaUy  Rains  ford  and  JVyUe,  held.  That 
jVIichael  too)^  an  Eftate  for  Life }:/  implication,  and 
that  this  v*as  an  EUate-Tai]  executed  in  himfelf ;  as  if 
)the  EftiLte  had  been  limited  cxprefly  to  himfelf  for  Life, 
and  after  his  Death  to  the  He^s  males  of  his  Body  '>y 
Jane;  and  fur  that  Reafon  gave  Judgment  for  the 
5Djsfcnd^nt:  They  relied  principally  upon  die  Lord 
Fagefs  Cafe,  and  upon  Fenwick  and  Mi^ord*%  Cafe, 
I  Leons  2,56,  257,  Dytr  ^iop  %  RoUc  788.  And  they 
held  the  Law  fo  the  rather  in  thi^  Cafe,  becaufe  it  is 
limited  \>y  w2lj  of  Ufe,  wherein  the  Intent  is  to  be 
purAifcd ^^^d« by  tli^frcn^iyb;!^ appears  j>lainly.  That 
Robert  tne  Son  ajad  Heir,  fhall  not  have  the  L^d  till 
he  dri.  pay  jthe  i2ooi  to  the  younger  Children  by  .tb« 
fecond  Venter  after  the  *  Death  of  MichflsL  And 
now  HaU  held.  That  ftippofe  the  £ftate  had  not  been 
executed  \u  the  Father,  yet  Fiafyk  the-  Son  might  take 
it  by  way  of  Purchafe,  as  Heir  male  of  the  fecond 
Venter,  and  this  Qo^withftanding  the  Rule  in  ShlUy^ 
Cafe  and  other  Cafes,  that  an  Heir  generally  to  take  by 
Purchafe  as  right  Heir,  ought  to  be  right  Heir  in 
Verity;  for  Mtfhael  here  docs  in  the  fame  Deed  take 
Notice,  that  he  had  another  right  Heir,  fciliat,  Robert 
by  the  firft  Venter,  apd  yet  therein  limits  the  Eftatc  to 
a  Special  Heir,  vrhbm  he  takes  Notice  is  not  his  ri|Kt 
Heir.  Therefore  the  Special  Heir  l^  this  Speaal 
Limitation,  may  take  as  a  Specinl  Heir,  and  that  fucli 
Special  Heir  was  a  PerfoQ  of  whom  the  Law  took 
Notice  before  the  Statute  A  Donis,  Fitx.  tail  23.  4  £•  3. 
50.  Liit.  SeSi.  352,  353,  A  Feoffment  upon  Condition 
to  make  an  EAatc-tail  to  Baron  and  Feme,  and  to  the 
Heirs  males  of,  thejr  Bodies^  Remainder  to  the  right 
Heirs  of  the  Baron ;  Baron  and  Feme  died  before  the 
Re-conveyance  made,  ^nd  the  Gift  was  made  to  the 
Son  and  the  Heirs  males  of  the  Father,  and  the  Mother 
procreate,  and  yet  thefe  Words,  and  the  Hein  males 
qf  the  Body  of  the  Father  and  Mother^  make  a  Purchafe. 
But  as  to  this  the  other  Judges  who  agreed  with  him 
in  the  Judgment,  faid  nothing.  But  Twyfden  Ju*ice, 
held  the  Covenant  void,  and  that  no  Ufe  arifes  there- 
upon,  but  that  the  Deed  was  void  in  this  particular, 
and  that  Judgment  ought  to  be  given  for  the  Plaintiff. 
¥ov  Fir/,  Ralfk  cannot  take  by  Purchafe,  being  not 
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tight  Heir :  Nor  Secondly^  by  Dircent,  becaufe  thf 
Ei^ate  was  not  executed  in  the  Father;  and  he  &idf 
There  could  not  be  a  Ufc  by  Implication,  hut  vhere 
the  Remainder  Is  fo  limited,  that  by  Polhbility  it  may 
take  £ffe6i  ;  and  that  if  there  be  Incapacity  in  the 
Paity,  or  if  he  rcfufe,  the  Ufe  Is  void,  as  it  was  in 
Facet's  Cafe.  .Alfo  he  held.  That  Efiates  by  Implica- 
tion might  be  by  Will,  but  not  by  Deed,  as  13  /f.  7. 
And  ao  to  the  Intent  it  appears  here,  he  had  no  Intent 
^o  take  ah  Bilate  to  himfelf  for  Life ;  for  he  covenants 
to  Aand  feizecf  to  the  Ufes  there  after  mentioned^  and 
to  no  others ;  and  there  is  no  mention  afterwards  of 
any  Ufe  to  himfelf  fbr  Life.  3ut'  by  the  Opinion  of 
the  other  three  Jufticcs,  Judgment  was  given  for  the 
Defendant.  Upon  which  the  Plaintiff  immediately 
brought  a  new  Ejeftment ;  wherein  Ltvin:f  was  Coun- 
fcl  for  him  again,  and  thereby  recovered  fome  Part  of 
the  Land,  but  upon  *  another  Title;  but  no  Writ  of 
Error  was  brought  by  him  upon  the  firft  Jud^meqt^ 
though  he  was  diflatisfied  therewith. 
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Wifijlon  again  ft  Pinleny, 

•  > . 

TH  E  Cafe  was,  Tenant  for  Life  Inadc  a  Leafe  for 
Years ;  the  Leifec  for  Years  by  Parol  without 
Deed,  affigned  his  Term  to  the  Tenant  for  Life,  ren- 
dering Rent ;  and  in  Debt  for  this  Rent  the  Q^icftion 
wa",  Whether  the  Refervation  be  good  ?  For  by  Big- 
loftd,  this  here  is  a  Surrender,  and  the  Rcfervation 
being  \vithout  Deed,  is  void.  But  if  it  had  been  by 
Deed,  it  had  been  good  by  way  of  Grant.  12  //.  4. 
17.  9  //.  6.  43.  I  Cro.  ftio  agaipft  Pemherton,  Dyer 
251.  2  Rolie  491.  To  which  it  was  anfwered  by 
Leak,  although  this  be  not  good  as  a  Rent,  becaufe 
there  is  no  Reverfion,  yet  it  is  good  by  way  of  Contrail 
as  a  Sum  in  Grofs,  To  which  Bigland  replied,  then 
Debt  lies  not  till  all  the  Days  are  pad.  Et  fer  Hale, 
1  hough  this  Affignment  by  operation  of  Law  turns  to 
a  Surrender,  yet  it  is  not  an  exprefs  Surrender ;  and 
if  it  be  not  good  by  way  of  Refervation,  it  is  good  by 
way  of  Contraft  ;  and  fo  by  Aflcnt  of  the  other 
Juftice^,  gave  Judgment  for  the  Plaintiff,  though  all 
the  Days  were  not  paft. 

Corm^ 


tSll.  24  6r  04  Car.  11.  m  B.  R. 


Cormel  againft  UJfet. 

DEBT  for  Rent,  and  lays  the  Adioii  in  London, 
fuppoHng  the  Leafe  to  be  there  made,  of  Lands 
in  Oxiordjhirty  and  that  the  Lcffee  entered  and  died  ; 
and  the  Defendant  entered  as  Executor,  and  the  A<Slion 
was  brought  in  the  Debet  and  Detinet ;  and  upon  De- 
murrer to  the  Declaration,  Judgment  was  given  againft 
the  Plaintiff,  for  though  the  Defendant  is  fued  as  Ex- 
ecutor, he  is  charged  as  Affignee  in  the  Debet  and  Detinet 
upon  the  Piivityof  Eftate,  not  upon  the  Privity  of 
Contraf^ ;  and  therefore  the  A6lion  ought  to  be  brought 
where  the  Land  lies.  Levinz  for  the  Plaintiff,  £sf  ftjtea 
mi'  s^'^  M.  was  the  like  Caf?,  and  the  like  Judg- 
ment  entered.   H/i/.  5.  Rot.  31. 
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In  AjfttPtfJtt 
Extneravit 


ASSUMPSIT  for  Money  promifed  upon  the  Mar 

riage  of  his  Daughter,  and  upon  Non  Ajfumffit  a  ';^^^^'^^^^^ 
Tt\z\  :it  Guild' Half  before  Flaie.     The  Defendant  gave  ed,  cannot  be 
in  Evidence  a  Difeharge  of  the  Contra6t,  but  ^fale  faid,  given  in  KsU 
He  fhould  have  pleaded  Exoneravit^  yet  he  allowed  it   ^^^^^ 
in  Mitigation  of  Damsiges, 


Doe  againft  Parniiter. 


TRESPASS  for  tak'ng  his  Bcafts  :  The  Defen- 
dant juftitletl  by  Virtue  of  a  Plaint  levied  in  a 
Hundred-Court  by  the  Plaintiff  againft  J.  S.  upon 
%vhich  taliur  f\  ccJJ'um  juit^  that  the  Plaintiff  was  Non- 
fuit,  and  Coiis  taxed,  apd  a  Precept  to  levy  it;  upon 
which  he  took  the  Beafls^  and  traverfes  (nbfque  hoc) 
that  he  was  guilty  ayiie  deUheraiionem  fracepii  or  after 
the  Return,  upon  t'lis  the  ^'laintiff  demurred.  And 
now  fTcIt  jun'or  argued.  That  this  fhort  way  of  plead- 
ing a  Judgment  in  inferior  Courts,  is  not  allowable. 
Sed  non  eUocatur,  for  this  is  well  enough ;  fetting  forth 
that  a  Plaint  was  levied,  but  in  pleading  it  they  ought 

not 
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not  to  begin  at  the  Judgment,  fcilicet  piod  c^n/tderaUjui 
Secofidiy.  He  objected.  That  the  Excputiop  in  the  Hui 
dred-Coui  t  was  by  Dijlringasy  and  not  by  Levari  feuia 
and  cited  feveral  Books  to  this  Purpofe ;  Sed  ntm  alL 
cafur,  for  thefc  Books  where  tbcy  fpeal^  of  a  D^ftrimga 
muft  be  underflood  of  a  Levari  faciuSi  for  a  UiJIringi 
^  Jic  in  itifinit  would  be  endlefs  in  an  Executicd 
Thirdly,  The  Travcrfe  is  not  good,  ana  therefore  ti 
Iflue  thereupon  makes  a  Jeofail,  for  he  bath  take 
Execution  before  the  Precept  dbliveied  to  him  ^  had  : 
been  after  the  Teficy  it  had  been  good,  as  M'aa  latel 
adjudged  in  this  Court,  therefore  the  Traverfe  (hotil 
have  been  before  the  T^Jit,  or  after  the  Return;  Si 
9ion  allocatur y  for  the  Traverfc  is  in  premuice  of  tb 
Defendant  himfelf,  if  it  be  taken  more  narrow  than  ; 
need,  and  not  to  the  prejudice  of  the  Plaintiff.  >oiiriA(] 
There  is  no  Statute  gives  Cofts  in  this  Cafe,  but  n 
H,  8.  and  4  Jac*  and  thofe  are  when  the  Plaintiff  i 
nonfuit  after  Appearance  ;  now  here  it  docs  not  appcs 
there  was  any  Appearance.  *  Sed  nsn  allocatur.  Fc 
Advantage  cannot  be  taken  of  this  by  pleading,  bi 
by  Writ  of  Falfe  Judgment,  and  the  Judgment  fhall  h 
intended  good  till  it  be  avoided. 

bv   F.rrAr. 
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Dacrcs  againft  Duniin. 

TROVER,  the  Defendant  pleaded  in  Abatement 
That  the  Plaintiff  Heg/utm  and  Penrice  brough 
another  Aition  for  the  fame  Goods,  which  is  flill  pend 
ing,  the  Plaintiff  replied,  That  Hegham  and  Peuric 
arc  dead,  M'hercupon  the  Defendant  demurred  ;  an< 
now  Raymouii  for  the  Defendant  fa  id.  That  the  DeatJ 
of  one  Plaintiff  in  Trover  does  not  abate  the  Wijr 
becaufe  the  Property  of  the  Goods  furvives,  and  t( 
this  Purpofc  he  cited  iBulft.  262.  Spring  againft  Bar- 
ret, Curia  contra :  In  all  A6^ion  the  Death  of  om 
Plaintiff  abates  the  Writ,  but  in  Trefpafs  the  Deatl 
of  one  Defendant  abates  not  the  Writ,  and  Judgmen 
that  he  (hould  anfwer  over.  But  Wylde  made  fom< 
Doubt,  If  this  Replication  were  not  double  in  affigninj 
the  Death  of  tv/o  PlaintifTj  iq  Abatement,  when   th( 

Death 
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Death  of  ouc  abated  the  Writ  as  well  as  the  Death  of 
two  ?  But  by  HaU^  This  is  not  double 


The.  King  againft  Gregory. 

DEBT  by  the  King    thus:    Memorandum   Coram  Declar. ^k^J 
Domino  Rege  vfnlt  Dominus  Rex,  &c.  &  inde  fro-  ^'JJ^/J^, 
duch  feciamy  The  Defendant  pleaded  the  King  had  no  jiw,««,  jtfge 
Superior  in  his  Realtn^  thereupon   it  was  demurred  ;  allowed, 
and  now  Saunders  urged,  That  the  Declaration  fhould  ®' ^'  ^  ^*^ 
be  in  the   Name  of   the    Attorney-General,    ^  wide 
AttornaU  General*  fro*  Domino  Rege  dicit^  £s?c.  Sir  JVil- 
Ham  Jones  for  the  King,  cited  Rafl.  Jintr.  655.  i.  a  Cafe 
in  Point  like  this.     And  fer  Hale  Chief  Juftice,  This 
is  but  an  unmannerly  way  of  declaring  for  the  King, 
£sf  adjournatur.     But  afterwards  in  Hilary  Term  the 
Declaration  was  adjudged-good* 


*  Bedingfeld  againft  Berhford.  *  P.  83 

ERROR  of  A^mffit  in  the  Court  of  Lime  Regis,  Scire  for  Seir?\ 
Firjly  That  the  Award  of  the  l^enire  facias  is  per  ^-  ^-  3  Kcb. 
^zios  rci  Veritas  melius  Scire  pcferit  for  Sciri.     Secondly,  yjj^  1  Vent. 
In  the  Entry  of  the  Jury  it  is  jwr  eUfii,  tridii  &  jurati  241- 
dicunt  fuper  Sacramentum  fuum^    omitting  ad  verilatem  Y^'^/c* 
de  infra  content,  dicend.     i  RolL  *j66.  Lit*  p.    Arid  for  i  Keb.  554. 
thefc  Rcafons  the  Judgment  was  reverfed,  upon  tlic  ^'^  teniae. 
Motion  of  Levinz  for  the  Plaintiff  in  Error,  in  f^aJ^g^ 

•  the  JuTfm 


Termino 


(     84    ) 


Termino  Pafchae, 


ANNO 


25  Car.  II.  ip  Banco  Regis. 


Tenant  in 
Tail  cove- 
nanted to 
ftand  feifrd  to 
the  Vfe  of 
bimfelc  for 
99  Years,  if 
he  Co  long 
Iiv'(i,  acmain- 
der  over,  and 
then  levied  a 
Fine,  the  Re-r 
raainder  is 
ma  le  gf>ad. 
Vide  ante 

c  Shuw.  4.  5. 


A  Deed  found 
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Wkaley  againft  Greenfield. 

EJJECTMENT  :  Upon  Evidence  to  a  Jury  at  Bar, 
the  Cafe  was  :  Tenant  in  Tail  covenanted  to  ftand 
feiied  to  the  Ufe  of  himfelf  for  ninety-nine   Years,  if 
he  fo  long  lived,  the  Remainder  to  his  fii  ft  Son  in  Tail, 
the  Remainder  over  ;  then  he  levied  a  Fine  to  another: 
And  whether  this  Fine  lliall  make  good  the  fiftate-Tail 
limited  by  the  Covenant,  or  fliall  iniire  to  the  Couufee  ? 
was  the  Queftion ;  for  by  Hale^  the  Tenant  in  Tail  doc» 
not  here  limit  the  Eftate  to  himfelf  for  Life,  but  fov 
Years ;  and  therefore  this  is  not  like  BUthman^s  Cafe, 
3  Cro.  279.  nor  Beddin^fieWs  Cafe,  Hid.  895.  where 
the  firft  Eftate  being  to  himfelf  for  Life,  is  all  the  Eftate 
he  had  power  to  difpofe  of:    But   here  by  the  firft  Li- 
mitation he   difpofes   to  himfelf    only  an  Eftatc    for 
Years,  fo  that   the   Remainder  to   his  Son  may  well 
enough  arifc   out  of  the  Refiduc  of   the  Eftate-tail, 
which  he  during  the  reft  of  his  Life,  has  Power  to  dif^ 
pofe  of;  fo  this  is  a  Remainder  executed   in   the  Son, 
corroborated  by  the  Fine ;  like  to  Duncomh  and  Wing'- 
Jield^s  Cafe  in  Hob.  where  Tenant  in  Tail  bargained 
and  fold,  and  then  levied  a  Fine  to  another,  the  Eftate 
of  the  Bargainee  is  liercby  corroborated.    This  Matter 
M-as  deigned  to  be  found  fpecially :    But  afterwards 
upon   the  Evidence  the  Peed  appeared  to  be  forged, 

be  ing 
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being  indeed  the  fame  upon  which  the  Special  Verdi6l 
between  )VhaIy  and  Tankard,  was  before  found.  See 
before,  fag.  55, 

♦  Gunter  againft  Cleytm,  at  Guild-Hal/.  *  P.  85 

CASE,  That  whereas  he  had  good  Caufc  of  Aftioh  CAfefof efcapc 
againft  A.   ifld    fucd  out  a  Latitat  againft  hiln,  ^^  ^^^*' 
the  Defendant  being  Sheriff,  a^Tefted  him,  and  then  CAufe  of 
fuffered  him  to  efcape,  and  returned  Non  tft  inventus ;  Aflion. 
and  upon  the  Evidence  before  Halcy  the  Plaintiff  was 
nonfuit.    Firft,  Becaufe  he  could  not  prove  any  Caufe  DccUret  of  a 
of  Aftion  againft  if.  which  Hale  held  neceffary  to   be  Caufe  of  Ac- 
done  ;  but  if  he  had  declared  of  a  Caufc  of  Afiion  Ind  p2Sv«'* 
for  40^.  and  upon  Evidence  had  proved  but  30  J.  that  30 x. 
had  been  fuflBcient  (qUtsre  tatnen  it  beift^  Special.)— 
Secondly^  Becaufe  he  declares  upon  a  Latitat  in  flacita 
tranfgrefs.  and  the  Writ  produced  is  in  flacito  tranfgref' 
Jlonis  ac  etiatn  BiUce  %oh  which   Hale  held  a  Fault  in- 
curable, ts  foftea  in  the  fame  Term,  and  in  the  fame  Declares  apot 
Court,  between  Cufe  and   Mildmay,  in   Debt  upon  a  *  ^">«'  la 
Sheriff's  Bbnd,  conditioned  to  appear  and  anfwer  in  whe^t*'wa« 
flacito  debiti.  Judgment  was  given  againft  the  Plaintiff  Trefpifs  dr 
upon  Demurrer,  becaufe  the  Writ  was  in  flacito  tranf-  "'«*• 
gref.  ac  etiatn  bilh,  for  this  Writ  is  not  de  flacito  debtti  . 
tantum. 

Milter  againft  Green. 

TROVER  among  other  Things  de  duohus  atbis  Trover /r 
nodis,  Anglicc  IVUte  Knots^  esT  alils  farvis  taniolis,  -'"*•'  -^f  ^ 
Anglicefmall Ribbons:  After  Verdift  for  the  Plaintiff  ?:';;;,£'^" 
it  was  moved  in  Arreft  of  Judgment,  That  aliis  farvis  Vide  3  Lev. 
ianiolis  is  incertain,  and  therefore  Judgment  was  ftayed,  ^  £^,^Jf* 
for  it  does  not  appear  quanta  vel  qtudis  fuerunt.    JVithens  &  1^5'  ^. 
for  the  Defendant,  Levinz  for  the  Plaintiff.  *^  » '>«v. 

Stri.  7^8.  ti^, 
t«7.     fl  Hawk.    P«  a  349. 


Divf 
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Dhe  againft  Jenman. 

occhrcs  that   f^  Q V  E  N  A  N  T,  and  fays  the  Defendant  co vena  iited 

^^4  w      VJ '  to  build  biiD  a  Houfc,  fecumhm  Rtguits  frat^ifias 

the  Statute,      f^^  Statutum  fro  readificatione  Londini ;    and  afligns  fot 

and  doe*  not    Breach,  That  the  Defendant  did  not  cover  the  Caatili- 

^St  the  to-  ^^^  ^**'^  Ltdidfecundum  Rigulas  frafcripUs  fir  Statutum 

tute  Mooired.  frctdiSlumy  Judgment  by  Default^  and  a  Writ  of  En* 

$.  c-sfceh.     quiry,  and  15/.  Damages.    It  was  *  moved  in  Arxefl 

14^  151.         ^£  Judgment,  That  the  Breach  was  not  fuflScicntly 

*  P.  86     affigncd,   for  want  of  alledging  in  Faft,    That  the 

Cantilivers  by  the  AA  ought  to  be  covered  with  I^ead  ; 

Sed  fer  Halcy  It  being  laid,  that  he  did  not  cover  them 

with   Lead»  Jtcundum  Rtgulas  per  fradi^um  Statutum 

frafcrifU  it  is  an  Averment  that  fo  the  Statute  pre* 

fcribed.    Lcvinx  for  the  Defendant. 


The  I^ng  againft  the  Corporation  of  Whtcheyia^ 

TjponaCMr-    ^BRTIORARI  was  directed  to  the  Mayor  and 
inovc'o^d«»  Jurats  and  Commonalty,  to  remove  Orders  by  them 

to  the  Cintfue  made  againft  Proprietors  of  Lands  for  Relief  of  the 
Arf/,  they  re-  Corporation-  They  retnmcd.  That  Time  out  of 
'dIH^^X^/t  Mind,  i2fc.  there  have  been  five  ancient  Vills,  /cr«tvf, 
fr;»  (jrnt,  fe'r.  HofttngSy  Dover ,  Sandwich,  NewRotnney  and  Hithe^ 
called  the  Cinque  Ports  ;  and  that  Time  out  of  Mind 
Rye  and  iVinchelfea  have  been  Members  thereof.  And. 
that  Time  out  of  Mind,  tfc.  Brevia  Domini  Regis,  &c. 
nOH  currunt  nee  currere  dehent  fen  cotJueverunt^  fave  only 
in  Matters  touching  the  Perfon  of  the  King,  Felony, 
or  Appeals,  and  their  Return  was  adjudged  infufficient; 
for  this  Court  is  to  fee  that  the  Subjefls  be  not  injured 
in  their  Eftates  as  well  as  in  their  Perfons,  z  Cro* 
Brown\  Cafe,  Habeeu  Carfus  ov  Mandamus  lies  thither  t 
And  by  thefe  Orders  they  have  rmpofed  ](.evies  upoft 
the  Eftates  of  the  Tenants ;  and  if  fuch  Orders  be  not 
examinable  here,  they  would  be  equal  to  ASs  of  Par- 
liament; and  this  Cafe  is  not  merely  cifil  between 
Party  and  Party,  but  between  the  Corporation  and 
Party.    Alfo  the  Returit  here  was  not  pofitive,  but 

under. 


PafcL  iS^CarAl.  in  ^^  Ft. 

under  a  cinhque  by  way  of  recital  of  their  Privileges- 
Upon  this  liic  Return  w»s  quaflieJ,  but  no  Fine  for 
Contempt,  becaufe  they  fubmittcd  to  make  Return  of 
the  Faft»     Levinz  for  tlie  King. 


Show  ftgainft  Sioughton*, 

IT  was  fald  by  Hale^  and  not  denied.  That  if  a- Man  t)ivcn  Pro- 
die,  leaving  Goods  in  the  feveral  Pronnccs  of  iVit  m/nifba^s 
and  Canterbury,  fereral  Adminiftrations  muft  be  com-  where  GoocU 

mitted.   And  fo  it  ia  <rf  Goods  in  Mnzland  and  Ireland.       "« in  feveral 

**  Proviocet  or 

in  feveral  Realnu*    S.  C.  3  KLeb.  163.    Vide   i  Lev.  78.     i  Roll.  Abr*  908,  909*   Hard. 
2x6*    2  Leon*  155.    Crcx  Kl*>  ^^  315.    Weat.  46^    Swinb.  35;* 

*  Bromfeld  againft  Tci^h  ♦  P.  g? 

TRESPASS  for  taking  and  detaining  bfis  B<a As  niftrefsisla* 
till  five  Poomb  paid  for  thm  DdiTcrance.    The  ^jj^^®  * 
Defendant  jallHied,  for  that  he  had  a  Drift  of  Com-  common, 
non  to  fee  that  the  Common  was  not  furcbarged,  and  s.  c.  3^1le^. 
that  thefe  Beafts  were  a  Surcharge  npon  the  Common,  ^^' 
for  which  he  took  them  and  detained  them  till  the£ve 
Ponnds  paid  in  SatisfaSion  of  the  Trefpafs-     The 
Plaintiff  demurred,   and  by  Sir  WilUam  Jems,   the 
Prefcxiption  for  a  Drift  of  Common,  does  not  of  itfelf 
warrant  a  Diftrefs  thereupon,  unlefs  he  had  alfo  pre- 
fcribed  to  diftrain.     Curia  contrm^  It  J»  a  Thing  of  com- 
mon Right  for  Prefervation  of  the  Common ;  and  gave 
Judgment  for  the  Defendant. 

Hanjlij^  ^ainft  Coater. 

.•pRROR  of  a  Judgment  in  an  inferior  Court,  m  Jf*^;;yX^ 
*^  an  Ajfumffit  for  Wares  fold,  becaufe  it  only  laid  timimLx^' 
an  indehtttaus  infra  Jurifdi^tionem  for  the  Wares,  bat  Waigt  laid, 
did  not  fay  they  were  fold  infra  Jurifiiaionem ;  and  SfiMil^ 
npon  the  multitude  of  Precolents  £0  adjudged,  the  juriSHHi^mrm^ 
Judgment  in  this  Cafe  was  revcrfed;  but  otherwife  s-ajKeb. 
HaU  and  Wyldi  held  it  might  be  well  enough.  yide  t  Le?. 

-.     ^  ^30.   69,   ifi, 

105.  t%%  150,  2d8.    Ra^*  9^5.    X  Vent,  a,  ^»  243*    t  Si(L  331*  z  Jo.  230L 
1  Mod.  3^.   s(  Mod*  141*    ]>aim  |9if   %  Show.  Gafc  489» 


thfi^.ZS  Car.lI.znB^R* 

Randal  againft  Wr'Utk. 

kem  OQt  9t  ^TP  H  E  Ctueftlon  was.  If  a  Rent  granted  out  of  Land 

ftlnd'f^^nd  -*•    Gavelkind  in  Kent,    fhould  difcend  to   all   tb# 

AstheLanl  Males  equally,  as  the  Land  itfclf  out  of  which   the 

8.  C.  I  Mod.  Rent  iffucd  ?    And  the  Court  held  ftrongly.    That  it 

IkA.  165.  fl^ould.     But  upon  the  Motion  of  Serjeant  Hdrdres,  to 

%  Danv,  549.  be  farther  heard  to  the  contraiy,  it  was  adjourned ; 

F|i5«  but  in  Michaelmas  Term  following  it  was  adjudged 

548^549?"^*  upon  Argument,  That  the  Rent  is  of  the  fame  Nature 

i  Roll.  Abr.  with  the  Land,  and  (hall  descend  equally  to  alH 
iSo.  pi.  6. 

Voy  IS*    Cro.  Car*  411.    Cra  Jac*  498.  6  Mod.  120*    i  8alk.«43«   Poft,  138^  139* 

♦  P.  88  ♦  DifdaJe  againft  I/es. 

a  (trefent  J^  was.  The  PUintiff  after  he  had  made  a  Leafe  at 

Xeafeto  an-  Will,  mide  a  Leafe  for  Years  to  commence  prefeutly; 

^'s  thSt  he  ^^^  ^^  ^**  agreed  between  the  Leffor  and  the  Leflee 

flnU  not  en-^  for  Yenrs,  that  he  ihould  not  enter  till  after  the  Ihiys 

ter  tm  after  upon  which  the  Rent  of  the  Leafe  at  Will  was  due* 

Rwitupontbc  ^^^  whether  this  Leafe  and  Agreement  determined  the 

firft  Leafe  is  £Aate  at  Will,  fo  that  the  ASion  lay  not  againft  the 

Jtwufis**^^  Tenant  at  Will?  was  the  Queftion;  and  after  fome 

determined.  Argument  the  Court  doubted,  and  adjourned  the  Caufe. 

Raym.  224.  Sed  fojlea  Mich,  eodem  anno  it  was  adjudged.  That  the 

ivcnt.  7Ah  Eftate  at  Will  was  determined,  and  that  the  AAion  lie$ 

%  Keb.  166,  not  againfl  the  Tenant  at  will, 
ao;. 

Of  I  Lev*  144*  ^i^te  So* 

Harlow  againft  Bradnox. 

^^nfLifc  "R  EPLEVIN,  The  Defendant  makes  Conufancc 
cnred^thofc  4-^  ^s  Bailiff  to  Baron  and  Feme,  he  being  feifed  in 
Words,  in.  Right  of  the  Feme,  for  RentiM  arciro exifietC  the  Plain- 
TlSirS  ^'^  demurred  Specially,  becaufe  it  is  not  averred  that 
/?SSSSol  the  Wife  is  alive.  Hale:  The  in  aretro  exifieiC  is  quafi 
^®rf  jbutw.  an  Averment  of  the  Life  of  the  Wife;  which  after 
a8o.  3  7*  Verdift,  or  upon  general  Demurrer,  would  queftionlefs 
?^"  be  good,  but  this  being  upon  a  Special  Demurrer  he 

doubted-  Twyfden  and  JVylde  held  it  Well  enough, 
though  upon  a  Special  Demurrer ;  whereupon  Judg- 
ment was  given  fof  .the  Avowant. 

Term* 


(    «9    ) 

Term.  Sandl.  Ttin. 

A  N   K   O 
25  Car.  II.  in  Banco  6.egis. 


Davis  againfl  Leving. 

T  T  was  adjudged  upon  Demurrer,  That  th«  Inhabt-  InWWtaDts  of 
•■•  tants  of  one  Market-Town  may  fell  Goods  in  another  fti^fn'^nothct 
Market-Town,  and  are  not  prohibited  by  the  Statute  Mtike  ,  not- 
of  PhiltfSind  Mary^  which  extends  only  to  thofe  who  witWUnding 
live  in  Country  Towns^  and  come  and  fell  their  Goods  kV!ac^* 
in  Market-Towns* 


Part  II.  O  Tton. 


(    90    > 

Term.  SaniS:-  Mich. 

ANNO 
25  Car.  II.  in  Banco  Regis* 


Scmine  againft  Semine. 


iutionto  A  ftMttflSTRATION   was  g. anted,  and  the  Admi- 

ilSloa/Kt  niftrator  by  rirtuc  thereof  being  poffcflcd   of  » 

le  Grant  'Term,  made  a  Leafe  of  the   Land,  and  after  was  a 

RTimedupoa  Citation  to  repeal    the   Adminiftration,    but    it   was 

saJ^waf  fucSi  affirmed i  qpon  which  Sentence  of  Affirmation  an  Appeal 

id  both  Sen-  was  fued,    and  the  Sentence  of  Affirmation   therebj 

r^A^f^afc  "^P^*'^<^>    ^^^  ^^^  ^^  Adminiftration  repealed,    and 

Jd^hytiie  Adminiftiation  granted  to  another.     And  by  Hale  and 

It  Adminif*  the  whole  Court,  This  new  Adminiltrator  fliall   not 

en'  umc^  avoid  the  Leafe  of  the  firft   Adminiftrator,  for   this  is 

.'kJ.         '  only  a  Repeal  of  the  Sentence  in  the  Citation,  and  fo 

c  Raym.  is  in  the  >jatui e  of  a  Suit  on  the  Citation }  and  fo  it  b 

ide  ante  55,  ^^^  ^"^  ^  *^  ^^^  ^^'^  Adminiftration  had   been  avoided 

»•  poft,    73*'  in  the  Suit  upon  the  Citation,  and  not  as  if  the  Appeal 

^*  had  originally  been  brought  upon  the  firft  Adminiftra- 

rown.51.  ^i^jj^^  which  thereby  had  been  totally  annulled.     6  Co. 

Roll.  Abr.  Pack/  an's  Cafe. 


P.  91 


*  Wi/fon  againft  Robin/on. 


Devifeofmy  17  JECTMENT   of   Lands    in    Underharrow  in  the 
Efta?e7thf '  County  of  JVeftmarcland.  and  in  a  Special  Verdia 

Fee  paflcs  upon  Not  guilty,  the  Cafe  was,  JVilHam  Baldwin/on 
and  not  the  fciled 
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ieiftd  ill  F*e  of  TenanC^right  Lands   there,    made  his  Land  for  Life. 

Will   ID  thrft   Words:    1   devife  to  my  Cou^n  William   s.  c.  i  Mod. 

BaldwinfOn,  M  my   Teftant-ripht  Eflate  at  but    .nj  in  \??:  ,  „  ., 
TT     I     i  •  1      II     »        r  /      f  ^  Viae  1  ROiI- 

UndevbarroMrj    tuith  dll  that  I   and   my  rather  took  oj    Abr.  834, 

kowland   Hubberiy,  of  his   Mnjejlys   Lands,    and  the  ^a?.  i>44- 

Matqueps  Fee,  ivith  all  my  Lands  at  Bcckiide.     It  m,  Tll^.u'.^b!^' 

I  V'^^  30»-  P^i*  Annuih  JcY  ever  to  the  i'aijdn^  and  i^^.   Hoo.  %. 

fer  Anniim  Jor  ever  to  the  Poor  of  Un. .crbanuw.     And   <j^it-2©7- 

what  Eftate  Ihould  pafs  by  tuU  Dcv.i'.-  of  '^l  '^nant-n^iit  a's^und.^j^ 

Eftate,  whether  an  Eftate  for  Life  or  in  Vc.  t  ^as  i:ie  3  Jj.  107. 

G^ueAion :  For   it  was   objefled,    that  by   the   Ware's    i -^lo-- 100. 

Tenant  ri^kt  Eft  ate  y  not  the  Eftate  in    the  Lands,  bn:   ^  \k.!1  sg^  • 

the  Nature,  C(iiality,  anci  paniculai  Kind  ot  the  Lands   1  ^-^^^   3v^. 

was  defcribed   and  ipeciheu  j  as  all  my  S.occage,  or  all  ^^^^^  ^^^' 

my  Capite  Lands ;  for   Tenant-rt^nt  L^nds  ditfor   fiom 

the  Katoic  of  Fee-ftmfle  at  Common   Law,  bein^  of 

the  Nature  of  Copyhold  finable,  and  asCopyhola  ].afs 

by  Copy,  fo  thefe  pafs  by  Deed  vithout  Livery;  but 

upon  every  Death  or  Alienation,  the  Tenant  niuft  be 

admitted  as  in  the  Cafe  of  Copyhold ;  alfo  when  he 

intends  to  pafs  a  Thing  in  Fee,  he  adds  the  Words  for 

ruer,  as  in  the  Cafe  of  the  Parjon  and  Poor,     2.  I'he 

fubfequcnt  Words,  with  aU  that  I  and  my  Father  took  of 

Hubberty,  (What  all  r)  not  a  Fee  limplc;  but  all  the 

Kinf»  Lands  and  the  Marqufjfes  Fee  ;  and  the  laft  Words, 

tuith  all  my  Lands  at  hczV^fiditjC^n   paf^  but   an   Eftrte 

for  Life*     And  all  is  one  intire  conjuni-^ive  Claufe,  a.Vd 

tbetdorc  can  pafs  no  move  than  an  Eli  te  for  Life  in 

any  Part  of  it;    otherwife  Weie  thoy  f<  vcral   diftinft 

Clatifes  of  Devife,  as   in    i    Roll.  84.4.  nu,   1,  2.  snd 

Moor.fLi^^.     But   the   Court  held   that   the  Fee  of 

the  Tenant-Tight  Land  paffed  in  this  Catf  ;  but  becaufe 

it  does  not  appear  how  many  Acres  tKcr^  arc  of  the 

Tenant-right   Lands,    and    how   many   of    the  other 

Lands;  fo  that  the  Court  cannot  be  aicrrtained  of  the 

G^antitics,    a    Venire  facias   de  novo  was   awarded.— 

Lexinz  for  the  Plaintiff,  Ifejlon  for  the  DcfLndaiit. 

*  Wildinan  againft  North.  *  P.  pa 

REPLEVIN,  the  Defendant  juftifird  and  pleaded  in  RepUVm 

in  Bar,  That  the  Beads  belonged  to  a  Stranger,  «'*«  DefcmUne 

abfque  hoc  thiat  they  were  the  Bcarts  of  the   PLuntifF.  [Jic  P,o^ty 

UpoA  this  the  Plaintiff  demurred,  becaufe  this  is  only  in  Bar  or 

G  2  Matier  Abatement, 
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8.  C  i  Vent.    Matter  in  Abatement^  and  not   in  Bar ;  end  Sfclfo  k 
^^  amounts  to  the  General  Iffue.     Curia,  In  Trcfpali  this 

would  amount  to  the  General  Iffue ;  but  not  ia.  Re- 
plevin,  and  may  be  pleaded  either  in  Abatement  or  in 
Bar.  And  there  needs  no  Avowry  fro  retomo  hmbendo 
in  this  Cafe,  for  the  Goods  being  not .  the  Plainliff'Sy 
the  Avowdnt  muft  have  a  Return  of  them,  a  Cro*  SakiU 
againil  Shtlton ;  and  Judgment  was  given  for  tbc 
Defendant. 


where  no 
Avowry  pr9 
returm  taheHjt 
ia  neceflkry. 
Vide  a  Salk.    ' 
5.  Ace 
31  H.  6   12. 
A9  H.  6.  35- 
Hull*  N.  P.  54- 


tougher  againft  Williams  in  &:accar. 

COVENANT  as  Heir,  upon  the  Lcafe  of  his 
Anceilor  of  Lands  in  Gkmorganjhire,  in  the  Time 
of  Queen  JiUabitk,  for  99  Years  i  wherein  thcLesiee 
covenanted  with  tlie  LelTor,  his  Executors  and  Adini*- 
nifiratorSy  to  repair^  and  to  leave  the  Piemiiles  ia 
repair  at  the  End  of  the  Term;  and  now  the  Heir 
brought  this  A6lion  againfl  the  Executors  of  the 
Leffee  ;  whereupon  the  Defendant  demurred.  And 
now  it  was  argued  for  the  Defendant,  That  the:Cove* 
nant  being  only  with  the  Lellbr,  his  Executors  and 
Adminiftrators,  the  Action  lies  not  for  the  Heir^  MicJ^ 
niond's  Cafe,  Owens  Reports.  To  which  it  was  an-. 
fweied  That  this  is  a  Covenant  which  runs  with  ihe  Ltni^ 
and  goes  to  the  Heir  without  naming  him  ;  as  Spencer^t 
Cafe,  and  the  Dean  and  Chapter  of  Windfor^s  Cafe^ 
5  Co.  Alfo  the  Intrnt  of  the  Parties  appears  to  be, 
that  the  Covenant  fhould  continue  after  the  Death  of 
the  Leffor,  it  being  with  him  and  his  Executors,  and 
Ante  15.  therefore  it  does  not  determine  by  his  Death,  Sacheverel 

and  Frogafs  Cafe,  Trin.  the  23d  of  this  King  in  B.  R. 
upon  which  Judgment  was  for  the  Plaintiff.  Seys, 
Serjeantj  for  the  Defendant,  Levinz  for  the  Plaintiff. 


"Ltt^tt  covc- 

tiants  with 
the  LelTor  and 
hia  £x|cutora, 
to  r?mjr,  yet 
covenant  lies 
for  the  VL^ixi 
S.  C.  %  Danv. 
ass-  H.  5. 
Vidt  ante 

I*oft.  124. 
3  Lev.  189. 
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*  Go/ton  againft  Sedgwick. 


Writ  of  Error  p  RROR  ih  Parliament  of  a  Judgment  in  B.  R.  was. 

in  Parha-  Aj  determined  by  a  Prorogation  of  the  Parliament  ; 
and  a  fecond  Writ  of  Error  was  brought  which  alfo 
determined  by  a  Prorogation  in  iViw^wirr  this  Term, 
till  the  7th  of  Jan.  next.    And  now  a  third  \Vrit  of 

Error 


roent,  not  de- 
termined by  a 
Prorogation  of 
ParliAxaent* 


'Mich.  25  Car.II.  in  B.  R.        • 

Error  brought,  and  a  Suferjedeas  moved  for  to  ftay 
Execution ;  and  at  laft  upon  levcral  Debates  and  grea^ 
Search  of  Precedent?,  it.was  grapted,  the  Prorogation 
here  being  to  a  Day  certain,  and  no  Term  interpoiing. 
But  by  /yafc,  jhough  the  Writs  of  Eirpr  b^  abated  ty 
Prorogation  without  default  of  the  Paity,  yet  if  a 
Term  had  interpofe d  between  xhe  Tefie  and  Retjuru  of 
the  Writ  of  Error,  no  Suferjedeas  cOuld  be  av^arcied 
ivithout  fhcwing  fortle  apparent  Error  in  the  R»*cord. 
Though  Writs  of  Error  are  at^ated  by  a  Prorogatioi^ 
•without  ai>y  Default  of  the  Party.  And  Wylde  held, 
Tfiat  although  ^  Terjn  did  interpofe  between  the  T  Jle  - 
and  Return  of  the  firft  Writ  of  Erwr,  yet  a  Supfrfeaea^ 
lies  in  this  Cafe,  becaufe  thcWrit  pf  Errpr  is  deter- 
mined by  the  Prorogation,  without  default  of  the 
iParty.  But  afterwards  it  was  declared  by  the  Lords, 
and  fo  the  Law  is  taken  to  be  at  this  Day,  that  a  Wrijt 
of  Error  does  not  determine  by  a  Prorogation  of  the 
J^arlian^ent. 

Atkinfon  againft  Woodburn. 

TRESPASS  vi  (^  armis  in  the  CcTunty-Palatine  judgment iV^ 
Court  of  Lancafter.     The  Defendant  pleaded  in  inferior  Court 
Bar  a  Recoveiy  for  the  fame  "^l  icfpafs   in  a  Court-  tlr^^^k^xt^ 
Baron;    upon  which  the  Plaintiff    demurred.      And  menttoam 
JVylde  Chief  Jufticc  of  Affife  at   Lancajler^  upon  an  A^'O"  ^^ 
Adjournment  to  his  Chamber  at  Serjeant' s-Inni  held  it  ^^^^ 
pleadable  in  Bar,  40  E:  3.  27.  a.  '7  i/.  4.   15.  a.  3  H.  Ante  81, 
4.   II,   12,  20-  Bro.  judgment   16.  Sed.   6    Co.    45-  «. 
contra,  and  5  Co*  62.  a.  That  it  is  not  pleadable  in 
Abatement.     But  after  Judgment  was  given  for  the 
Plaintiff:  For  Trefpafs  vi  ^  armis  lie3  not  in   inferior 
Courts;  and  therefore  the  Judgment  there  when  the 
Aflion  is  vi  &  armis,  is  void ;  ani  if  it  be  not   vi  £sf 
armis  (in  this  Cafe)  it  is  not  the  fame' Trefnafs.     But 
he  held  ut  fupra,  that  *  Judgment  in  an  inferior  CauYt     ♦  Pt  04 
may  be  pleaded  in  Bar  to  an  Aflion  bi ought  in  a  Tupe-  ^ 

rior  Court,  and  he  alfo  held  it  |.l  adable  in  Abat-ir.cnt 
Fhen  it.  is  for  the  fame  Caufe.  l^inz  for  the  Plaintiff, 
JVeJon  for  the  Defendant. 

Edgehury 


Mich.  25  C/fr.  H.  in  5,  \R. 


Cdvenint  to 
run  for  loo  A 
at  one  Time, 
ana  for  209/. 
more  at  an- 
other lime; 
15  within   the 
Stat,  of  Gam- 
ing. 

Vide  4  Mod. 
409. 

5  Mod.  I,  4. 
I  Liitw.  4H4: 
I  Salk.  344. 
f  Mod.  54. 
2^9. 
CL*  I  Si<i«  394* 


JEdgebury  againft  RofindaU* 

TAEBT  upon  Articles,  whereby  the  PUmtiff  tod 
-*-^  Defendant  agreed  to  run  a  Hoifc-racc  at  D.  tmli 
Die  for  100/.  ami  that  they  ran,  and  the  Plaintiff  won. 
The  Defendant  pleaded  the  Covenants,  whereby  it  was 
farther  agreed.  That  at  the  Defendant's  Requeft  the 
Plaintiff  ihoutd  bring  the  fame  Horfe  to  run  with  the 
other  Horfe  at 'another  Day  and  Place  for  100  L  more* 
And  then  pleaded  the  Statute  of  King  Charles  the 
Second  againft  Gaming,  That  if  one  lofe  more  at  one 
I'ime  than  lool.  ufon  Tick,  an  Securities  givn  far 
the  Money  Jhell  he  void.  The  Plfiintiflf  replied.  That 
the  Defendant  did  not  requeft  him  to  run  again  at  the 
other  Day  and  Place :  Upon  which  the  Defendant 
(demurred.  And  Judgment  was  given  for  the  Drfeii* 
idant.  For  Fir/I,  That  the  firft  lool.  was  not  loft,  and 
then  a  new  Security  afterwards  g.vcn  tt)  run  a  fecond 
Match  for  more,  as  it  wa$  pbje6ted  va§  the  Intent  of 
that  Statute,  which  allows  the  loftng  of  lool.  upon 
^ick  :  And  Secondly^  Though  the  firft  lool.  and  no 
more  was  loft  in  this  Cafe;  yet  h^K  bccaafe  the  Con- 
trafl  was  for  mojcthan  100/.  to  be  won  or  lof^  upon 
Tick  or  Credit,  the  whole  Bai gain  was  void  tfft  initial 
and  not  made  good  by  the  Event  fubfequent,  whereby 
it  happens,  that  no  more  is  loft  in  toio  than  looL  an4 
the  Statute  being  made  to  fupprefs  the  Ufe  o£  exceffiv« 
Gaming,  (hall  be  conftrued  in  the  laoft  cxtenfive  nan« 
ner  that  can  be  to  ai^fwer  tliat  Epd. 


*  p.  95 


Condition  to 
msJLe  fuch 
Kei(.are   as 
Aiall  fatisfy 
the  PlainlifTs 
Council,  De- 
fendant mufl 
tender. 
S.  C.  I  Mod. 
|C4- 


*  Baker  agaiaft  Buljirode. 

DEBT  upon  an  Obligation  conditioned^  to  ftal 
and  execute  fuch  a  Rcleafe  as  fhall  fatisfy  the 
Plaintiff's  Counfel':  The  Defendant  pleaded.  That 
the  Plaintiff  did  not  tender  him  any  Releafe  to  feal  ; 
whereupon  the  Plaintiff  demurred  :  And  now  upon 
hearing  Sir  William  Jones  for  the  Plaintiff,  Judgment 
was  given  for  the  Plaintiff  :'^or  the  Defendant  in  this 
Cafe    was  to  tender    thp  Rclcafc  to  the  Plaintiff's 

Counfel, 


Mkk.  25  Car.  II.  in  B.  R. 

Counfcl,  to  fee  if  he  approved  and  was  fatisfied  with  ^^^^.^^1; 

it ;  and  the  Defendant  kath  underuken  to  do  it.    And  pi.  33. 

this  is  not  like  to  Larnb'^  C  a(e,  5  Co.  zi.  a.  23-  ^«  where  Viiie  z  Cro. 

the  Condition  is  to  fcal  fuch  a  Rcleafe  as  the  Plaintiff's  ^  ^  u.  ^,5^, 

Counfel   Ihail  advife;  for  in  that  Cafe  the  Piaintiff  is  465.pl.  49- 

to  procure  his  Counfel  to  draw  the  Rcleafe,  and  then  ^' 595* 

Render  it  to  the  Defenaant  to  feal.  3  ^^d.  191* 

199* 


^  Term,  Sanft-  Hill  *?•  9^ 

ANNO 

25  &f  26  Car.  II,  in  Banco  Regia* 


Trideaux  againft  Warne^ 

REPLEVIN    for    taking  the  Plaintiff's  Sail:  Prefcriptioi^ 
The  Defendant  avowed  as  fcifed  of  the  Manor  ^^J^P^^na^Ji   ' 
of  Fadftow  in  the  County  of  Cornwall  and  that  bet\reen  have  Toll  of 
Wadehridge  in  the  Parifh  of  Brecock  and  Slipper- fointy  *"  Goods 
in  the  Parifli  of  Padjlow,  Time  out  of  Mind  has  been  tuhin\he 
a  Key  for  lading  and  unlading  of  Mrrchancii^e  ;  which  River,  naught. 
Key  he  and  all  Lords  of  thii*  Manor  Tinx  out  t  f  Mind,  «''^  of  ail 
repaired,  and  there  kept  a  Bufliel  for  meafuring  Salt  ^ithinthe 
and  rther  Merchandize  there,  &  ratione inde  have  had  Manor, 
a  Bufhel  of  Salt  (computing  to  the  Bufliel  2 a  Gallons)  ^  ^-  *  ^^* 
of  every  Ship  bringing  Salt  between  the  faid  i^<iJf-  juym.  «3«. 
bridge  and  Sliffer-fomt^  to  fell,  £^c.  as  belonging  to  the  3  Lev.  4'^- 
faid  Manor,  and  then  lays  a  Cuftom  to  diftrain  for  it  |^^VMod!^' 
any  reafonable  Part  of  the  Tackle  of  fuch  Ship;  and  43!  isi. 
that  a  Ship  of  the  Haintiff's  laden  with  SaJt  to  be  3  lev.  400, 
fold,  came  there,   and  for  not   paying  the  Duty   he  ^^4.4»5. 
diftrained  the  Sails ;  the  Plaintiff  frotefiando  that  the 
Lords  of  the  Manor  had  no  fuch  Duty,  6f  frotefiando^ 
no  Prefcription  to  diilrain  for  it :  He  by  his  Flea  con- 

feffes 
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fcfles  the  Defendant  is  Lord  of  the  Manor>  and  tbtt 
between  Wadebridge  and  Stiffet'^inty  Time  out  of 
Mind  there  hath  been  a  Key  as  aforefaid,  and  the 
Lords  of  the  Manor  have  repaired  it:  But  farther  he 
fays,  That  the  River  of  Padjlow  is  ten  Miles  long'  and 
the  Manor  of  Fadjlow^  a  fmall  Manor  of  the  Extent  of 
*  P,  07  ^^^f  *  *  Mile  and  no  more  upon  the  faid  River,  within 
which  Manor  the  faid  Key  is;  and  that  the  Ship  "ipas 
brought  to  Nudc^  a  Place  upon  the  faid  River  Icng^ 
dijlans  a  mole  pradiff^  viz.  the  fpace  of  feven  Mile$« 
And  traverfcs  abfjue  hcc  that  the  Ship  was  brought  to 
the  faid  Key,  or  any  other  Place  within  the  Manor| 
hereupon  the  Defendant  demurred,  and  Judgment  wa» 
Vide ppft,  190,  given  for  the  Plaintiff;  for  the  having  and  repairing  of 
'^/  a  Key  within  the  j^anor,  cannot   intitle   him  to  Toll 

out  of  the  Manor  for  Goods  nqt  brought  to  the  Key, 
nor  within  the  Manor,  but  to  a  Place  fo  far  diftant 
from  the  Manor  and  from  the  Key ;  nor  will  the  |lc^ 
pair  of  the  Key  and  the  keeping  of  the  Bufliels  fupport 
the  Prefcription  of  Toll  for  Goods  brought  to  angther 
?'«^*pt»oii"     Place,  though    upon  the  fame  River:  But  if  this  hac^ 
SlG^ocU         been  a  Port,  ifc/^faid,  fuch  Prercription   within   the 
brought  Port,  might  be  good ;  as  it  is  in  zi  H.  7.   16.  «.  and  in 

p'^*"oc!d^  the  Port  of  London^  and  divers  other  Ports,  where  the 
vide  1  Mod.  Owners  of  the  Ports  have  fuchi  Prefcriptions :  But 
105.  251.  Trin,  7  W.  3.  in  Cornmuni  Banco,  fed  intratur  HUL    j 

\ls^'  ^^  ^^'  ^  ^'  ^^^^^  ^^'ff^  ^  Belwoody  quod  vide  fofied.  A 
Prefcription  for  the  Lord  of  a  Manor  to  keep  and  re~ 
pair  %i  Wharf  within  the  Manor,  and  by  Reafon  thereof 
to  have  Toll  of  all  Goods  landed  within  thf  Manor, 
though  not  at  the  Wharf,  was  adjudged  good ;  for 
originally  the  Lord  was  Owner  of"  all  the  Lands  o£ 
the  Manor ;  and  therefore  this  Prefcription  was 
held  good  in  refpeil  of  the  Eafement  in  landing  the 
Goods  upon  his  Soil  which  is  in  Nature  of  a  Toll- 
travcrfe  ;  whereas  this  here  is  only  in  the  Nature  of  a 
Toll  through  for  palling  in  the  River,  which  is  the 
King's  common  Highway,  and  that  without  having  a 
Port  or  other  Intereft  in  the  Riyer,  qr  any  Place  where 
the  Goods  come.  And  though  this  Cafe  of  Trideaux 
and  Warne  was  cited  as  an  Authority  in  the  Cafe  of 
Crifpe  and  Belwoody  in  oppofition  to  the  Judgment 
^hcre  given ;  yet  the  Difference  between  them  is  manifcft. 
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and  the  Cafe  of  Crifpe  and  Belwood  was  adjudged  trf 
yi/^a  by  the  whole  Court  of  Common  Pleas,  j  Unco 
and  Levinx  for  the  Prefcription  in  the  Cafe  of  Crifp 
and  Belwood;  and  If^right  and  Lutwyche  Serjeant  contra. 
And  in  the  Cafe  of  Warm  and  Frideaux  fufra.  Courtney  ' 
for  the  Plaintiff  and  Pollex  en,  after  Chief  Juftice  of 
the  Common  Pleas,  for  the  Defendant. 

*  The  King  againft  Ballow  and  Norman.  *  P.  98 

THEY  were  found  guilty  of  Clipping  and  Coining,  For  clipping 
and  the  Queftion  was.  What  Judgment  fliould  \^^^^^^^^ 


to  be  drawn  and  hanged  without  quartering^  according  to 

Coke,  3  Injl.  1 7.  i.  as  to  Coining ;  but  contrary  to  him  ' 

there  as  to  clipping*     And  Stand/,  fl^  Car.  iZ%.  f.  as  to 

coining. 

Lomax  againft  Armorer. 

ERROR  of  a  Judgment  in   Dower  in  the  Town  No  Plc«  of 
Court  of  Newcafiie  vfon   Tine,    was   affigned   by  Franktcnc- 
Levinz,  becaufe  the  Plea  was  held  upon  Plaint  only,  :j;^«;!^^/*^»^o'»t 
without  Writ,  and   Pleas  of  Freehold  cannot  be  held  3  Kcb.  ayy^ 
without  Writ,  2  Cro.  loi.  no  not  by  Cuftom,  F.  N.  B. 
47.     Wt  here  no  fuch  Cuftom  is  alledged  for  it.     Co* 
2  Infl.   3:1.  a  VltK  of  Detinue  de  Charters  cannot  be 
held  without  Writ,  Britt.  128.  b.  Co.  Enir.  129.  Dower 
in  London,  fer  breve.    And  as  to  Fines  they  cannot  be 
levied    in  inferior  Courts  without  the  King's  Writ. 
44  £dw.   3.   28,  37-     50 -/^  9.   ^  Cro.  314.  Owen  g^. 
for  thereby  the  King  would  lofe  his  Silver.     But  in 
ancient  Dcmefne  Fines  have  been  allowed  good,  becaufe 
thefe  Couits  were  anciently  the  King^s  Courts.     No 
Body  being^  ready  '^f  the  other  Side ;  it  was  adjourned  : 
But  afterwards  Hill.  26  £s?  27*  the  Judgment  was  re- 
ycrfed. 


Termino 


(  ^  ) 


Termino  Pafchae, 


ANNO 


26  Car.  II.  in  Banco  Regis. 


Vanajlon  againft  Mackarfy» 

Covenant  to  COVENANT  in  B.  R.  in  IrclanJy  vfhcTC  the 
py  8/.  a  V>  PlaintifiF  declared,  that  he  covenanted  to  fcrvc  the 
m^fm.  ^*'^^^'^'  Defendant  five  Years,  ^nd  the  Defendant  covenaiited 
to  pay  the  Plaintiff  83/.  every  Year  quarternatim,  viz. 
loh  15 i*  at  Michaelmas,  zo /.  at  Lady  Day^  20 /•  15 i, 
at  MidfummeTy  and  zo/.  15  J.  at  Chrijlmasy  and  afBgos 
for  Breach  Nonpayment  of  the  whole.  The  Defen- 
dant demanded  Oyer  of  the  Indenture,  which  was  en- 
tered as  aforefaid,  faving  that  under  the  *viz.  it  wa»  20/. 
at  Michaelmas y  and  20/.  151.  at  Lady-Day.  And  Iffue 
was  taken  that  the  Plaintiff  did  not  ferve  the  Defendant ; 
»nd  in  the  continuance  of  the  IflTue  and  Trial  and  fofiem 
the  Entry  was  made  thus :  Nifi  Capitalis  Jujiiciarius 
frius  venerit  die  Lunety  £sfc.  inter  haras  jecundam  £# 
tertiam  poji  meridiem,  and  the  Pojlea  was,  die  ^  loco 
infracontent*  venerunt  fartes,  ^c,  and  Verdidl  and  Judg- 
ment wa?  given  fof  the  Plaintiff,  whereupon  Error  was 
here  brought,  and  two  Errors  affigned.  Fitft,  The 
Variance  between  the  Sums  in  the  Declaration  and 
the  Indenture ;  and  alfo  that  all  the  Particulars  do  not 
amount  to  83/.  but  come  15^.  (hort,  and  without  the 
Particulars  as  fet  forth  under  the  viz.  it  will  not  appear 
how  much  was  to  be  paid  at  one  Day,  and  how  much 
at  another;  nor  b  it  fhewn  what  the  Quarter  Days 
are,  and  the  Word  ^mrternatim  cannot  fupply  that ; 

neither 
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neither  is  it  faid  quarUrnatim  per  aqtuiles  fort  tones. — 
Secondly^  The  Pojlea  ought  to  have  been  tempore  &  Icco 
infra  content'  and  not  Die  &  loco*  *  But  the  Court  an- 
fwered  and  refolved.  That  quartemoiim  fupplics  all 
this  after  VcrdiS,  and  that  the  Variance  under  the 
viz,  docs  no  harm ;  for  quarternatim  fhall  be  intended 
the  ufual  Quarter  Days,  and  that  the  Payments  were  to 
be  by  equal  Portions.;  and  though  83/.  is  not  due,  but 
the  Duty  is  lefs  by  155.  yet  the  Jury  having  given  no 
more  than  is  due,  the  Demand  of  more  will  not  vitiate, 
though  in  fomc  Cafes  the  Demand  of  lefs  will  hurt : 
And  as  to  the  fecond  it  appears  the  Caufe  was  tried  and 
no  Default,  and  therefore  it  fhall  be  intended  the 
Parties  came  at  the  Time  and  Place,  Judgment  aflii  med. 
W.  Jones  for  the  Plaintiflf  in  Error;i  Uvinz  for  the 
Defendant. 


*P.  ICX> 


Vide  ante  4* 
Covenant  an^ 
Demand,  more 
than  is  due, 
the  Jury  give 
lefs. 

Vide  ante  4. 
^57* 


Drew  againft  Bayly. 

DEBT  upon  an  Obligation  to  perform  Covenant?, 
and  upon  Special  Pleading  and  Demurrer  the 
Cafe  was  thus :  One  poffefled  of  a  Term  for  one  hun- 
dred Years  as  Adminiftrator,  made  a  Leafe  lor  live 
Yeats,  Tendering  Rent  to  him,  his  Executors  ami 
Affigns,  and  made  the  Plaintiff  his  Executor  and  died  ; 
and  now  in  an  Afiion  brought  upon  this  Obligation, 
and  Breach  affipned  forNon  payment  of  the  Rent,  the 
Queftion  was.  Whether  the  Executor  of  the  Admi- 
niftrator, or  the  Adminiftrator  de  bonis  von  to  the  firft 
Inteftato,  (hall  have  the  Rent  ?  By  FoUexfen  it  was 
argued  for  the  Defendant,  That  the  Adminiftrator  de 
bonis  non  fhall  have  it  as  incident  to  the  Reverfion  which 
he  has  without  Controverfy  ;  and  it  is  not  like  to  Co. 
Lift.  46.  b,  where  the  Hulband  pofleffed  of  a  Teim  in 
Right  of  his  Wife,  makes  a  Leafe  for  part  of  the  Term, 
rendering  Rent,  in  which  Cafe  the  Executors  of  the 
Hulband  fliall  have  the  Rent,  altliough  the  Wife  hath 
the  Reveriion,  for  that  is,  becaufe  the  Wife  is  not 
Party  to  the  Leafe,  which  is  the  fole  Reafdn  of  that 
Cafe.  And  the  Covenant  here  runs  along  with  the 
Rent.  Gould  contra,  he  cited  Latch  266,  26';.  a  Cafe 
cited  to  be  fo  adjudged,  which  being  there  marvelled 
at,  Jones  Juftice  then  faid.    Yes,  Faith,    it   was  fo 

adjudged. 


AdmlniArator 
of  a  Term  for 
100  Years, 
made  a  Leafe 
<or  five  Years, 
rendering 
Rint,  his  Ex- 
e.utor  (hall 
have  the 
Rent«  and  the 
Admin  iflritor 
de  h»nis  turn 
the  Reverfion. 
S.  C.   I  Vent.  ' 
259.  275- 
3  Ktb.  298, 
427.  475. 
Lex  Teftam. 
247.  248. 
Vide  Dyer 
283.316. 
Co.  Litt.  46, 
199*  182,  2o9» 
I  Chan.  Rep. 
98. 
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Vide  Dyer 
S7I.  37^- 
ij...ii4.385. 
Hoo.  246. 
Style  225 
Latch  %tiS, 
«67. 

Cro.  Car.  i67» 
S  Vent.  3 .». 
I  Sid.  29- 
X  Chaa.  Rep* 

$Jo.  161. 
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adjudged.  And  Go8//rf  faid.  That  this  Cafe  is  all  onp 
with  the  Cafe  of  Co-  Litu  for  there  the  Wife  is  in 
paramount  the  Leafe  *  by  Survivor,  and  fo  here  the 
Adminiftrator  de  bonis  non  is  in  paramount  the  Leafe  of 
the  firft  Adminiftrator,  as  hath  been  often  refolved,  for 
which  Reafon  he  cannot  have  a  Scire  Farias  np6n  & 
Judgment  obtained  by  the  firft  Adminiftrator;  which 
the  whole  Ccu  t  agieed.  And  Hale  faid,  The  Executor 
of  the  Adminiftiator  fhall  have  this  Rent,  but  it  fhall 
be  Aflets  in  his  Hands  liable  to  the  Debts  of  the  Inteftitte, 
for  which  he  Ihall  be  charged  as  Executor  de  fon  tort ; 
whereupon  Judgment  was  given  for  the  Plaintiff. 

And  NotCy  In  Michaelmas  Ternj  following  in  another 
Cafe  between  the  fame  Parties,  the  fame  Point  bap-^ 
pened  again,  and  the  Court  in  Hal^s  Abfcnce  doubted; 
and  being  moved  again  in  Trinity  Term,  Hale  himfelf 
then  doubted,  but  after,  as  I  was  informed,  that  Cafe 
was  adjudged  (as  here)  for  the  PUintiff. 


Trover  and 
Ajfumpjit  in 
one  AAion, 
and  Not 
guilty  as  t« 
the  Trover. 
S.  C.  5  Keb. 
964,  276,  296* 
30«,   335. 
^ulJ.  N.  P.  50- 


flolms  againft  Taylor. 

IT^RROR  of  a  Judgment  in  Com.  JBancOy  where  the 
l^y  Plaintiff  in  an  Action  joined  Ajfumpjit  and  Trover 
by  feveral  Declarations;  and  Verdiift  and  Judgment 
was  for  the  Plaintiff  in  the  Afflimf/ity  and  for  the  De- 
fendant in  the  Trover.  And  it  was  argued  and  held  by 
Haky  That  though  by  the  Verdict  the  Caufes  are  now 
become  feveral,  yet  in  as  mueh  as  no  fuch  A£lion  lay, 
the  Declaration  is  naught  ah  initio^  and  the  Judgment 
void  :  But  Twyfden  doubted,  if  the  Severance  by  the 
Verdi6);  does  not  make  it  gQQd^  though  it  was  bad  at 
firft.     Adjournatur. 

Notdy  Hardres  166.  in  Battery  by  Baron  and  Feme 
for  Battery  to  both,  if  the  Defendant  be  found  Non 
Gulp,  as  to  the  Hufband,  this  by  the  Opinion  of  Bridge 
man  Chief  Baronj  is  cured  by  the  Vcrdi^. 


flawksn^ 
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*  Hawkins  agaiaft  Mills. 


*  P-  102 


ERROR  of  a  Judgment  in  Excefier  Court,  bccaufc  ^'^  F^swra 
the  Award  of  the   Venire  facias  was  fracepf  ejl  f ^^ 'nof 
fer  Curiam  quod  Venire  Fac  XIL  in  Figures.    But  being  EngltJL 
-  Roman  Figures^  the  Court  held  it  well  enough,  aliter,  s.  c-  3  Keb» 
if  it  had  been   th^us   iz*  in  jB;«^/^  Figures,  and  the  t  Hawk.  P.  c 
Judgment  was  affirmed*  340. 


Smiih  againft  Neefam. 

ASSAULT  and  Battery  upon  Non  culp.  was  tried  where  the 
before  Hale  Chief  Juftice  at  Guildhall;  the  Jury  Affaultoniy 
found  the  Defendant  guilty  of  the  Aflault  only,  and  Jio*7e''&* 
not  guilty  of  the  Battery.     And  Hale  Chief   Juftice  than  Da- 
certified  accordingly,  to  have  the  Opinion  of  the  Court  nia-cs. 
upon  the  new  Statute:    And   whetl>er    the    Plaintiff  28^/ 1^*^303, 
ihould  have  full  Coils,-  or,  no  more  Cofts  than  Damages,  335I 
which  were  fmall  ?  was  the  C(ueftion  ;  and  upon  the 
firft  Debate  it  was  adjourned.     But  refolved  afterwards 
(as  I  iieard)   that  he  fhall  not  have  more  Cofts  than 
Damages,  for  the  Battery  is  not  certified  to   be  fully 
proved,  but  the  Aflault  only. 


Brown  againft  Palfry. 


PROHIBITION  to 
Dur 


the  Ecclefiaftical  Court  of 
Durham,  fuggefting  that  they  are  a  Parochial 
Chapel  within  another  Parilh  of  Northumberland,  and 
that  the  Inhabitants  of  the  Chapelry  have  Time  out  of 
Mind  had  a  Parochial  Chapel  and  Divine  Service,  Sa- 
craments, firft'.  and  have  ufed  to  be  exempt  from  the 
Repair  of  the  Parochial  Church',  Bells,  fsTc.  in  Con- 
fideration  of  their  being  charged  to  the  Repair  of  their 
own  Chapel,  and  that  they  have  ufually, repaired  the 
fame ;  and  yet  that  the  Defendant,  Churchwarden  of 
the  Parifti-Church,  fued  thgnto  repair  the  faid  Church, 

the 


Cuftom  to  re* 
pair  a  Chapel, 
and  to  be  dif- 
charged  from 
repair  of  the 
Pariih- 
Charch. 
Vide  poft,  163, 
164,  tS6,  iS;. 
3  Burr.  1689. 
3  Term.  Kep* 
107. 
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« 


the  Parifh-Bells,  £#r.  And  the  Prohibition  was  granted. 
P.  103  And  at  *  another  Day  afterwards  a  Confultation  was 
moved  for,  for  that  this  whole  Matter  was  pleaded 
there,  and  Sentence  given  ;  and  the  Cafe  of  Chafg 
Brimidgey  Hob.  66.  was  cited,  wherein  fuch  a  Cafe  a 
Confultation  was  granted  upon  Motion.  To  which  it 
was  anfwercd,  Tiiat  in  the  Cafe  of  Chafel  Brimidgi 
Sepulture  was  flill  rcfeived  to  the  Parifh  Churchy 
which  was  a  Refervation  of  the  ancient  Right,  which 
13  not  in  this  Cafe.  Alfo  upon  Examination  by  the 
Court,  the  Suggeflion  there  was  found  falfe;  and 
though  it  was  decreed  there  againft  the  PlaimiflF  in  the 
Prohibition  upon  pleading  the  Cuilom,  yet  it  was  to 
try  a  Matter  there  not  within  their  Jurifdiflion,  for 
they  could  not  try  Cuftoms  ;  their  Law  and  ours  diffcr- 
irg  as  to  the  Nature  of  Cuftoms,  Latch.  48.  If  a 
Cuijm  be  alledged  in  the  Eccleiiaftical  Court,  and 
denied,  a  Prohibition  lies.  Latch  200,  a  Modus  is  fue- 
Videpoft,  142.  able  there;  but  if  denied,  a  Prohibition  lies  :  The 
4Moi.m,  Bounds  of  a  Parifh  are  not  triable  there,  3  Cro.  aag- 
jsS.  '      adjudged,  and  Hetley  133.  and  3  £t/j/7v  241.  a  MoimM 

was  f ued  for  there,  and  another  Modus  pleaded,  and  a 
Ptohibition  granted.  At  laft  the  Court  ruled  the  Pr«K 
hibition  fhould  fland,  which  having  before  been  granted 
abfolutely,  a  Confultation  cannot  be  upon  bare  Motion 
without  Plea  ;  and  Hale  and  the  Court  ruled  the  Plaio^ 
tiff  fhould  declare  upon  the  Prohibition,  and  the 
Defendant  fhould  plead  as  he  thought  fit.  Upon 
which  hctravcrfed  the  Cuftom  which  was  tried  at  New- 
cajile  Aflizes,  and  the  Jury  found  no  fuch  Cuftom ; 
upon  which  a  Confultation  was  granted.  Levinz 
Counfel  for  the  Plaintiff  in  the  Prohibition,  Wffton 
for  the  Defendant.  Vide  Trin.  28  ^  29.  B.  R.  a  Pro- 
hibition granted  in  a  like  Cafe,  and  z  Roll.  Rep.  Z65. 


Oky  againft   Sell. 


Stat.  23  H.  6. 
U  X  general 
Law. 

Vide  I  Ley. 
86,  209,  »54« 
I  Saund   161. 
1  Sid.  383* 
1  Vent  23f. 
H«rd.  \C^ 


DEBT  upon  a  Sheriff^s  Bond.  The  Defendant 
demands  Oyer  of  the  Condition,  which  was  That 
the  Defendant  fhall  be  a  true  Prifoner,  and  without 
pleading  the  Statute  of  23  H.  6.  he  pleaded  tliat  he  was 
in  Execution  for  Debt,  and  yet  this  Obligation  was 

given 
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given  for  Eafe  zndVzwouT  fro  libertate  obiinen.  ^  fine 
jatlsjoBione  of   the   hlainiiff:    Hereupon  the  Plaintiff 
demurred,    and  upon  the   fiift  Argument  Bale  Chief 
Juftice  held,     firfiy  That  the  ^  Statute  23  H.  6.  is  a    ♦  P.  104 
general  Law,  ol  which  the  Court   muft  take  Notice  Obligation  to 
without  pleading.     %.  If  it  were  not,  yet  this  Obliga-  Execution'* 
tion  is  void  by  tiie  Common  Law.     Sed  adjournatur.         void  at  com- 

moQ  Law.  i 
Saund.  161,  162/  318.  x  I«cv.  86|  209,  a54*  I  Vent.  237.  i  Sid.  96,  384,  SjS* 
Hard*  464. 


Sir  Richard  Saltonjiairs  Cafe. 
Fleas. 


la  the  G>mnioii 


A  MAN  devifed  Lands  to  h^s  Wife  for  Life,  and 
that  fhe  may  difpofe  thereof  to  any  one  of  her 
Children  (he  pleafes :  And  upon  the  firft  Argument 
Faughan  Chief  Juftice,  and  Atkyns  held.  That  (he 
might  give  it  in  Fee:  Hugh  Wyndhatmnd  Ellis,  that 
fhe  could  not  give  it  but  for  Life.  But  it  was  adjourned 
in  order  to  be  further  argued.  Hoc  ex  relatione  Ser- 
vientis  Willimot. 


Leon.  156.    %  Leon.  68*    3  Leon.  7i«  115.    4  Leon.  41. 
a  Lev.  2(49*    l  Mod.  189.    i  Lutw.  764.    2  Show.  pi.  2S. 


i  Jo* 


Detife  to  hit 
Wife,  and  that 
Ihe  may  dif- 
pofe of  it  to 
which  of  the 
Childre^  ihe 
pleafes. 
S.C.  iMod. 
189. 

Vide  Jjitch 
9.  39.'  134- 
Moor  57*      I 
107,  113,  137. 
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ANNO 
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C6Vetiiiit  in 
ConfiJeratioa 
of  the  Mar- 
liape  of  his 
firft  Son,  to 
fettle  to  him 
in  Tail,  Re- 
mainder to 
the  fecond 
Son,  the  Con- 
iideration   ex- 
tends to  the 
fecond  Son, 
and  is  not  vo- 
Inntary,   nor 
void  fHtaJ 
Purchafort. 
S.  C.  sKeb. 
3U* 


Tf^ite  againft  Stringer* 

Commonly  called  Lord  Tenham^s  Cale. 

T  N  Eje<SlcDent  upon  Not  guilty,  a  Trial  was  at  Bar; 
•*•  and  upon  Evidence  the  Cafe  was :  One  feifed  in  Fee 
in  Confideration  of  Marriage  between  his  firft  Son  and 
A^  and  of  a  Marriage-Portion  to  be  paid,  which  was 
afterwards  paid,  made  a  Settlement  to  the  firft  Son  and 
the  Heirs  of  his  Body  upon  A.  begotten.  Remainder  to 
his  own  right  Heirs;  the  Father  was   then   indebted* 
Three  Years  after  the  Father  fold  the  Lands  for  valu- 
able Confideration,  and  died :    The  firft  Son  and   A. 
died  without  Iflue.  And  whether  the  Remainder  limited 
to  the  fecond  Son  be  fraudulent  and  void  qtukid  a  Pur- 
chafor,    he  having  Notice  of    the  Settlement,  and  a 
Covenant  in  his   Deed  of  Purchafe  againft  all  Incum- 
brances, fave  thi?  Remainder  to  the  fecond  Son,  againft 
which   he   had   taken  a  collateral  Security  ?  was  the 
Queftion.     Serjeant  Maynard  for  the  Plaintiff*  urged. 
That  this  was  void  as  to  the  Purchafor.     For  Firft^ 
The  Confideration  of  the  Marriage,  and  the  Portion, 
extends  not  to  the  fecond  Son,  no  more  than  if  the 
Father  upon   the    Marriage  and   for  the  Marriage- 
Portion,  had  fettled  it  to  the  firft  Son  and  the  Heirs  of 
his  Body ;  and.  after  on  the  fame  Day  had  fettled   the 
Reverlion  upon  the  fecond  Son  in  Tail,  the  Remainder 
to  his  right  Heirs ;  this  fecond  Settlement  had  been 

voluntary 
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voluntary  and  void  as  to  Purchafors.     -zdly,  Though 
*  there  be  Notice  of  the  Settlement,  and  though  it  be    ♦  P.  106 
excepted  out  of  the  Covenant,  &c.  in   the  Deed   of  - 

Purchafe ;  that  will  not  alter  the  Cafe,  for  one  that  harNoticc  of 
hath  Notice  of  a  fraudulent  Deed,  may  fafcly  purchafe,  fuch  Settie- 
knowing  that  cannot  hurt  him.    But  Hale  Chief  Juftice,  ^^"^^  ^l\fnft 
and  H^yld^  held  clearly,  to  whicli  alfo  Rainsjord  agreed,  it." 
duhitante  Twyfden  i  that  thoughConc  and  the  fame  Deed  Vide  ante  ax* 
may  be  upon  good  Confideration  as  to  one,  and  volun-  f^v!  48. 
tary  as  to  another  in  fome  Cafes,  yet  not  in  this.    Firft^  1  Mod.  86. 
It   cannot  be  imagined  that  he  intended  to  deceive  a  l^^>  ^''^* 
Purchafor  after  the  Determination  of  an  Eftate-tail, 
which  might  endure  for  ever,  when  the  C  onlideration 
of  tlic  Purchafe,  as  well  as  the  Remainder  itfclf,  by 
Keafon^of  the  firft  Eftate-tail,  was  of  fo  fmall  a  Value. 
Secondly,  The  Purchafor  is  not  deceived  in  this  Cafe^ 
for  he  not  only  had  Notice,  but   alfo  collateral  Secu- 
rity   agaipft  this  Remainder.     Accordingly  the  Jury 
cave  their  Vcrdiftj  That  the  Remainder  was  not  void, 
but  good  againft  the  Purchafor* 


Mayor    and    Commonalty  of    JLondon    againft 
Deputee. 

DEBT,  and  declares  that  the  Mayor  and  Commonalty  in  j^ebt  for 
Time  out,  &c.  have  had  Scavage  of  all  Ships  that  Q^^^/^^fj^^^^ 
come  into  their  Port,  and  that  all  their  Cuftoms  are  S'^cJi^ilL' 
confirmed  by  Aft  of  Parliament,  Rich.  2.  and  that  the  683.  684- 
Defendant  in  a  Ship  brought  into  Port  fo  many  Deal-  ^  K^7i//.* 
boards,  for  which  he  ought  to  pay  fo  much  for  Cuftom  Fo<t!  142. 174. 
as  Scavage :  The  Defendant  waged  his  Law,  where-  i  I'ev.  i.^ 
upon  the  PlaintifiF  demurred  c  And  upon  the  firft  Argu-  g^^^gl.^" 
ment  the  Court  gave  Judgment  for  the  Plaintiff:  The  q.*  %  TmLu 
Aftion  being  founded  upon  a  Debt  ariiing  upon  Cuftom  Abr.  zo6. 
confirmed  by  A&:  of  Parliament,  though  Co.  EnU  1 18. 
was  cited  contra.     In  Debt  for  an  Amercement  in  a 
Court-Baron,  founded  upon  a  Prefcriptioh  to  amerce, 
Ley-gager  lies  :    So  BenL  39.  in  Debt  upon  a  By-law> 
founded  upon  a  Cuftom  to  make  By-Laws.     And  the 
Statute  though  it  confirms  their  Cuftoms,  does  not  alter 
the  Debt,  but  leaves  that  as  it  was  before,  ftiU  due 
!apon   the  Cuftom,  as  2  Cro.  BradJJiaw's  Cafe,  Pebts 
Part  II.  H  upon 
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*  P.  107 

1  Lev.  14,  15* 


tipon  fimplc  ContTifts  afligned  to  Creditors  by  Virtue 
of  the  Statute  of  Bankrupts,  though  in  Debt  for  them 
the  Defendant  inay  H^age  bis  Law.  But  the  Court  faid, 
III  the  Cafes  cited  by  Amerciaments  upon  By-Laws, 
the  Debt  is  not  immediately  founded  upon  the  Cuftom, 
but  upon  the  *  Amerciament,  by  the  By-Laws,  &c. 
which  by  CuRom  are  warranted.  But  in  tbia  Cafe  the 
Debt  itfelf  U  immediately  founded  upon  the  Cuftom 
confirmed  by  Aft  of  Parliament*  Simffon  for  the 
Plaintiff,  Levins  for  the  Defendant. 


Blackborne  and  his  Wife,  and  Anne  Haigk,  ^ainft 
Greaves  and  others. 


Baron  tnd 

Feme  join, 

the  Trover 

being  before 

Marriage,  .the 

Converfion 

affer. 

S.  C.   aKeb. 

61,263,329. 


Adnvttance 
to  t  Copy- 
hoU  of  the 
l>aitirular 
Tenant,  it  the 
Admittance  of 
htm  in  Re- 
mainder, and 
snakes  a  ^ 
feflo  fratris. 
Bui.  M.  P. 
ic8. 

1  Term.  Rep. 
<oo. 


TROVER  for  200  load  of  Wood,  and  dctlares, 
that  the  Wives  of  the  fwo  Plaintifis  dum  ^fokt  loft 
the  Wood  ;  and  that  after  Blackhom  and  his  Wife 
married,  and  the  Defendants  afterwards  converted: 
Upon  Non  culp.  a  Special  Verdiift  found,  that  yokm 
Haigh  was  feifed  of  Copyhold  Land  where  the  Wood 
grew,  and  had  liTue  three  Daughters  the  Defendants, 
by  his  (irft  Wife;  and  the  two  Plaimifi^  his  batighter^, 
and  yohn  his  Son  by  a  fecond  Wife ;  and  that  he  fur- 
rendered  to  the  Iflue  of  the  faid  three  Daughters  for 
eleven  Years,  Remainder  to  his  two  Daughters  for 
five  Years,  the  Remainder  to  the  three  Daughters  by 
his  firft  Wife,  Remainder  to  his  right  Heirs.  The 
Father  died,  the  three  Daughters  were  admitted,  ^oAn 
the  Brother  died,  the  Years  expired,  the  three  Daugh- 
ters entered  and  cut  the  Trees,  and  the  Jury  concluded. 
That  if  the  Admittance  of  the  Defendants  was  the 
Admittance  of  him  in  Remainder,  for  the  Plaintifib; 
if  not,  for  the  ^  efendants.  And  Judgment  was  given 
for  the  Plaintiffs,  that  the  Admittance  of  the  three 
Daughters  was  the  Admittance  of  yohn  the  Brother  in 
Remainder  as  right  Heir,  and  fo  an  z&uil  Seifin  in 
him  to  make  a  foffejfio  ftairhy  which  makes  the  Land 
difcend  from  him  to  the  two  Plaintiffs,  his  Sifters  of 
the  whole  Blood,  and  not  to  all  his  Sifters  as  Heirs 
to  their  Father ;  the  Authorities  relied  upon  were  4  Co. 
23«<«-  3  Cro.  504.  But  then  the  Trover  being  laid  be- 
fore the  Marriage,  and  the  Converfion  after,  it  was 

objcaed. 


.    Tfm.  z6  Car.   iL  in  B.  R, 

objcfled.  That  Baron  and  Feme  could  not  join,  but 
the  Baron  ought  to  fue  wit^iout  the  Wife,  f'ov  the  Con- 
vcrfion  is  the  Caufe  of  Aflion.  But  the  Court  held  if 
well  with  or  without  the  Wife;  for  the  Inception  of 
the  Caufc  of  AtS^ion  was  in  the  Wife  by  the  Trovei", 
though  not  confummate  till  the  Converfion  afterwards. 
Levtnz  for  tlie  Plaintiifs,  Ifefton  for  the  Defendants- 

*  Nota^  In  a  Cafe  between  Powes  arid  hi5  Wife  againft  ♦  Pi  1G58 
Marjhaly  the  Trover  was  before  Marriage,  and  the 
Converfion  after;  and  the  Court  was  divided  upoh  it, 
whether  th^  Wife  could  join  with  the  Hufband-  Twyf^ 
den  and  Wyndham  held  fhe  ought  to  join.  Hyde  Chief 
Juftice,  and  Kelynge  contra^  which  Cafe  is  now  reported 
I  Sid.  172.  But  now  all  the  Court  agreed  ihe  might 
join  in  thb  Cafe,  or  be  might  fue  alone,  for  the  Reafoa 
aforefaid* 


A' 


Cragg  againft  Norfolk. 

SSISE  for  the  Office  of  Serjeant  at  Mace  to  the  Affifc  ar- 

Houfe  of  Commons,    the   Aifife  was  arraigned,  raigned.  and 

and  Day  given  to  plead ;  at  the  Day  the  Tenant  took  Sea/ ioThl*^ 
Exceptions  to  the  Writ.     Firjl^  Becaufe  it  was  audiend^  writ. 
iox  ad  audiend^ ;  fei,  non  allocatur ^  it  may  htaudiend*  as  S*  ^*  ^®^» 
well  as  ad  audiend\     Secondly ^  The  Retuin  of  the  Writ  )^^rit  in 
was  coram  nobis  apud  Wejimonafierium^  whereas  it  lliould  J?. -R.  returned 
be  uhicuntfue  fuerimus  in  Anglia  ;  for  if  the  Coui  t  fhould  TT/J^V 
remove  from  Wejlmi  ijQn^^  th^  Tenant  is  not  bound  to  ^oi  ubuuJqme. 
appear.     Sed  non  allocatur.    So  it  was  when  this  Court 
followed  the  King*     Then  the  Day  was  appointrf!  for 
the  Trial ;  whereupon  the  PlaintifiF  ma^de  T  tie  by  a  patents :  Re- 
Patent  from  King  yames  I.  reciting  a  former  Grant  to  citai  of  a  for-» 
another,  and  this  to  commence  from  the  Detf  rmination  "*%^?J^°^' ' 
thereof:    Per  Curiam  refolve*!.    This    Recital    is   not  without  pr*^^ 
Evidence,  whereupon  he  was  forced  to  go  totie  ^olh,  dudng  the  firft 

and  procure  the  Maftcr  of  the  Rolls  to  let  the  R'>11  be  vm?J^^  n.^ 

X  i       •  1^  ...  ,  .      ,  viue  polt,  24SN 

brought  into   Court,    which    was    done    accordingly,  b  ill.  N.  P. 

Then  being  put  to  prove  Seilin,  he  proved  only,  tl.at  a^7« 

he  went  to  the  Houfe  of  Commons  and  demanded  his 

Place,  but  received  no  F^es.     But  that  in  an  A6Hon  of  p^^^^^j^ 

the  Cafe  for  Difturbancc,  he  received  3cx)/.  Damages,  cail,  fordif» 

and  thig  was  held  a  fufficient  Scifin  by  fomc  of  the  turbinghim 

Ha  Judgw,  ^'^*^^^®"' 
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is  not  Selfin 
to  mainuin 
an  A/Gfe* 


Judges,  the  Damages  being  recovered  in  SatisfafUon  of 
the  Fees  while  he  was  out  of  Poffeflion  of  the  Office: 
But  others  were  of  a  contrary  Opinion,  and  fo  the 
Matter  was  intended  to  be  found  fpecially :  But  after- 
wards the  Plaintiff  would  not  fland  to  that,  but  became 
nonfuit. 


*P. 
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Nota^  I  IV  tS  M.  in  Communi  Banco,  in  an  Affife  for 
the  Office  of  Mafter  of  the  Wardrobe,  which  King 
Charles  II-  gave  to  the  Lord  Mountague,  but  after  turned 
him  out,  and  granted  it  to  the  Lord  Prejion ;  where- 
upon the  Lord  Mouniague  '^  brought  an  Alfize :  It  wts 
held  by  the  whole  Court,  That  the  Grant  being  in 
Reverfion  as  here,  and  recitiug  the  former  Grant,  was 
not  Evidence,  upon  which  he  was  alCo  forced  to  go  to 
the  Mafter  of  the  Rolls,  and  procure  him  to  fend  the 
Roll  of  the  firft  Grant,  which  he  did  ;  and  the  Court 
in  the  mean  Time  flayed  and  proceeded  in  other  Points 
of  the  Affize. 


Gaoler  faffers 

a  voluntary 

nfcape  in  A, 

Tirho  conies 

back  to  Pri- 

fon,  and  ef- 

capes  again 

In  the  Time 

of  a  fucceed- 

ing  Gaoler, 

he  is  charge* 

abic 

S  C.  sKeb. 

4S7. 

Bull.  N.  P.  69. 


Lenthal  againft  Lenthal. 

DEBT  againft  William  Lenthal,  Son  and  Heir  of 
Sir  John  Lenthal,  Maiflial  of  the  King's  Bench, 
for  the  Eicape  of  one  committed  in  Execution  in  the 
Life-time  of  his  Father,  by  whofe  Death  that  Office 
defcended  to  the  Defendant ;  and  alledges  that  he  had 
him  in  Execution,  and  fuffcred  him  to  efcape ;  upon 
Nil  debet  the  Caufc  was  tried  before  Hale  Chief  Jufticc, 
and  was  thus  :  The  Father  fiiffered  a  Prifoner  to  make 
a  voluntary  Efcape,  the  Prifoner  came  back  in  a  fmall 
Time  after  to  Prifon,  and  there  was  aftually  in  Prifon 
at  the  Death  of  Lenthal  the  Father  ;  and  fo  continued 
afterwards  in  the  Son's  Time,  till  he  fuffeied  him  to 
efcape  again  :  And  whether  he  fliould  be  charged  for 
the  Efcape  in  his  own  Time,  after  a  voluntary  Efcape 
before  fuffercd  by  his  Father  ?  was  the  Queftion  :  For 
it  was  urged  for  the  Defendant,  That  after  the  volun- 
tary Efcape  by  the  Father,  he  could  not  take  him  again 
in  Execution,  though  the  Party  himfelf  might,  if  done 
without  his  Confent ;  and  thpugh  he  returned  to  Prifon, 
yet  he  was  not  thereby  a  Prifoner,  neither  could  either 
the  Father  or  the  Son  detain  him  there.  But  for  the 
Plaintiff  it  was  faid^  that  it  might  be  very  mifchievous^ 

if 
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if  he  fhould  be  allowed  to  cxcufe  himfelf  in  fuch  a 
manner,  for  the  Marftial  commonly  fuffers  Prifoners  in 
Execution  te  go  out  upon  Security,  and  when  he  is 
fued  for  Efcapes,  he  pleads  frefh  Purfuit  and  Recap- 
tion ;  and  fo  they  go  out  and  return  ai*their  Pleafure ; 
and  if  the  Succeffor  might  thus  excufe  himfeif,  by 
faying>  That  his  Predeceffor  fuffcred  the  Party  to  make 
a  voluntary  Efcape,  though  the  Succeffor  had  him 
aflually  in  Prifon,  all  the  Creditors  in  England^  of 
Prifoners  committed  in  the  Time  of  a  former  Gaoler, 
may  be  thus  cheated  ;  for  it  will  be  eafy  for  the  Sue-  ^  p 
ceffor  to  prove  a  voluntary  Efcape  *  by  his  Predeceffor,  "•  ^  ^ 
though  the  Creditor  may  not  prove  it  voluntary ;  Upon 
this  the  Matter  was  found  Specially,  as  was  alfo  the 
fame  Point  between  other  Parties  the  fame  Term.  And 
foftea  Trin.  2,7.  upon  Confideration  of  i  Roll,  902. 
Lord  Robert's  Cafe,  and  Hob.  C102.  Sheriff  of  Ejffix*^ 
Cafe,  the  Court  having  as  they  faid,  conlidered  the 
Matter,  fcilicet.  Hale,  Twyfden,  JVylde  and  Rainsford^ 
without  Argun^ent  at  Bar,  gave  Judgment  for  the 
Plaintiff  in  this  Cafe  of  Lenihal  and  LcnthaL 


Brown  againft  Collins^ 

THE  Sittings'  after  the  Term  this  Cafe  was  tried  Executor 

before  /ife/r -at  Guild-hall;  an  Executor  waftes  the  2*^5."^^^^ 

Goods  of  his  TeAator,  and  died,  leaving  Affets,  and  13  not  c^rge- 

this  Defendant  his  Executor :  And  whether  the  Defen-  *b^  fo'  ^Ws 

dant  fhould  be  charged  quoad  thefe  Affets  ?  was  the  s^cfTvtut. 

Qucftion :  And  Hale  held  the  Devajkntit  to  be  a  per-  492.'  * 

fonal  Tort,  which  died  with  him  that  did  it.    But  upon  "^^i/^T' 

the  importunity  of  Saunders,  of  Counfel  for  the  Plain-  J^ic4o!  fie 

tiff,  he  fuffered  it  to  be  found  Specially.    And  after-  Poft»  i^« 

wards  Pafch.  27.  Car.  2.  it  was  adjudged  by  the  whole  €©»tr. 
Court  according  to  this  Opinion  of  Hale. 


Curtis  againft  Dtrvis. 

ASSUMPSIT  naming    herfelf  Adminiftratrix  of  Adminiihra- 
y.  S.  and  declares  that  the  Defendant  was  indebted  ^^'J^'^^l 
to  her  30/.  but  docs  not  fay  he  was  indebted  to  her  ^  prUjmn,  and 

Adminiftratrui  for  another 
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miqiilri  or. 
8.  C.  Puft, 
928. 

Viie  ante.20. 
J  Vent.  268. 
Aleyn  7^. 


*P.  Ill 

Vide  Trin. 

«6  Car.  a. 

Uuli  V.  Huf. 

fam. 

?oft,  188,  228. 


Admintftratrix.  But  then  declares  of  another  I>ebl 
due  to  her  as  AdminiA^atnx,  and  that  upon  Account 
between  them  the  Defendant  was  found  indebted  to  her 
in  another  3c/.  which  he  piomifed  to  pay;  upon  2V«i 
-^t/w?j^/>  a  general  Veidift  was  given,  and  entire  Da- 
mages. Whereupon  it  was  moved  in  Aireft  of  Judg- 
ment, That  the  firfl  Piomife  is,  ana  muft  be  irtcmled 
of  a  Debt  due  to  the  Plaintiff  in  fropio  jure^  for 
*  although  fhc  names  herf  If  Adniinit^iatrix,  and  in 
the  End  of  her  Declaiation  produces Lettcis  of  Admi- 
niAration,  yet  that  is  cniy  to  wa»  ant  the  fecond  De- 
claration, which  is  in  jure  nlejlati.  To  which  it  was 
'aniwered,  That  admitting  the  firft  1  ron.lie  to  be  im 
jure  froprio^  yet  the  laft  being  grounded  upon  an  Ac- 
count with  herfelf,  and  the  Promife  made  to  heiielf  in 
lier  own  Time,  both  may  be  joined  in  one  Declaiation^ 
and  a  general  VeTdi6l  and  entire  Damages  given  ;  alfo 
it  may  well  enough  be  intended  after  Vcrd|CT,  that  the 
firfl  Debt  was  due  to  her  as  Adminiflratrix,  though  it  11 
not  exprefly  fo  allet'.ged.  I'o  all  which  Hale,  Raimjard 
and  Jf'ylde  agreed,  and  gave  judgment  for  the  Plaintiff. 
Twyfden  totis  viribus  contra:  Upon  which  a  Writ  of 
Error  was  brought  immediately.  But' I  neyer  heaT4 
V'hat  became  thereof. 


Indi£kment 
tor  Ireipafs, 
forgery  and 
Publifhing, 
found  guilty 
Je  7ranfgrfj: 

f^^.'fda,  the 
PubViration 
Inc^u'icd.  i 
Fofl,  221* 
In  Counties 
Palatine 
Writs  of  Pro- 
tth  arc  di- 
rei'  ■  \  to  the 
C'.i'i.nkcrl''in, 
Indi£|mfnt&» 
*^T.  to  the 
]uigcs. 


The  King  agalnft  Newton, 

INDICTMENT  for  forging  and  publifhing  a  Deed 
'■■  at  Cheftevy  fent  to  Chfjler  and  there  tried,  and  found 
Guilty  df  Trarjoreffione  &  Forger ia  freed.  And  this  was 
found  to  be  infuilicient,  for  nothing  is  found  as  to  the 
Publication.  Scd  non  allocatur :  De  Tranfgreffione 
-pradi^a  includes  it:  As  a  Trefpafs  of  AfTault  and 
Battery,  Jury  finds  him  guilty  de  Tranfgreffione  ^  infultu 
frad.y  this  includes  the  Battery,  and  fo  it  has  been 
adjudged.  Another  Exception  was.  That  the  Mittimus 
w  as  fent  to  the  Juilices  of  Af&fe  at  Chejler,  and  not  to 
the  Chamberlain  as  it  ought :  Sed  non  allocatur,  it  ought 
to  be  fo  in  Writs  of  Procefs,  they  are  direfted  to  the 
Chamberlain,  to  command  the  Sheriff  to  execute  them^ 
but  not  to  command  the  Judges  to  try  a  Caufe  ;  for  all 
Indiflments,  Informations,  Records,  Vc.  to  be  tried, 
arc  immediately  fent  to  the  Judges  in  all  Counties  Pa« 

latiRe^ 
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latine,  and  nojt  to  the  Chamberlain,  &c.  ffkc  the 
like  Cafe  he^eafter^  Pafch,  50  Cfir^  }.  int.  JUj^m  and 
Marriptf 


*  The  King  againft  the  Inhabitanu  of  the  County    *  f  .  u^ 
of  Nottingham. 

INFORMATION  was  againft  them  for  hot  repairing  ^^^  ?f » 
a  Bridge  upon    thi  Trent,    between  Newarft  and  ^S^/^^, 
Mansfield,  Comitatu  hlottingham,    which  Time   out  of  tried  in  Mid^ 
Mini!  they  have  and  ought  to  repair :  Two  of  the  In-  ^'l  .  i^  . 
habitants  in  JNfatoe  of  themfelves  and  the  reft,  pleaded^  ^^^  appear 
That  the  Lord  Limington,  and  other  Pe^rfons,  Owners  for  them  m4 
of  certain  Lands,  called  Bridglands,  ought  to  lepair  ^«  f«^ 
it  raliotif  tenuret  \  ahfque  hoc  th|tt  the  Inhabitints  of  the 
County,  Time  out  of  Mind,  have  and  ought  to  repair 
it :  The  Attorney  General  replied.  That  the  Inhabitant^ 
ought  to  repair,  ^c.  ahfqiut  hoc  that  the  Lord  Limington 
ought,  and  they  rejoined.  That  fhe  I^prd  Limington 
ought,  &c.  ut  fufra,  and  fo  Iflue  was  joined :  Upon 
which  the  Attorney  General  furmifed,    that  all  the 
Inhabitants  are  chargeable ;  and  after  Trial  by  an  in- 
differeiit  County,   fer  ajprnfuni  fartium  fraceftum  efi 
yictoamj  Middlefex^  &c.  U jppon  whiph  a  Trial  was  at 
Bar  by  a  MiddUfut  Jury,  to  try  the  Right  of  repairing 
this  Bridge  in  Nottinghamftff^m  ^ho  fouifd  thp  Oefcn-  Tnr^^Ct  upon 

and  the  Dc- 

Nota,  1%$  Re9ord,   Iffuc  and  Trial.    Firft,  The  fcndmt  found 
Defendants  did  not  plead  Kon  Gulp,  but  that  another  gf  ^f''' 
ought  to  repair,  and  tiaverfe  that  they  ought,  as  fer  viae  1  Sannd* 
Hale,  They  muft  in  this  Cafe  of  a  Bridge,  that  it  may  ai.  a«»  «S- 
appear  to  the  Court  who  ought  to  repair  in  Cafe  they  p^J*, iff* 
ought  not.  Secondly,  A  Traverfe  taken  upon  a  Traverfe,  1  Mod.  «8o. 
and  the  Iffue  joined  upon  the  laft  Traverfe,  that  ano- 
ther ought  to  repair  :   And  Thirdly,  The  Defendants 
neverthelefs  found  Guilty  upon  this  Iflue,  joining  it  to 
the  firft  Traverfe,  That  they  ought  not  to  repair.    And 
all  this  by  the  Direftion  of  Hale  Chief  JuAicc,  with 
frhom  the  .other  Juftices  agreed- 
Term. 


(    lU    ) 

Term.  Sana-Mich. 
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Nelthorp$  and  Farrington  againft  Dorringten. 

Three  Joint-  'T^  R  O  V  E  R  by  the  Plaintifis,  Aflignccs  of  the 
Tenants  of  X  Commiflioners  of  Bankrupts,  for  divers  Goods, 
brin^rover  •  '^^^  *^*^^  ^^  Middlefex  upon  Non  Culf.  before  Rainsfard 
De^ndanT"  *  ?ind  Wyldcy  as^rotante  Hale :  It  appeared  that  the  Com- 
pieada  T^^n  miflioncTS  before  this.  Aflignment  to  the  Plaintifls  had 
fecover'^for  "^Hj^^^  ^he  fame  Goods  to  the  Plaintiffs  and  one 
two  Parts.  Sqidbh :  But  that  this  Aflignment  was  afterwards  can- 
Stra.820.  cel!cd,  and  a  new  one  made  to  the  Plaintiflfe  only. 
4^Bac.  Abr.  ^^^j  ^^^^  Judges  held.  That  though  the  cancelling  of 
5  Bac.  Abr.  the  firft  Affignm<*nt  does  not  alter  the  Property,  but  it 
^  ftill  remains  in  them  all  three,  and  Squibb  is  no  Party 

3unrN!'p.'35.  to  the  Aftion,  yet  thefe  two,  Non  Culp,  being  pleaded, 
fliall  recover  Damages  by  this  Aflion  for  two  Parts  of 
the  Goods,  and  fliall  not  be  nonfuit.  But  the  Defen- 
dant might  have  pleaded  this  Matter  in  Abatement  to 
the  Writ  quoad  lantumy  which  having  not  done,  but 
pleade4  Non  Culp.  they,  though  Joint-Tenants  with 
\  another,  fliall  recover  Damages  for  their  Shares':  To 

*  which  Sir  JVilUam  Jones  for  the  Plaintiff  fubmitted^ 

pd  hcejitanter.  But  after  the  Plaintiffs  were  nonfuit  in 
this  A6^ion,  becaufe  they  could  not  prove;  the  Party  a 
Bankrupt  before  an  Execution  c:^ccuted  for  thefe 
poods  at  the  Suit  of  another. 


)ir 
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*  Sir  Samuel  Bernardijion  againft  Sir  Williatn  Some,    »  p. 
late  Sheriff  of  Suffolk. 
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CASE,  and  declares  that  a  Writ  iflucd  out  of  Chan- 
cery to  the  Defendant,  then  Sheriff  of  Suffolk^  to 
elciSl  a  Knight  of  the  County  for  the  Parliament,  and 
that  the  Plaintiff  was  chofen  by  the  Majority  of  Free- 
holders, and  that,  the  Defendant  returned  the  Writ 
with  an  Indenture  of  the  faid  Ele6lion,  but  nsalicioufly 
intending  to  deprive  the  Plaintiff,  de fiducial^  prad' 
Jalfo  (5?  decefUve,  una  cum  Indeniura  freed!  rttcruazit 
zinam  alteram  Indenluram  in  Cancellaria  fra£  jpecifcant^ 
quod  alia  ferfoncB  libcri  tenentes  vel  major  pars  libcrorum 
tenentium  clegerunt  qucndem  Lionelhim  lolmachj  uhi  r  ever  a 
fra£  Lioncllus  non  fuit  eU&us  per  major  em  nnmerum 
liherorum  tcnerjiumy  ratione  cujus  \ht  Plaintiff  was  kept 
out  of  the  Houfe  of  Commons,  and  put  to  great 
Charge  to  prove  his  Eleftion  in  the  Iloufc  of  Commons. 
The  Defendant  pleaded  Non  Culp.  and  upon  Trial  at 
Bar,  Tzi'jfden  Rainsford  and  IVylde  held,  and  fo  direfled 
the  Jury,  That  if  this  double  Return  was  made  ma- 
licioufly,  they  ought  to  find  for  the  Plaintiff,  which 
accordingly  they  did,  and  gave  him  8oo/.  Damages^ 
though  the  Evidence  as  to  the  Malice  and  Falfity  wa$ 
very  flender.  For  the  Poll  was  granted,  upon  which 
the  Matter  fceming  doubtful,  whether  fome  of  them 
who  voted  for  the  Plaintiff  had  fufficient  Freehold  to 
qualify  them  to  give  their  Votes,  the  Sheriff,  by  Advice 
of  Counfel  then  prcfent,  and  of  fome  Members  of 
Parliament  there  alfo,  made  this  double  Return  to 
prevent  an  Afilion  for  a  falfe  Return,  in  Cafe  it  fhould 
appear  that  fome  Freeholders  that  voted  for  the  Plain- 
tiff had  fuifficient  Freehold.  And  after  upon  Examina- 
tion in  Parliament,  the  Eleflion  of  the  Plaintiff  was 
adjudged  good,  and  the  Defendant  committed  by  them 
for  making  this  double  Return  :  And  now  it  was  moved 
in  Arreft  of  Judgment  by  North  Attorney  General,  and 
Scroggs  King's  Serjeant,  That  this  A6lion  lies  not,  and 
that  no  fuch  Adion  was  ever  *  yet  maintained  in  this 
Cafe  ;  for  the  Cafe  of  Nevil  and  Strotid  was  never  re- 
solved, but  in  refpcft  of  DiiQBculty  fent  to  Parliament, 

wher^ 


•afe  of  a 
Double  Re- 
turn of  Mem- 
bers to  Pir- 
liament. 
S.  C.   3  Kcb. 
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1  Danv.  2o5« 


P.  1x5 


Mich.  26  Car.  II.  in  B.  R. 

»Sid. i6|.  where  it  never  received  a  Determination:  And  Ac 
'Neffon^R^'  Reafons  they  urged  agninft  the  Action  wcrp,  Firfi, 
lAjtw.  3»,  33r  Becaufe  the  Fallity  or  Verify  ol  the  Return  19  o^ly 
examinable  in  the  Houfe  «,i  Commons,  who  arc  the 
fole  Judges,  and  will  puniili  iuch  Fallities,  and  ac- 
cordingly they  have  fo  don  ?  in  thif^Cafe,  by  committing 
the  Sheriff;  and  he  ought  ;i.n  to  be  twice  puni^lied  for 
the  fame  Fault ;  and  before  the  Statute  of  /i/*  6*  no 
A3ion  lay  for  a  falfe  Return,  and  that  only  gives  an 
Aftion  of  Debt  for  100/.  Secondly y  The  Right  of  the 
Party  is  not  confiderable  in  this  Cafe,  for  this  is  not 
an  Office  of  Prot't,  but  of  Tiuft  concerning  th«^ State. 
Thirdly,  What  the  Sheriff  does  in  this  Cafe,  he  c  oih 
as  a  Judge ;  for  he  is  Judge  of  the  Eleftion,  and  there- 
fore no  Aelion  lies  againft  him.  Fourthly^  What  the 
Sheriff  doth  in  th  s  Cafe  is  f rafter  di-fficultaUm  upon  his 
doubtfulnefs  of  the  Matter,  and  Judges  of  Aifife  may 
propter  difficuUaiem  adiourn  an  Affife ;  the  Sheriff  hath 
done  no  more  in  this  Cafe  than  laid  the  Matter  before 
the  Houfe  of  Commons,  \\\viX  the  Validity  of  thp  Votes 
may  be  theri)  deliberately  examined.  To  which  it  vas 
anfwered  by  Maynard,  King's  Ser^eai)t,  af^d  Sir  f¥^iUiam 
yones.  Solicitor.  Firfty  1  hat  here  was  Mcilice  and 
Falfity  in  the  Sheriff,  and  thereby  Damage  and  Charge 
to  the  Plaintiff,  and  all  this  found  by  the  Jury,  -which 
is  fufficient  to  maintain  aq  Aflion  in  all  Cafes,  whether 
theie  has  been  a  like  A6lion  in  fuch  Cafe  or  no  before ; 
for  Aflions  upon  the  Cafe  are  fop.nded  upon  the  par- 
ticular Cafe,  which  is  moftly  new.  And  the  Cafe  of 
Nevil  and  Stroud  was  not  for  a  double  Return,  bpt  for 
JlII'I^^*  making  no  Return ;  for  there  two  were  ele6led,  and 
the  Sheriff  made  no  Return  as  to  pne,  and  for  that  he 
brought  the  A6lioq.  Sefondlyy  The  Commitment  by 
the  Parliament  is  only  to  punifh  the  Contempt  of  the 
Sheriff  as  to  them  arjd  the  State,  but  not  to  repair  the 
Party  for  the  Damage  he  fuftained,  and  thus  in  feveral 
Refpe<3s  one  may  be  twice  punilhed  fro  uno  dell&Oy  as 
it  falls  out  often  in  many  Cafes,  paiticularly  in  criminal 
Matters,  wherein  the  Party  is  punifhed  for  the  King 
by  Indiftment,  and  by  the  Party  for  the  Special  Damage 
he  fuftained.  Thirdly y  The  Sheriff  is  not  a  Judge  of 
the  £le61ion  in  this  Cafe,  but  a  Miniffer  to  take  the 
Polls,  of  which  in  Point  of  Sufficiency  the  Houfe  of 
Commons  is  Judge.     Fourthly y  Though  the  Statute  of 


%  Ias.  30, 
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Hf  6.  gives  to  the  Party  the  loo/.  *  Penalty,  that  will  *  P.  ii6 
not  prove  this  A«9ion  does  not,  lie  at  Common  Law* 
The  Parliament  intended  only  to  give  a  certain  Penalty 
to  the  Party,  which  was  conlidei*able  then,  though 
not  fo  confiderable  now,  and  not  leave  them  to  a  Jury's 
Difcretion  altogether  for  Damages.  Et  adjournatur  ad 
froximum  Terminum^  when  HaU  being  in  Court,  he, 
Twyfden  and  WyUcj  for  as  much  as  the  Return  is  faid 
to  be  falfo  £sf  tnalitioje  &  ea  inientione  to  put  the  Plaintiff 
to  Charge  and  Expence,  and  fo  found  by  the  Jury, 
held  the  A6^ion  lay,  and  gave  Judgment  for  the  Plain- 
tiff, Rainsford  doubting ;  upon  this  a  Writ  of  Error 
was  brought  in  the  Exchequer-Chamber,  where,  by  Vide  3  Lcvt 
North  Chief  Juftice,  and  five  other  Judges  againfl  two,  ^^ 
the  Judgment  was  reverfed  upon  %\it  Matter  in  Law, 
that  the  A^ion  lies  not. 


Tomles  againft  Chandler^ 

DEBT  upon  an  Obligation  conditioned  toperfojrm  ^^^fi  »a  % 
all  Covenants  and  Conditions  in  an  Indentuie  of  redecSrobltr 
Mortgage,  where  there  was  a   Provifo,  That   if   the  Bition  to  per'- 
Mortgagor  pay  the  Money  at  the  Day,  that  the  Mort-       ™*^l^^' 
gage  fliould  be  void ;  and  for  Breach  afligns  the  Non-  Sona!'  dfc. 
payment  of  the  Money  at  the  Day:    Heieupon  the  Non-paymAt. 
Defendant  demurred;  and   for  the  Defendant  it  was  ^coimdidfa[- 
objeiled.  That  this  was  no  Forfeiture  .of  the  Bond,  efe.        ^^ 
but  of  the  Eflate,  and   that  this  Condition  is  annexed  «  Bac.  Abr. 
to  the  Eilate  for  the  Ben*  fit  of  the  Mortgagor,  in  order  ^*^ 
to  have  his  Ef^ate  again  upon  Payment  of  the  Money, 
but  not  to  oblige  him  to  pay  the  Money.     Of  this 
Opinion  was  HaUy  but   Twyfden  contra,  and  he  cited 
the  Cafe  of  Wefthrooky  Hill.  22  Car.  \.  B.R.  Rot.  116. 
to  be  fo  adjudged  :  upon  which  it  was  adjourned  ;  and 
after  at  another  Day  he  brought  the  Record  of  that        * 
Cafe  into    Court ;     whereupon    Hale    changing    his 
Opinion,  gave  Judgment  for  the  Plaintiff".    See  2  Cro. 
aSi.and  Jj/v.  ac6.  the  like  C*fc  and  the  like  Judg- 
ment. 
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View  denied 

sifia  ctn/fat 
Curi^  the 
Huiband  died 
feifed. 
S.  C  3  Kcb. 

3^  S94- 
Vide  3  Lev* 
169. 


View  ill 
Dower, 
whea  and 
wlien  ootf 


*  AJlmal  agaiuft  AJimaU 

ERROR  of  a  Judgment  in  Dower  unde  nihil  halrt 
in  Durham.  The  Tenants  demanded  View,  where- 
upon it  was  entered,  quia  Jatis  con/fat  Curia  that  the 
Hulband  died  feifed,  negatur  vifus.  Upon  this  the 
Tenants  pleaded  ne  unque  feijie  que  Dower^  and  there- 
upon Iffue,  and  Verdict  for  the  Plaintiff:  But  the  Jury 
found  that  the  Huiband  did  not  die  feifed,  and  gave  no 
Damages  :  Judgment  hereupon  for  the  Demandant. 
Upon  this  Error  was  brought  and  aifigned,  that  the 
Court  ought  not  to  have  denied  a  View,  upon  this 
tonjlat  curia  that  the  Hulband  died  feifed,  but  the 
Plaintiff  ftiould  have  counterpleaded  the  dying  feifed* 
But  upon  View  of  the  Books,  25  E.  3.  17.  a.  2  Infi. 
481.  the  Court  held  that  this  being  in  a  Writ  of  Dower 
unde  nihil  habety  the  View  was  not  by  Common  Law 
grantable  in  this  Cafe,  and  where  in  the  Books  View 
of  Oower  is  counterpleaded,  that  muft  be  intended  in 
a  Writ  of  Right  of  Dower ;  and  they  affirmed  the 
Judgment ;  yet  ^cere  hcieof.  But  Kote^  inafmuch  as 
in  this  Cafe  th«^  Tenant  pleaded,  he  thereby  took  upon 
him  Notice  of  the  Lands,  which  peradventure  cures 
the  want  of  View,     i  Cro.  Jf'ickam  againft  Enfield. 


^ea  againft    Barnes. 


The  iTamc 
roiflakcn  in 
the  Breach  ar^d 
atnenri-d. 
S.  C.  PoM. I24« 


DEBT  upon  a  Charter-party  made  to  George  Rea 
Maftcr  of  a  Ship,  by  Anne  Rea  his  Adminiftratrix, 
wherein  aie  divers  Covenants  between  him  and  th© 
Defendant,  and  in  the  End  thereof  each  obliges  him^ 
felf  to  the  other  in  1000/.  for  Performance  of  Cove- 
nants, and  declares  right  till  flic  comes  to  afiign  the 
Breach,  and  then  it  is  idem  Georgius  in  fa6io  dicit,  for 
eadem  Anna  in  faSio  dicity  upon  this  Declaration  the 
P.  118  Defendant  demurred;  ^  And  now  his  Exception  was. 
That  here  no  Breach  is  affigned  by  Reafon  of  this 
Miftake,  in  fetting  the  Name  of  George  the  Intcftate, 
for  the  Name  of  //w«,  the  Adminiftratrix.  But  all  the 
Declaration  being  right  before,  and  in  the  End  it  being 

eadem 
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eadem  Anna  frofert  in  Curia  Literas  Adminijlrationis,  the  court  denici 
Court  held  it  meerly   the  Default  of  the  Clerk,  and  Leave  lo  dii- 
amendablc  by  the  Statute  of /T.  6.    l^ide   %  Cro.   587.  2a)tT'aan 
where  fuch  a  Fault  is  held  not  amendable  after  Verdi<St.  obiitait^!  for 
But  after  the  Plaintiff  prayed  Leave  to  difcontinuc  for  the  Plaintiff 
other  Faults  in  the  Declaration,    which   the   Court  XaLn^m** 
would  UQt  grant  for  want  of  the  Defendant's  Confent,  covenant, 
this  being  an  Aflion  of  Debt  for  the  Penalty,  and  he  is  vid.  1  Sauod. 
not  without  Remedy,  for  he  may  have  another  A6lion  ^^^^^iJ^--^ 
upon  the  Covenant.  74. 

I  Lev*  48. 2ar, 
298.  I  Sid.  60,  84,  %o6>  I  Bulft.  317.  AU.  20.  March  24.  Latch  216.  Hetl.  2* 
Cro.  Car.  195*    Cro.  Jac»  ^15.    1  Mod.  13,  41.    P«il,  124.    2  Danv.  156. 


*Term.  Sana.  Hill. 

ANNO 
26  &  27  Car.  IL  in  Banco  Regis. 
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Corny  and  Curtis  agamft  CoUingwood^ 

J[S  SUMPS  IT  hy  the  Plaintiffs  nuper  Guardian* 
Ecclejia  de  Deefing  in  Com.  Lincoln^  and  declares 
That  whereas  the  Mother  of  the  Defendant  Anno  2 : 
Regis  nuncy  being  an  Inhabitant  at  Deeping^  and  taxed 
towards  the  Reparation  of  the  Church,  was  excommu- 
nicate for  Non-payment;  that  the  Defendant  afterwards, 
I  Junii  anno  23  Regis  nuncy  in  Confidcration  the  Bifhop 
at  the  Requeft  of  the  Defendant,  would  affoil  her, 
promifed  to  pay  the  Money  to  the  Plaintiffs  : .  And  after 
Verdift  for  the  Plaintiffs  it  was  moved  in  Arreft  of 

Judgment 


In  Confidfra- 
tion  theBi/hop 
would  abfolvt 
the  Defen- 
dant** Mother 
at  the  Requeft 
of  the  Defen- 
dant, from  an 
Excoramuni- 
catioB,  the 
Defendant 
promifed  to 
pay  him. 
S.  C.  3  tfcb. 
359*  4S4. 
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Vide  1  ^ilk. 
t%.  45. 
Faifl.  xz,  13. 
Nelfon  s 
Lutw.  148. 
t  Saund.  1^6. 
Palm.  171. 
%  Cro.  155. 


Judgment  by  yones  and  Wingfield^  That  the  CoDfide- 
ration  was  inluiiicient,  for  nouiing  is  here  done  or 
.  fuffered  by  the  Plainti^  at  their  Requeft,  but  at  the 
Defendant's  Rcqueft.  Alfo  it  is  not  Ihewcd  that  they 
were  Churctiwardem  at  the  Time  of  the  Promife,  for 
nufer  Churchwardens  might  be  at  any  other  lime. 
Sed  Hon  allocatur,  for  fer  Hale  C0  Curiam,  The  Mothtr 
hath  a  Benefit  by  the  Abfolution^  which  it  cannot  be 
fuppofed  the  Bifhop  would  have  done,  if  the  Defen- 
dants had  not  promifed  to  pay  the  Money.  Alfo  it 
(hall  be  intended  the  Plaintifts  were  then  Church- 
Wardens  and  Prefecutors  in  the  Spiritual  Courts  for 
otherwife  they  could  not  be  concerned  either  to  take 
the  Promife  or  receive  the  Money;  and  it  {hall  not  be 
intended  that  the  Biihop  would  oblige  the  Defendants 
to  promife  Payment  to  thofe  who  had  no  Right  to  re- 
ceive the  Money  :  And  after  this  had  been  twice  moved, 
the  Court  gave  Judgment  for  the  Plaintiffs. 


«  P.  no 


AiTife  Uken 
by  Default, 
and  alter 
tried. 

S,  C.  Ante  loS- 
Bull.N.P.121. 
Defendant  in 
fnchCafe 
cannot  plead 
ot  challenge, 
but  may  give 
in  Evidence- 


S^tfin  of  the 
Fees  is  Seifin 
ef  the  Office. 
Laying  Hands 
upon  the 
Mace^  and 
hindered  to 
take  it,  is  a 
StiCm  and 
Difleifin  of 
the  Office. 


*  Cragge  againft  Kotfotk. 

ASSISE  for  the  Office  of  Serjeant  of  the  Mace 
to  the  Houfe  of  Commons.  The  Plaintiff  ar- 
raigned the  Afiife  the  firft  Day  of  the  Term  :  But  the 
Tenant  being  demanded  made  Default ;  Idea  capiatur 
Ajfifa  fcf-  dejaham.  Then  the  Demandant  counted  and 
fliewed  the  King's  Patent  for  the  Office,  which  was 
read  ;  and  the  Jury  being  not  yet  fworn.  Day  was  given 
till  IVednefday  frox*  when  per  Curiam^  the  Defendant 
may  give  what  Evidence  he  can,  but  he  cannot  plead 
either  in  Abatement  or  in  Bar  of  the  Affife,  nor  chal- 
lenge. On  Wednefday  the  Caufe  was  tried  at  Bar,  and 
the  Plaintiff's  Evidence  of  Seilin  was,  that  one  being 
committed  by  the  Commons  to  the  Cuftody  of  Norfolk^ 
the  Prifoner  compounded  for  the  Fees  with  Cragge,  and 
gave  him  20 j.  which  was  held  good  Seifin,  though 
Norfolk  was  in  PolTeffion  of  the  Office  long  before  and 
after;  for  Cragge  could  not  be  diffisifed  of  the  Office 
but  at  his  EleiSlion.  Alfo  Cragge  being  in  the  Lobby  of 
the  Houfe  of  Commons,  near  the  Door  of  the  Houfe, 
laid  his  Hands  upon  the  Mace,  then  in  the  Hands  of 
Norfolky  in  order  to  take  it,  hut.Norfolk  hindered  him, 
which  the  Court  held  was  good  Evidence,  both  of  his 

Seifin 
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Scifin  and  DiiTeiPn;  and  the  Recognitors  gave  tbcir 
Verdidt  for  the  Demandant. 


Lord  Eure  againft  Truron. 


JUDGMENT  vfZ%gi^^n\tiB.R.\9iii  Michaelmas  KTroTinj>ar- 
lerm   for  Truron   againft  the  Lord   Eure*,  upon  lur'JJ^Wea' 
■which  the  Lord  Eure  brought  Error  tefted  %b  Novemh.  whole  Term 
ictu  nable  in  the  Houfe  of  Lords  adfroximam  Sejfionem  "l^"  the  Tejlt 
\^  Afr'Us  froximi :    Upon   which  Levinz  prayed  the  *     "^ 

Opinion  ot  the  Court,  Whether  Truron  the  Plaintiff 
migiit  not  take  Execution,  here  being  a  whole  Term 
intp^pofing  between  the  T'Jie  and  Return,  during  which 
Txu*-  o'".'iing  can  be  done,  fo  that  for  the  apparent 
Dfl^y  fliis  Writ  of  Error  ought  not  to  be  a  Su-perfedeas  ; 
cfj".  dily  in  Ujcclment,  and  afttr  V^crdift  upon  Non 
Culp,  in  which  there  can  be  no  Probability  of  Error, 
and  therefore  *  unlcfs  the  Defendant  can  fhew  an  ap-  *  P.  121 
parent  Error,  as  was  done  in  Flowrditu^  Cafe,  Pafch* 
I  H.  7.  fh  5.  £^  Pafck.  21.  of  this  King  in  this  Court, 
in  the  Cafe  of  JVoriley  againft  North,  and  as  was  held 
Mich.  25.  of  this  King,  in  G  oft  on  and  Sedwick's  Cafe, 
the  Plaintiff  ought  not  to  be  delayed  of  his  Execution. 
But  Hale  £sf  Curia  would  give  no  Rule  for  Execution,' 
bidding  us  to  take  it  atour  Peril  if  by  Law  we  could  ; 
for  Executions  are  of  Courfc  without  Rule  of  Court : 
But  if  the  other  Side  had  moved  for  a  Suferjedeas,  per- 
adventure  they  faid  they  ftiould  have  denied  to  grant 
it. 


Ante  93. 


Jennings  againft  Hunkin. 


CASE  for  calling  him  Perjured  Knave  y  and  laid 
the  A'Stion  in  Devonjhire.  ^  The  Defendant  jufti- 
fied,  becaufe  the  Plaintiff  made  Oath  in  Cornwaly  that 
he  knew  not  that  J.  S.  was  Plaintiff  in  fuch  an  Aflion, 
ubi  revera  he  knew  it.  Iffue  de  itrjuria  fua  propria 
ahfque  tali  caufa.  And  Sir  WilUam  Jones  now  Attorney 
General,  moved  that  thi&was  a  Mif-trial,  and  that  it 
fliould  have  been  tried  in  Cornwall  where  the  Juftifi- 
cation  arifes :  To  which  it  was  anfwered.  That  this 

being 


Trial  where 
the  Adlion  i« 
laid  of  a  Mat- 
ter ariing  in 
another 
County. 
8.  C.  3  Keb. 

350.  %n,  509. 

Vide  Raym. 

39«'a9f 

I  Saund.  24f. 

1  Mod.  S7, 

199. 

%  Mod.  24. 
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i  Sid.  3z6. 
X  Saund.  25^* 
1  Vcnf.  22, 
100,  263,  2^z. 
I  Lev.  2oy» 
2s8. 

Poft,  164, 
3  Keb.  350, 
37».  509. 
6  Moa.  81. 
1  Saund.  247. 
%  Saund.  258. 
3  Mo.l.  124. 
5  Mod.  223. 
Bullcr  N.  P. 
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Matter  triable 
in   two  Coun- 
ties, and 
Venu 

from  one  only, 
-gfX)d   per 
iil  Jac,  I. 
Vicfc   1  Danv. 
455,  4j6. 


being  tried  in  the  County  where  the  Aflion  is  laid,  it 
is  well  enough,  by  the  cxprefs  Wordsof  Stit.   16  Cmr. 
2.  Hale  '^'hief  Juftice,  Though  the  Words  of  the   Sta- 
tute are  fo,  yet  the  Intent  and  Meaning  of  the  Statute 
is.  That  It  inay  be  tried  in  the  County  where  the  Mat- 
ter in  IlVue  to  be  tried  arifes ;  for  it  is  not  rcafonable  to 
imagine  that  the  Parliament  intended  to  alter  the  whole 
Courfe  of  Trials,  and  to  have  things  tried    in   foreign 
Counties  where  the  Jury  are  meer  Strangers   to  the 
Paities,  to  the  Evidence,  and  to  the  Point  in  IlTue  ;  it 
being  the  great  Foundation  of  Trials  by  Juries  or  fer 
Paiiy  that  they  might  not  be  Strangers^    But  the  Intent 
of  that  Statute  was  only  to  cure  Trials  by   improper 
Venues  taken  in  the  fame  County  where  the  Matter  is 
to   be  tried;  and  the  other   Juftices  agreed^  that  this 
was   the  reafonablc  Intent  of  the  Statute:    But  then 
Bale  fiid.  That  knowing  or  not  knowing   is  Matter 
trarilitory   and   triable  in  any  County,  although   the 
making  Oath  before  a  Judge  in  *Cornwal  be  local, 
and  then   fo  the  lifue  here  containing  two  Matters, 
fcilicet  the  making  Oath,  and  the  knowing  that  y.  S. 
was  Party  in  fuch  a  Caufe  triable  in  two  Counties  j  a 
Trial  in  either  of  them  is  good  />^r  Stat.  21  Jac.  which 
hath  been  ruled  to  extend  to  Cafes  where  the  Matter  in 
liTue  arifes  in  two  Counties,  and  the  Trial  is  by  one 
only,  as  well  as  where  the  Matter  in  Iffue  arifes  in  two 
Places  in   one  County,  and  the  Trial  is  by  one  only. 
To   which   Jones  anfwered.    That  no  Place   is    here 
alledged  where  the  Oath  was  made  to  fix  the  Iffue  as  to 
that  in  Devonjhire^  fo  all  may  be  tried  in  Cornwall  and 
that  the  local  Matter  ought  to  draw  the  tranfitory  to 
it,  and  not  the  tianfitory  Matter,  of  which  no  Place 
is  alledged,  the  local.     But   if  Iffue  had  been  taken 
upon  the  knowing,  the  Tiial  had  been  good  ;  for  then 
the  local  Matter,  fcilicet   the   making  Oath  had  been 
waived  :  Curia  advifare  vult* 


Hawes  againft  Stnith. 


T?  RR  OR  of  a  Judgment  in  Affumfjit  in  Com.  BancJ 


Executor  in 

the  Plaintiff  -*-'  againft  the  Delcndant  an  hxecutor,  wherein  the 
athisRcqueft  Plaintiff  declared.  That  whereas  the  Teftator  was'in- 
JrtS^'him  pre  ^^^^^^  ^^  ^^"^»  ^*'*^  Defendant  affumed  in  Connderatinn 

thr 
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the  Plaintiflf  at  his  Requeft  had  accounted  with  him, 
and  was  found  fo  much  in  Arrear,  to  pay  it.  The 
Plaintift*  had  Judgment  in  Com.  Banco  de  bonis  fro friis 
of  the  Executor,  and  this  was  affigned  for  Error;  but 
over  ruled  as  bo  Error,  for  the  Plaintiff  was  not  bound 
to  account  with  the  Executor,  and  yet  he  did  account 
at  the  Re<iucrt  of  the  Executor.  £t  fer  Hale,  Though 
a  bate  Account  will  not  oblige  an  Executor  to  pay  de 
bonis  fr&piiisy  yet  a  Pfomife  in  confideration  of  For- 
bearance, will ;  and  the  Cafe  is  all  one,  for  it  muil  be 
intended,  that  an  exprefs  Requeft  was  made  to  account, 
and  thereupon  an  exprefs  Promifc  to  pay ;  otherwifc 
the  Evidence  would  not  fupport  the  Declaration  j 
whereupon  Judgment  was  affirmed  fer  totam  Curiam. 


isifed  to  payij 

ftrcfriii. 
Vide  1  Sauad* 
lU,  306. 
%  Saund.  402* 
I  Veat.  ^« 
%x\. 

%  Lev.  189. 
Jo.  88. 
Cro.  £1.  4o6> 
Mo.  419. 
Palm.  314* 
Hob.  188. 

1  Roll.  Abr. 
929. 

2  Cro.  647. 
Cro.  Car.  2(85. 


*  Lmnax  againft  Armorer. 
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h^  without 
Writ* 


ERROR  of  a  Judgment  in  Dower  in  the  Court  of  Pi^s  of 
Newcajlle  ufon  Tine,  becaufe  it  was  given  upon  a  ^'e*iit^c«mot 
Plaint' without  Writ;  for  Pleas  of  Franktenement 
ought  not  to  be  held  but  upon  Writs  original.  3  Cro. 
101.  &  I  Roll,  a^e  Cafes  in  Point,  though  a  Guftom  be 
there  alledged  for  holding  Plea  of  them  without  Writs 
original,  which  is  not  here  pretended.  Hale  at  firft 
doubted,  if  a  Cuftom  had  been  alledged  ;  for  iu  London 
they  hold  Affizes  of  Frefh-force  by  Cuftom  without 
Original.  To  which  it  was  faid.  Their  Cuftoms  are 
confirmed  fer  Stat.  R.  n.  But  he  faid.  That  in  other 
Places  alfo  they  try  Affifes  of  Frefh-force  by  Cuftom* 
But  after  Argument  of  both  Sides,  the  Judgment  was 
xeverfed.     Levinz  for  the  Plaintiff  in  Error. 


Kirkebridge  againft  Wilfon. 

DEBT  upon  an  Obligation  tio  the  Sheriff,  which  ^J^^^^JJ^^^, 
was:  N»verint  univerji,  &c.     Nos  W.  Wilfon^  to  the  Sheriff] 
Tko.  Richards  de  Comitatu  Cumbria  teneri  yohanni  Kirke-  without  fay- 
bride   Vicecomiti,     (without    faying  Cumbria  or    Com*  ^5^'  ^"** 
frediffj  ad^refpondend  the  Plaintiff  ceneralty,  but  docs  ^^ 
not  fay  in  what  Adion.)    The  JDefcudant  pleads  the 
Part  II.  I  Statute, 


>' 
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Condition  to 
appear  gene- 
rally, without 
faying  to  an- 
fwcr,  or  to 
whom. 
Vide   poll, 
177,  180. 
2  Stiow.  pi. 
38. 

♦    P.   124 
Stra.  1155- 
4  Bac.  Abr. 
462. 

Doug.  665* 
Cowp.  178. 
1  Term.  Rep. 
240. 


Statute,  wlicreupon  the  Plaintiff -demurred  :  And  Firjl, 
It  was  held  fer  Hale  ^  Cuiiam^  That  the  Obligation 
was  good,  for  though  the  Statute  direiSls  the  Obligatioa 
to  be  taken  by  the  Name  of  his  Office,  yet  the  Bail 
being  named  de  Com.  Cumbria  he  fliall  be  intended 
Sheriff  of  the  County,  and  this  will  fapply  the  Omiffion 
of  Vicecom.  Com.  CumhricCy  or  Com.  freed.  SrcofuHy, 
Thoiigli  the  Latitat  be  in  flacito  Tranjp-effionlSy  upon 
which  the  Arreft  was,  and  the  Condition  is  to  appear 
generally  ;  whereupon  it  was  objeflcd.  That  hit  is 
bound  to  anfwcr  all  A61ions,  whether  Debt,  Covenant, 
^c.  yet  the  Court  held  the  Obligation  good  :  For  Firjl^ 
No  other  Action  fliall  be  intended.  Secondly^  The 
*  Words  of  the  Statute  require  no  more  than  an  Apr- 
pea  ranee,  and  no  Words  ad  rtfp9ndeudumy  ^c.  fo  that 
they  are  but  Surplufage ;  and  it  was  once  a  Doubt, 
Whether  the  ShcriQ*  could  bind  the  Parfy  ad  refptm- 
dendum  omnino.  But  afterwards  by  Confent,  the  Parties 
waived  the  Demurrer,  and  went  to  Trial  in  the  original 
Aflion,  the  Defendant  faving  the  Sheriff  againft  Amer- 
ciaments.    Levinz  of  Counfcl  for  the  Defendant. 


Covenant   to 
pay  tantum 
per  Ton, 
Breach  in 
not  paying'  for 
fo  minv  Tons 
and  a  Hog- 
fhead. 
S.  C.  Ante 
117,  118. 
Q.  Ante  13, 
26,  92.  & 
3  Lev.  189. 
Difcxintinu- 
ance  after 
Ar;;jment  in 
T.Vbt  for  a 
Penalty. 
Ante    118. 
i.^1,  ib. 
\  Mo.I.  13,  48, 


Rea  again  ft  Burnis. 

DEBT  upon  a  Penalty  in  a  Cliarter-Party,  where- 
by the  Defendant  covenanted  to  pay  the  Plaintiff 
3  /.  per  Tun  for  Goods  imported,  and  for  Performance, 
i^c.  each  Party  obliged  himfelf  to  the  other  in  a  Pe- 
nalty, and  this  Action  was  brought  for  the  faid  Penalty, 
and  Breach  afligned  in  not  paying  for  fo  many  Tons  and 
one  Hogfliead,  which  came  to  fo  much.  And  upon 
Demurrer  the  Declaration  and  Breach  was  ruled  ill  for 
aifigning  Non-payment  for  the  Ilogjliead  ;  for  the  Cove- 
nant is  only  to  pay  fo  much  per  Ton  ;  Aliter,  were  it 
{o  pay  fecundam  ratam  of  fo  nuicii  per  Ton.  But  now 
the  Court  fufifcred  the  Plaintiff  to  difcontinue  upon 
Payment  of  Cofts,  though  th«  A^IrVion  is  for  a  Penalty, 
and  the  Cafe  had  been  argued. 

227,  29S.    I  Saund.  23,  339.    2  Saund.  ?3,  &V. 


Gavel 
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Gavel  againft  Scudamore. 

TRESPASS  in  the  Palace-Court  ad  dampnum 
4/.  195.  The  Defendant  removed  the  Caufe /« 
B,  R'  where  it  was  tried,  and  15  j.  Damages  given  by 
the  Jury  :  And  the  G(iieftion  was  upon  the  new  Statute, 
Whether  he  lliould  have  more  Cofts  than  Damages  ? 
For  it  was  urged  for  the  Plaintiff,  That  this  is  not  an 
Oiiginal  Cafe  in  the  Court,  but  brought  hither  by 
Habeas  Corpus^  which  is  not  within  the  Statute,  as  it 
has  been  ruled  in  Com.  Banc,  Curia.  This  feems  reafon- 
able,  being  removed  by  the  Defendant ;  other  wife, 
where  the  Removal  is  by  the  Plaintiff;  for  fo  every 
Plaintiff  may  commence  trivial  A6lions  in  inferior 
Courts,  and  alter  remove  tliem  hither,  §.nd  defeat  the 
*  Statute,  and  become  more  vexatious  now  than  they 
were  before  the  Statute:  They  would  advifc  with  the 
Judges  of  the  Common  Pleas,  that  the  fame  Rule  as 
to  this  Matter  might  be  fettled  in  both  Courts. 


Caufes  in  in- 
ferior Courts 
if  removed 
per  Defen-     \ 
dant,   allowed 
more  Cods 
than    Da* 
mages,  ahter 
if  bf  the 
PlaiatifT. 
Poft,   234- 
Vide  5  Mod. 
74» 


*P.  125 
5  Mod.  'J/^ 


Monday  againft  Porton. 

PROHIBITION,  and  Acclzves  ^od  pladta  de  Adva^  induftion  not 
catiouihus  (pe6iant  ad  Communem^Legeniy  ^  non  ad  '»'»»1>^«  »n  ^^ 
Curiam  Eccle/iajlicam ;  and  that  he  was  inftituted  to  the 
Church  of  i>.  and  the  Defendant  fued  him  in  the  Spi- 
ritual Court,  libelling  that  he  was  inffituted  to  the  faid 
Church  and  inducted  before  Monday^  and  that  Monday 
obtained  a  Superinliitution  upon  him,  which  being  a 
Scandal  to  his  Title,  he  fued  there  to  fet  afidc  the 
Superinftitution  ;  whereupon  that  Court  proceeded, 
though  this  Plea,  there  being  Indu6lion,  the  Cafe 
belonged  to  tlie  Common  Law.  The  Defendant  pleaded 
Non  profecutus  ejl  contra  prohilitionem.  But  pro  conful^ 
taiione  hahcnda  demurred.  Et  per  Curiam^  He  ought  to 
have  a  Confultation,  for  though  Porton  was  indu6led, 
it  does  not  appear  Monday  was  induced,  and  fo  the 
Plea  ffands  only  upon  the  Superinftitution,  which  is 
Matter  proper  for  the  Spiritual  Court.  But  afterwards 
it  being  fliewed  to  the  Court  that  Monday  was  induflcd 

I Z  aIfo» 


EccIefiafUcal 
Court. 


Vide  poft,  Z«S« 


t 
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&Ko,  the  Court  ftayed  the  Confultation ;  fo  that  the 
PiaintiiT  might  declare  de  novo  upop  his  Inftitution  and 
Indudlion.  But  upon  this  Declaration  the  Prohibitioa 
cannot  i^and. 


Wilfon  againft  Doric. 

PlM.UthatAe  JSSUMPSIT,  That  whereas  the  Defendant   vts 
ma^c  i  ajy^  bound  in  an  Obligation   for  payment  of  Money, 

*  -tjloc;.  P;ivt  of  which    was  unpaid;  the  Defendant  promifed, 
'  .  <  r'  if  lie  made  it  not  appear  before  y.   S.  that  that 

4'  J  .'*t  v/as  paid,  that  he  would  pay  it :  The  Defendant 
*  jileaded,  tliat  he  made  it  appear  before  y.  5.  that  that 
tl(j  Part  was  paid,  upon  which  the  *  Plaintiff  demurred, 
and  had  Judgment  in  the  Common  Pleas,  becaufe  he 
does  not  fhew  how  he  made  it  appear :  And  now  in 
Error  upon  this  Judgment  here,  the  Judgment  was 
affirmed  for  the  fame  Keafon. 


Burdet  againft  Thruk. 


Acconnt  as 
Receiver, 
an<l  Tays  not 
by  whofc 
Hands. 
Account 
againft  ooe  as 
Receiver, 
when   it 
ihould  be 
BailifT.  is  bad 
upoir  De- 
murrer, but 
cared  p*r 
Juckment 
quid  computet 
fstr  default. 


ACCOUNT  by  the  Plaintiff  a  Merchant,  againft 
the  Defendant  a  Merchant,  being  liis  Fa<3or,  dc 
placito  quod  reddat  ei  ratiofiahihm  compotum  de  tempore 
quo f  nit  Receptor  Bonorum  &  Merchandizorum  ad  compotum 
inde  ei  reddendo  and  fo  declares  of  divers  Goods  in 
particular,  (but  does  not  fhew  by  whofc  Hands)  the 
Plaintiff  had  Judgment  quod  (Computet  by  Default :  Upon 
which  the  Defendant  pleaded  an  infufficient  Plea  before 
the  Auditors,  whereupon  a  Demurrer,  and  Judgment 
for  the  Plaintiff,;  and  a  Writ  of  Enquiry  of  Damages. 
And  now  it  mAls  moved  in  Arreft  of  Judgment,  That 
the  Declaration^  is  ill.  Firjt^  Becaufe  it  charges  the 
Defendant  as  Receiver,  and  does  not  fhew  by  whofc 
Hands.  Secoidly^  The  Defendant  ought  not  to  be 
charged  as  Receiver  in  this  Cafe,  but  as  Bailift*,  for  ii^ 
was  to  merchandize* with  the  Goods,  and  by  Cor.lV- 
quence  to  have  his  Expences,  Allowances  and  Faftoragc ; 
and  Judgment  in^  Account  as  Receiver  is  no  Bar  in  an 

A*aion 
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I 

A^'ion  of  Account  as  Bail iflf^  C<u  lAtt.  172.  a.  i  Rdl}. 
1 19.  nu.  9.  ihid*  118.  L</.  -B.  ;ftt.  2.  4  //^.  6.  Z7.  tf.  43  £. 
3.  4.  i.  46  j&.  3.  But  fer  Curiam^  Judgment  was  givejQ 
i'or  the  Plaintiff,  for  fer  Hale^  Though  he  (hould  have 
been  charged  as  Bailiff,  yet  the  Defendant  fliould  hive 
demurred  to  the  Declaration  lo  take  iftvantage  of  that, 
and  this  is  now  pafl  by  the  Judgment  quod  comfutet. 
ffCvinz  for  the  Pcfcpdant- 


•    Hmv  againft  Stilt, 

EJECTJ**^NT,  and  upon  l^on  culp.   and  a  Special  i>nbr  by 
Verdicl  found  at  Bar,  ;:he  Cafe  was  :  Coke  beinjg  Rel^C  con-     ■ 
feifed,  made  a  Leafe  to  Founta^  for  ninety-nine  Years  veys  his  Re- 
and  tw6  Years  after  by  Leafe  and  Releafe  he  conveyed  J^j}?^"  ^^  ^* 
t^e  Inheritance  to  the  faid  Fountain^  and  ^another  to  j^s!\o^e 
the  Ufe  of  Coke  and  the  Heinj  of  his  Body,  with  divers  Vfe  of  him-  ^ 

Remainders  over  :    And  whether  by  this  Conveyance  ^^^'j^  '4 

the  Leafe  for  ninety  nine  Years  was  merged  *  in  Ail  or        "-127       •if( 
in  Part  ?  was  the  Quef^ion.     And  Pemherton  argued  for  ^^' ,og^!^' 
the  Plaintiff,  That  if  there  be  any  Merger  in  this  Cafe,  45$!     ^^'^ 
it  is  only  for  a  Mojety ;  and  he  faid,  the  Reafon  of  iStra.34, 161. 
Merger  by  accepting  pi  another  Ef^ate,  is  not  the  Ad-  J^^^"*  '^** 
mittance  of  the  Leffor's  Power  to  demife,  as  appears  Cruife  on 
in  this,  that  a  new  Demife  by  the  Leffor  to  the  fame  ^^-  4^* 
LeflTec,  works  no  Merger   nor  Surrender  of   the  firft  \^^c'^^r. 
Term,  where  there  is  an  interpofing  Term  ;  but  the  45?. 
tjuc  Reafon  is,  th^  coming  of  two  Eftates   together,  ^JT^' ^^*- 
)f?hich  cannot  ftand  together,  and  then  the  Merger  in  741.^*^"*     ^'' 
this  Cafe  extends  only  to  a  Moiety,  the  other  Moiety 
of  the  new  Leafe  being  to  a  Stranger.     Secondly y  He 
argued.  Here  was  no  Merger  at  all,  and  that  by  the 
exprefs  Words  of  Stat.  27  tL  8.  of  Ufes,  which   faves 
the  Right  of  him  who  is  feifed,  to  the  Ufe  of  another 
Perfon.     IVeJion  contra^  The  true  Reafon  of  Merger  in  rt^e  pofica 
thefe  Cafes  is   the  Admittance   that  the  Leffor  hath  ^//;*  and 
iPower  to  demife.     5  Co.  Ives's  Cafe.     And  fo  in  this  ^^^^^^  ^^*''^' 
Cafe  the  whole  Term  is  merged,  for  he  has  admitted  a      ,   '     * 
Power  in   the  Leffor  to  demife  the  whole,  though  a 
Moiety  only  to  himfclf.     And  Secondly ,  The  Statute 
faves  the  Right  of  them  who  arc  feifed,  to  the  Ufe  of 
others.    But  here  the  Leafe  is  merged  by  accepting  a 

Lcaf9 
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teafe  for  a  Year,  before  he  became  feifed  by  the  Re- 
leafe  to  any  other  Ufc,  and  fo  not  within  the  Statute. 
Adjournatur. 


One  Conufor 
in  a  Fine  dies 
before  King's 
Silver  pail 
S.  C.  3  Kcb. 
«93.  446,  438, 
441- 


Btddulph  againft  Harrifon. 

ERROR  of  a  Fine  levied  by  four  Conufors,  and 
affigns  the  Death  of.  two,  before  the  Fine  ingrofTcd, 
or  King's  Silver  paid.  And  wlicther  the  Fine  fhould 
be  reverfed  in  fofr,  or  cnly  quoad  them  two  ?  was  the 
Queftion :  And  Nevjd'i*aie  Serjeant,  argued  it  fhould 
be  reverfed  in  totOy  bccaufe  the  Writ  abated,  and  fo  it 
is  a  Fine  without  Original,  and  cited  /////.  1662.  £.  R. 
Rot.  1 179.    Rce  againft  Teatly-y  to  be  fo  adjudged. 


*  P.  128 


Suit  fro  ra* 
tioHab'li  parte 
mav  be  in  the 
EccIdialUcal 
Court. 
<^  I  \\nt. 
259, 275- 
Kayiii.  470. 
Ante   ICO. 


*  Trafford  againft  Trafford. 

J'RAFFORD  fued  his  Brother  Executor  of  his 
Father,  for  his  rcafonable  Part  of  the  Goods  of 
the  Father  in  the  Spiritual  Couit,  according  to  the 
Cuftr)m  of  the  Province  of  Tork  ;  whereupon  Lrvins 
nioved  for  a  Prohibition,  fnr  tliis  is  a  temporal  Caufe, 
frunded  upon  the  Cuftoin,  for  wliich  tJicre  is  an  original 
Foim  in  t-ic  Regifter,  and  wh.crc  there  is  a  Remedy  at 
Common  Law,  the  Spiritual  Court  is  not  to  meddle, 
/'.  yV.  B,  53.  M.  But  per  T-zcyfden^  Painsford  and 
JVyide^  abfcnt  Haky  the  Prohibition  was  denied,  for  in 
tMs  Cafe  they  faid,  and  in  the  Cafe  of  a  Pcnfion,  both 
Couits  have  Juriftliclion. 


Tlie  Kifig  againft  the  Lord  Lee. 


For  ill  ufa^e 
of  the  Wife 
the  Hu(band 
bound  to  his 
Good  Beha- 
viour. 


JJABEAS  Corpus  was  granted  to  him  the  laft  Term, 
to  bring  the  Body  of  his  Wife  into  Court,  upon 
Affidavits  of  ill  Ufage,  Imprifonmcnt  and  Danger  of 
her  Life,  as  was  done  before  in  the  Cafe  of  Sir  Philip 
Hozvard;  the  Lord  Z^f  brought  his  Vvife  into  Court, 
where  the  one  charged  the  other  with  Unkind neffes, 
and  fhe  made  Oath  ia  Court,  That  flic  went  in  Danger 

■       of 
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of  her  Life  by  him;  and  notwithftanding  divers  Affida- 
vits were  made  in  Court  to  the  contrary,  of  his  good 
Ufage,  the  Court  oftercd  to  bind  him  with  Sureties, 
according  to  F.  iV.  B.  80.  ^  239.  -B.  But  they  declared 
they  could  do  no  niore  than  bind  him,  and  that  they 
could  not  remove  her  from  him. 


The  King  again  ft  Sir  Robert  Finer  Lord  Mayor  of 
Ixndonf  - 


JJABEAS  Corpus  was  directed  to  him  to  bring  in 
the  Body  of  Bridget  Hide^  Daughter  and  Heir  of  a 
great  Eftate  to  Sir  Thomas  Hlbey  which  Daughter  he 
had  by  one  that  was  afterwards  the  Wife  of  Sir  Robert 
Vinery  and  who  is  now  dead,  the  Daughter  being  of 
the  Age  of  thirteen,  and  left  in  the  Cuftody  of  Sir 
Robert  at  the  Death  of  her  Mother  :  And  now  it  was 
alledged,  that  Sir  ♦  Robert  liad  no  Right  to  detain  her, 
her  Aunt  being  Guardian  ;  and  that  his  Defign  was  to 
marry  her  to  a  great  Man,  though  fhc  was  already 
(as  it  wasfaid)  married  by  her  Mother  to  one  Emerton^ 
her  Kinfman.  And  now  upon  the  Pluries  Hab,  Corpus 
he  returned,  nullam  habeo  talern  perfonam  in  cujlodia  mea^ 
nee  habui  die  Impetrationis  hujits  Brevis  vel  unquam  pojiea. 
Which  Return  was  adjudged  ill ;  for  it  may  be  he  had 
fucli  a  Perfon  die  impetrationis  of  tlic  firfl  Writ :  Where- 
upon he  afterwards  brought  in  the  young  Lady  by 
Confent,  to  prevent  an  Attachment,,  which  the  Court 
intended  to  grant,  and  the  Damfel  being  in  Court,  and 
allced  the  Queftion,  chofe  to  flay  with  Sir  Robert  Vinery 
and  not  to  go  to  her  Aunt  her  Guardian  in  Law,  nor 
to  Emerton  her  pretended  Huft)and  :  Hereupon  the 
Court  would  not  remove  her,  but  left  her  in  the  Hands 
of  Sir  Robert  Viner^  upon  his  Recognizance  of  40000/. 
not  to  fulFer  her  to  marry  while  flic  flaid  in  his  Cuftody; 
being  ordered  alfo,  to  let  lier  Aunt  and  the  reft  of  her 
Fiiends  viiit  her,  while  fl>e  ftaid  vith  him. 


Plurlft  Hah. 
Corff.  returaed 

Nullum  taUm 
hahee  in  cnfitdia 
meat  tt'C  tab^i 
iiu  iwpetratieuit 
bujui  brevis, 
ill. 


P.  129 


Feme  brought 
into  Court  per 
Habeas    CsrpKS, 
chofe  to  re- 
turn, the 
Court  would 
not  remove 
her. 
Vi(Wante  12S. 


I>eahins 
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Deakins  againft  Sir  William  ScroggSy  King's  Serjeant, 
and  Gilbyy  in  B.  i?. 


Serjeant  and 
cotnmon  Pcr- 
fon  fued 
jointly,  no 
Privilege. 
Vide  «  Mod. 
296.  P,  30. 
Car.  2.  in 
Cam.  Scacc. 
Ilamblcton 
V.  Scroggs 
^  «/•,  Cur. 
advifare  viilt. 
Serjeants  are 
fuable  in  any 
Courts  at 
Hyhninjier, 
but  not  elfe- 
•where*. 
Vide  14  H. 
4.  21.  10  K. 
4.    15- 

Vide  2  Lilly 
212* 


T  N  Battery  againft  thctn ;  Gilby  pleaded  fan  Ajfault 
^  Demefne,  Scroggs  pleaded  his  Privilege  of  Serjeant 
to  be  fiiable  only  in  C,  B.  upon  which  the  Plaintiff 
demurred,  becaufe  he  is  not  a  fole  Defendant  in  this 
Cafe,  but  fued  jointly  with  another.  It  was  argued  on 
his  Behalf,  That  Serjeants  and  their  Servants  have 
Privilege  of  being  only  fuable  in  Com  banco,  i  Cro. 
Serjeant  HoJkins*s  Man's  Cafe.  And  further,  as  to  the 
being  joined  in  one  A6lio|i,  That  where  the  A6lion  i» 
joint  and  cannot  be  fevered,  there  if  the  Defendants  be 
fued  jointly,  the  Privilege  of  one  is  loft  for  want  of 
Privilege  in  another :  But  where  the  Action  is  feverable 
as  in  this  Cafe,  the  want  of  Privilege  in  one  Defendant, 
ought  not  to  toll  the  Privilege  of  the  other.  Curia^ 
A  Serjeant  has  no  Privilege  againft  any  Court  of  ^f^- 
miftjlcr^  and  in  Faft  they  do  praftife  in  all  Courts 
of  Wejlminfier^  and  are  not  confined  to  the  Common 
Picas.  But  if  a  Serjeant  be  fued  in  any  other  Court 
tlian  at  Wejiminflery  he  may  plead  his  Privilege; 
whereupon  a  Rcfpondeas  oujler  was  awarded. 


*P.i30 

Huiband 
makes  a  vo- 
luntary Af- 
fignment  of 
a  Term,  it 
ihall  not  bar 
the  Wife's 
Title  to  her 
cuftomary 
Part. 

2  Jo.  204. 
Viae  I  Lev. 
227,  162. 
2  Chan.  Cafes 

ll^  129. 

'J,  Ciian.   Rrp. 


*  City  againft  City. 

TH  E  Father  a  Freeman  of  London^  being  poflcffed 
of  a  Term,  by  Deed  aifigned  it  to  his  Son,  as  a 
Provifion,  and  died  ;  the  Mother  fued  in  Chancery  for 
her  cuftomary  Part :  And  now  upon  Iflue  at  a  Trial 
before  Hale;  after  the  Term,  Whether  the  Wife  fliall 
be  bound  by  this  Alfjgnment  of  the  Father,  fo  as  to  be 
barred  of  her  cuftomary  Part  ?  It  was  proved  and  found 
by  the  Jury,  that  (he  is  not  barred  thereby,  it  being 
voluntary,  but  has  ftill  a  Title  to  her  cuftomary  Part 
of  the  Term :  The  fame  Law  of  Goods. 

179.    I  <Jhan.   Rep.  26,  27.  84.    Ante  32' 
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Otto  againft  Selwin. 

n^  RES  PASS  and  Falfe  Imprifonmcnt,  the  Defen-  Officer  of  the 
1      'ant  juftified    by  Warrant  out  of  the  Court  of  :t^"i'*V^I 
A'.'.m:    Uy,  which  recites  that  a  Cafe  was  depending  warrant, 
t.i.ii'  J-e  maritimay  and  commanded   the  Defendant,  without  fliew- 
t\  .iC.ik..',  to  take-the  Plaintiff;  wheicupon  he  took  j?|s  ^^f^hu"^* 
1    ::i.      L'  ^on  this  the  Plaintiff  demurred  :  And  for  the  their  Jurif- 
tiaii'iti*    t  was  argued,  That  this  Plea  is  naught,  for  difltion. 
net  :  V         o  mat  the  Caufe  was  maritime,  fo  as  it  may        '^   ^ 
ber  tii(  '  ther  it  be  fo  or  no  ;  for  if  the  Caufe  was  vide  s  Lev. 

rot   V*  tM'^ir  Conufancc,  their  Warrant  will   not  *44- 

juillly  y^ '  ex  ^zri^c\ic6  10  Co.  Cafe  del  Marfhalfea.\^^^^^^ 

iS:\v'  /?'  <^  Curiam^  It  would  be  very  hard  to  put  Nelfon'g 

the  v^' .  .1  Caufcs,  to  fl\ew  th^  Matter  was  within  ^^^^'J'^' 

tiivT   j  .on  of  the  Court,  to  which  they  minifter,   iVoll!  Abr. 

!t  i:  ir  ">r  him  to  plead  the  Warrant,  which  he  759- 

is  c '.  y ;  and  in  this  Cafe  it  does  not  appear  ^?;lf^i.  «, 

bui   :      V    t       \i  itter  of  the  Caufe   was  within   their  1  sid.  464. 
Juv:iv  'ii.t  in  the  Caff  of  the  Ma^Jhalfea  it  ap-  «  ^"^^'^ 

peat  ■'z.-u    was  i!ot  within  their   Juiifdiflion  ;  g^^" 

Vvii.  .\         y    ;'j.mI.  Judgment   for  the  Defendant. 

Tan .       ■■.     -'        >    2,   r:<7..    1C9.       Martin  againft    the 
3/  •'  '4  i»n  in.rrir.i  Court,  (as  in  a  Juftifi- 

C'  V         0-^  .'.  of  the  Court  of  Equity  at    Tork) 

it  '         » hat  the  Caufe  of  A6lion  arofe  i/f/ra 


J^ 


yamc 
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'■^'  James  agtiinft  Peirce. 


Trifoncr 
efcapes  and 
comes  back, 
and  is  in  Pri- 
ion,  and  a 
new  Warden 
is  made*  and 
then  efcapes ; 
the  Plaintift' 
may  futf  the 
new  or  old 
Warden  for 
Kfcape. 
fL  C.    I  Vent. 
4.  269. 
3  Keb.  453» 
463. 


DEBT  againft  the  Wardtn  of  the  Fleet  for  an 
Efcape,  and  upon  Nil  debit  a  Special  VcrdjA  was 
found  before  Hale  Ch'ici^  Jufiice  at  Guild-Haily  and  thje 
Cafe  was  thus  :  Peirce  tlie  fornier  Warden  fufl'ered  a 
voluntary  Efcape  by  one  in  Execution;  the  Prifoncr 
came  back  and  continued  in  Piifon  till  a  new  Warden 
was  made  ;  be  was  turned  over  to  the  new  Warden, 
the  now  Defendant,  wlio  had  him  in  Piifon,  and  after- 
wards fulFered  him  to  efcape.  And  whether  the  Pri- 
foncr was  fo  abfolutely  d.fcharged  by  the  firft  Efcape, 
that  he  could  not  be  in  Prilon  again  ?  was  the  QucAion: 
And  upon  the  firft  Argumi^nt,  and  the  Authority  of 
J  F.clle  902.  the  Court  was  of  Opinion,  That  notwith- 
Oanding  the  firft  voluntary  Efcape,  when  the  Pfifoncr 
was  in  Prifon  again,  he  was  fo  far  in  Execution,  that 
the  Plaintiff  hath  EIc6liou  either  to  take  him  as  now 
in  Execution,  and  fo  charge  the  new  Warden  for  the 
laft  Efcape,  of  to  admit  him  out  of  Execution,  and 
charge  the  old  Warden  ;  but  he  fliall  not  be  obliged  to 
do  fo,  for  the  old  Warden  may  be  dead,  or  perhaps 
not  Tcfponrible.  Yet  before  they  would  give  Judg- 
ment, they  faid.  They  would  confer  with  the  reft  of 
the  Judges,  fo  that  this  Point  might  be  fettled  by  all 
the  Judges,  wherefore  they  adjourned  it  for  a  Week. 
J^ut  in  the  Interim  the  Plaintitl'  got  an  InjunAionJout 
of  Chancery,  and  fo  no  Judgment  was  given  in  thb 
Cafe.  , 


Ante  IC9.  •  But  Noity  After  this  the  Judgment  was  given  in  the 
Cafe  of  Lenihal  againft  Lcrjhaly  which  fee  reported  be- 
fore, fag*  109. 


♦  p- 133 

Fxecutor  dt 
Tirt,  waftes 
and  di«?5, 
Whether  his 
Goods  are 
liable  to  an- 
fwer. 


*  JJlry  againft  Ncvit  in  the  Exchequer. 

DEBT  againft  the  Defendant  Executor  of  A.  Ex- 
ecutor of  B.  The  Defendant  pleaded,.  That  A. 
was  never  Executor  of  B.  nor  ever  adminiftered  as  his 
Executor  ;  and  Illuc  thereupon,  and  a  Special  Verdict, 
which  found  that  A.  was  £xecutor  de  fon  tort  to  B.  £^' 
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Ji,  ^c.  And  the  fole  Qucftion  was,  Whetl»er  A,  being 
a  tort  Executor^  his  Executor  ilia  11  be  charged  for  thit 
Goods  that  the  tort  Executor  waRed,  he  leaving  Afiets 
in  the  Hancls  of  the  Defendant  ?  It  was  argued  by 
Duncomb  for  the  Plaintiff,  anci  Thompfon  and  hloyl  for 
the  Defendant.  And  Turner  Chief  Baion,  held  ilrongly 
that  he  fliall  be  charged,  for  B,  having  the  Goods,  the 
Tort  in  wafting  does  not  die  with  him,  but  charges  bis 
Executor ;  contrary  to  the  Opinion  of  Brpzvn  and 
Collinses  Cafe,  Aniea  in  B>  R-  Et  vide  nunc  Stat.  30  Car, 
2.  ^uarey  If  in  tiiis  Cafe  upon  the  Pica  nc  ungues 
Executor  in  another,  the  Pefendant  fliall  be  charged 
ae  bonis  popriis^  as  he  fhall  when  he  ple9.ds  ne  unques 
Executor  himfclf  ? 


S.  C.  3  Kffc. 

533-      ^ 

Lex  Teflam. 

523. 

Vide  antc4o« 

no. 

Poft.  133, 

145.  iS>9- 

1  Vent.  355, 
&  ibid.  315, 
321/ 

2  Show.  SS$ 
56. 

Vide  I  Ley. 
147,  &:c.  lb. 

3  I^^v.  J5- 
Ante  iio- 

I  Term.  Rep. 
691. 


JJhton  *againft  Jennings. 

BA'/tER  Y  by  the  Plaintiff  a  Doaor  of  Divinity, 
and  his  Wife,  againft  the  Defendant  and  his  Wife, 
for  a  Battery  done  by  the  Wife  of  the  Defendant,  to 
the  Wife  of  the  Plaintiff:  The  Defendant  pleaded  that 
her  Huiband  is  a  Juftice  of  Peace  and  an  Efquire  in  the 
Town  of  Ply  mouthy  where  the  Battery  w^as  done,  and 
that  the  Wife  of  the  Defendant  ought  to  have  Prece- 
dence of  the  Wife  of  the  Plaintiff,  and  that  at  fuch  a 
Funeral  m  Fly  mouthy  the  Plaintiti's  Wife  took  Picce- 
dence  of  the  Defendant's  Wife,  w-hercfore  flie  molliter 
fnanus  imfofuit  upon  the  Plaintiff's  Wife  to  remove  her; 
upon  this  the  Plaintiff  demurred.  And  now  Saunders 
argued.  That  the  Wife  of  an  Efquire,  and  a  Juf^icc 
of  Peace,  ought  to  have  Precedence,  and  take  Mace 
before  the  Wife  '  of  a  Doctor  of  Divinity,  for  though 
a  Do6lor  of  Divinity  takes  Place  of  an  Efquire  (and 
as  IVylde  faid,  cont^nc'.s  with  Serjeants  at  Law  for  Pre- 
cedence) yv  t  Saundas  faid.  That  was  in  refpe6i  of  his 
Degree  in  the  Univeriity,  which  is  pcrfonal  to  himfclf 
only,  and  not  communicable  to  his  Wife;  no  more 
than  the  Dignitivs  of  a  Bifliop  to  the  Wife  of  a  Bifhop, 
who  is  no  Lady,  nor  takes  Place  as  fuch,  though  the 
Bifhop  himfelf  be  a  Baron  of  Parliament,  and  takes 
Place  as  fuch.  Rai;isford  and  IVylde  being  only  in 
Court,    faid.    They  wotild   not    countenance  fuch  a 

Juftification, 


Matter  oT 
Precedence, 
wheie   de- 
ter pi  inable- 
S.  C.    3  Keb. 
462. 
^Kaym.  zSu 
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Dolor's  Wifi^ 
not  to  take 
Place  before 
the  Wife  of. 
an  Kfquire# 
but  the  Dodtor 
himfelf  docs. 
Vide  I  Lev. 
230,  6cc,  ib. 
2  Hawk.  P.  C. 
15. 
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Juftificalion,  and  that  they  were  not  Judges  of  Pre- 
cedence, bat  the  Court  of  Honour,  And  without 
dotermining  the  Right  of  Precedence,  or  any  Regard 
bad  to  it,  gave  Judgment  for  the  Plaintiff,  for  thai  the 
l>tt'ettdant  by  his  Pica  had  confcffed  the  Batterj. 


*P   135 


^  Term.  Sand.  Triu. 


ANNO 
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Howard  againft  Wickliffe. 


rica,  no  dear 
Profits,  R«?j»l. 
thrrii  wcic 
Profits  to  20l. 
Kojoindcr*  no 
i  Icar   Profit*  : 
liTii*  there- 
upon, and 
Venlift  that 
tile  re  were  • 
clear  Profits 
aR  the  Plaia- 
tiflr  replieJ, 
nauf^ht. 
S.  C.    3  Keb. 
4^6,  469. 
Vi  ic  I  Lev. 

a  Saun^l.  318, 

3»9-   , 

6  Mo'J.    2,   3, 

11. 

1  Salk.  216, 
3  Saik.  579* 
J  Buir.  292. 

Comyns  Refv 


DEBT  upon  an  Obligation,  conditioned  to  pay  all 
the  clear  Profits  of  a  Coal-Mine:  The  Defendant 
pleaded  Performance  according  to  the  Condition.  The 
Plaintiff  replied  and  faid,  That  the  Profits  amounted 
to  20/.  and  for  lireach  ^iligns  the  Non-payment  of  it. 
Defendant  rejoins,  1'here  vas  no  clear  Profis,  €^  de 
hoc  pvnit  fey  i^c,  and  the  Plaintiff y/w/V/Zfr.  The  Jury 
found  theic  were  clear  Profits,  modo  l^  formay  as  the 
Plaintiff  replied,  apd  thereupon  Judgment  for  the 
Plaintiff  in  Liirham^  and  Error  brought  thereon,  and 
the  Judgment  rcvcrfed,  becaufe  the  Replication  does 
nut  ihcw  there  were  any  clear  Trofits,  but  Profits  to 
20/.  which  might  be,  and  yet  wholly  fwallowed  up  in 
the  Charges  of  obtaining  it :  And'  though  the  Vcrdid 
finds  there  were  clear  Profits,  yet  it  is  not  found  abfo- 
lutely  fo,  but  with  as  the  Plaintiff  had  replied,  whereas 
he  did  not  fo  rcplyt  And  this  is  not  cured  by  the  laft 
i^x  any  other  Statute  of  Jeofails. 

Ridley 
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CASE  for  difturblng    him  in  his  Office  of  Rcgifler  Br/hops  may 
to  the  Billiop  of  DfiJIol:  Upon  i\W  culp.  a  Spe-  I^J™;;^, 
cial  Vercli6l  was  found,  lliat  Bi  ijhl  13  a  new  Bifhoprick,   or  three  l.iv»«, 
founded  in  the   Time  of //.   8.   and   taken  out  of  the  it  i*o  they  di^i 
Billiopvick  of  SJt/bury  ;  and  tha*  ihis  Office  is  a  nccef-/  j^^'.*^othcr* 
fary  Odice,  and  hath  been  grsintcd  Je par cli bus  temforiius,  wife  nor. 
fince  the  Foundation  of  the  Bifliopiick  to  the  Grantee  ^- ^-  3  K«k. 
and   his   Affigns  for   three   Lives  :  And  that  Robert  the   ^^q]  ']^' 
BilTiop,     I    O^oh.  '1 639.  granted  the  fame  to    Ifmel 
Pozuncll^  and  found  the  Grant,  whicji  recites,  that  john^ 
Bifhop,   ^c,   had  granted  it  10  Heape  z^iX  his  Affigns, 
and  the  Affignecs  of  thrm  for   a   Teim   in   the  Giant 
mentioned ;  and    that   Rcherty    Bifhop,  Cs?r.  granted   it 
to   Ifrael  Powiull,  and  his  Affigns,  ^  idoneih  fijpgnatis 
fuisy  which  Grants  by  the  Opinion  of  fome  learned  in 
the  Law,  were  good.     That   the  prefcnt  Bifhop  in 
donlidcration  of  the  Surrender  of  thcfe  Grants,  granted 
it  to  Ifrael  Pozunellj  and  his  Affigus,  and  the  Affignees  of 
them,  for  tlie   Lives  of  Nathaniel,  Edward^  and  Ifrad 
PowncUy  and  that  Livery  and  Seifin  w^as  made  in  the 
lloufc   belonging  to   the   OffiCe,  by    Attorney,    which 
Grant  was  conhrmed  by  the  Dean  and  Chapter.     And 
that    Kdu-ard  is  ftill  living,  the  Bifhop  dead,  and  the 
prefcnt  Bifhop  his  Succeffor,  granted  the  fame  to  t|ie 
Plaintiff  for  Life,  and  made  Livery  as  before,  and  tlic 
Dean   and   Chapter  confirmed  it.     They   alfo   found 
Stat.  I  Eliz.  That  all  Grants  by  Bifliops,  of  Manors, 
Lands,  Tenements  and  Hereditaments,  to  their  Bifhop- 
ricks  appertaining,  other  than  for  twenty-one  Years, 
or  three  Lives,  whereupon  the  ancient  Rent  fhould  be 
refcrved,  arc  void.    And  if  for  the  Plaintiff,  they  found 
for  the  Plaiatiff,  \ind  if  not,  for  the  Defendant.     The 
Cafe  was   argued  by  Wejlon  for  the  Plaintiff,  and  by 
PaAlctt  for  the  Defendant.     And  Wejlon  argued.  That 
a    Lcafe  for  three  Lives  cannot   be  good  to  bind  the  ^.r 

Succeffor,  and  cited  i  Cro.    Youti^  againft  StowtU,  tf   ^'^-  ^^''^ 
ihidcm    iljung  againft  Fouler,  &  ibidem   Lamhe  againft  Mar.^38^ 
Walker^  and    BoltonsCzfty  cited  10  Co.  in  the  Bifliop   1  Jo. 30?. 
of  Salijbury^   Cafe.     In  which   Cafes   it  is  faid,  the  ^gl';  ^^'"' 
Woids   ufiiclly  grant,  m.uft  be  intended,  granted  Time      '' 
out  of  Alind ;  which  cannot  be  in  this  Cafe,  the  See 

itfelf 
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*  P.  137     *'  itfelf  Ix-inp;   founded  within  Time  of  Memory  :   And 
though  this  Biilioprick  was  taken  out  of  the  Birfioprick 
of  Saritnty  the  Prefcription  in  the  Biflioprick  of  Sarum^ 
will  not  extend  to  this  Part  derived  out  of  the  former, 
but  remains  in  the  old  Bifhoprick  of  Sarum.     Farther 
%  he  urged,  TJiat   the  Verdict  has  not  found  any  Title 
or  prior  Poffeifion  in  the  Defendant,  for  though  he  be 
one  of  the  cejlui  qui  vies,  that  gives  him  no  Title,  ad- 
mitting  the   Grant   were  good,    no  Affigament    being 
found  to  be  made  to  him  ;  and  there  can  be  no  Occu- 
pancy of  an  Oflice.     Then  the  Plaintiff  being  here  put 
into  Poffeffionby  Livery  and  Seifinmade  to  him,  though 
tlicre  Ihould    be   Title   in    the  Aflignees  of  Ifratl,  yet 
the   PlaintilF  in  this  Cafe,  (the   Defendant    having   no 
Title  nor   primer  Pollcilion)   muft  recover  as  againfl  a 
Trefpailor.     Paulelt  anfwcred  to   the  laft  Matter  firft, 
and  he  faid.  The  Plaintiff  declaring  of  a  Diflurbance 
to  him   in  his  Office,  if  the  Office  be  not  his  ow^n,  the 
Defendant  couhl  not  be  guilty  of  a  Diflurbance  to  him 
in  his  OiTice,  but  fhall  be  refponfible  to  him  that  hath 
the  Right,  if  he  himfelf  has   no   Title :    And    to    the 
Matter   he  aigued,  there  was  no  Difference   between 
new  and  ancient  Bifliopricks  as  to,  granting  of  Offices, 
for   they  do   not   make  Grants  by  v  irtue  of  any  Pie- 
fcription,  but  as  Owners,   and  by  the  Power  they  have 
as  being  fcifeil  of  tlie  Eilates  ;  and  therefore  before  the 
Statute,  tile  Bifhops  as  well  of  ancient  as  new  Bifliop- 
ricks,  nii-»ht  alien   tlicir   Eftatcs  as   any  other  Pcrfon 
might  :    And  if  their   Grants  of  Offices    had    been    by 
Prefcription,  the  Prefcription  fliould  always  have  been 
pleaded,  which  is  not  done  in  the  Billiop  of  Salijburys 
Cafe,  nor   in  any   other  :  Offices  of  Neceffity  arc  not 
rcftrainetl  from  being  granted  by  any  Statute,  and  this 
o.  59.    c.  j^  ^^  Office  of  Neceffity,  neither  is  it  any  Prejudice  to 
the  Sue'iv'ffi.r  to  have  an  Officer  ready  in  the  Office,  of 
wiiom  he  is  fuve  of  by  the  Office's   being   granted   for" 
ihie:^   Lives,    and  alio   furer  qf  an  able   Officer;  in 
Toun^   and   Fouler  s  Cafe,  the  Grant  of  the  Regifter's 
^    ^  PI'jce  in  Heverfion  was  Jicld  good  for  this  Reafon.    And 

'  "  ^  '*  ••  March^'^  Rsp.  3^7.  If  an  Office  was  fo  granted  before 
I  y://cr.  it  is  a  Batige  of  the  neceffity  of  fuch  Grants. 
And  in  Lanws  Cafe,  the  Reafcn  why  that  Grant  was 
held  void  was,  Becaufe  it  had  not  been  fo  granted  be- 
fore tile  Year  i6co,  which  was  long  after  the  firft  of 
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niz.     But   hero   it   is   found  to  be  granted /r/>/zr£///'//j    Cro.  Car.  1S7. 
timporibus  after  the  Foundation  ot  the  Biliioprick  in 
Hniry  the  EigUtli's  Tifiic.    Hub  Chief  Jufticc,  *  Before    *  P.    I38 
I    liliz.  tiicre  vas  no  DIlTercncc  bctwcn  the  Grant  of 
OiTiccs  of  ancient   and    new   liifliopricks  ;  both    made 
their  Gramas  as  Owners,  and  not  by  Prcfcription ;  and  The  Grant 
wlicthcr  new   or  ancient,  if  they   ufualJy   ijranlcd  for  <;/ Oflices  by 
tliree  Lives  before  this  Statute,  they  may  grant  lo  aher.  Owners,  not 
But   this   ^'c^dic:l  is  dcfeorive   in   thi.5,  that  it  docs  not   Ijy  Prdcrij)- 
flnd   it   vas    ufually  fo  done  before  1  Eliz.  but    that  it   ^^^'^• 
was  fo  done  fi'/mruli-  us  t:inlo.ibii5  lincc  tJie  Foundation 
in  the  1  iine  of  //.  i).  wliich    may  be,  and  yet  not  till 
after    \    I.tir.    to  fuoj-ly   which   Defccl   lie  advifed  the 
Parties  to  itihc  7i  Va.irc  ladas  dc  novo.     And   he  held, 
Thattliis  being  taken  out  of  tlie  Biliioprick  oi SaUJhuryy 
there  arc   the    lame  Prcfcriptions  and  Appcirdanccs  to   AnewBilhop- 
this   Part  which   belong   to  tlie  Biliioprick  of  *.W«m.   J^^^^^/""*'^ 
C(€teri  Jufiiciarii  inclined  to  the  Opinion  of  Hal:^  and   ancient  Bi- 
that  tliere  was  no  difference  between  ancient  and  new   fnoprick,  ha* 
Biniopricks  as  to  Grants  of  OiFiccs,  but  that  both  do   i.!??^?'°f  ^"- 
It  as  Owners,  and  tliat  neither  ancient  nor  new  Bilnop-   Appenuanccs, 
ricks  cm   |:;rant  otherw-ife  than  they  did  before  the  lirft   ^** 
ol"  /.//?.     But  that   they  arc  all  equally  retrained  by 
this  Statute;  and  that  if  it    were   not   for   the   Incer- 
tainty  of  the  Verdict    in    this   Point,  they  would   give 
Judgment  for  the  Defendant  :  But    the   Defendant  not 
agreeing  to  tlie  Propofal  of  a  new^    renire  Facias y  Ad- 
ji'Urv.oiur  :   St'd  pojica  in  Michaelmas  Term  following  the 
Parties  ag^rccd  to  take  a  Venire  facias  de  novo. 


Baxter  againft  DouJfwell. 

EJECTMENT,  and  upon  Non  Culp.  and   Special  Borougli- 

Verdict   the   Cafe  was:  One  feifed    of  Land    in  -^h^'P  v^'^t- 

Borough  lint^Vipiy  demifed  it  to  A  and  his  Heirs  for  the  ^nH^'h'*  ??^" 

^iie  of  h.    A,  died,  leaving   two  Sons,  A.  the  eldeft  for -three 

and  i).  the  youngell.     And  whether  the  Land  fliall  go  ^»^'"»  itfhall 

to  .^\  as  Ilcir  by  the  Common  Law,  or  to  I>.  as  Heir  fomary  HHr!" 

by  t!ie  Cuftom  ?  was  the  G([i  eft  ion.    Argued  by  Serjeant  and  not  to  ille 

A[oy:inrd  and  SatmdcrSy  That  it  fliould  go  to  the  cldcft  ^^'^^  *^  p^"™- 

Son,  for   this   is  not  a  Difcent  to  him  as  Heir,  but  a  s!°c.^*Keb. 

Special  Limitation  to  prevent  Occupancy,  and  he  takes  475.4«6.498. 

it  as  a  Special  Occupant  and  a  Purchafor  in  this  Cafe,  «  ^«»»v.  542. 

'  pi.  4. 

and  Vide  1  Roll. 


•P«39 

Abr.  623. 
pi-  I,  4,  3. 
501.  M.  2. 
&6Z4B- 
Style  145*  146* 

1  Mod.  ioa£ 

2  Sid.  61. 

X  Salk.  243* 
6  Mod.  120* 
Ante  87. 
1  Lev.  I7t. 
«39»  *cc.  ib. 
"Vide    1    Sid. 
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and  therefore  muft  be  Heir  at  Common  Law.  But  it 
was  argued  *  by  Heneage  Fimh  Junior,  That  he  takes 
in  this  Cafe  as  Heir,  and  fo  is  10  Co»  Rtp*  Seymain% 
Cafe,  fuch  an  EAate  as  this  is  taken  as  a  difccndable 
Freehold.  And  then  it  ought  to  difcend  to  him  who 
is  Heir  by  the  Cuflom,  which  runs  with  the  Land,  and 
guides  the  Difcent  to  the  youngeft  Son.  'And  of  this 
Opinion  was  the  Court,  and  gave  Judgment  accord- 
ingly. 

Z98.    a  Sid.  61.    I  Jo.  360.    1  Lev.  172,  193,  &&    ib. 


Wehb  againft  Batchelor. 


church -Lands 
fubjeA  to  Bcw 
Charges  byAa 
of  Parliaments 
S.  C.  3  Keb. 
47^.  507. 
'  I  Vent.  273. 
ViHe  I  Lutw. 
936. '937- 
Kelfon's 
Lutw.  291. 


TRESPASS  by  the  Plaintiff  a  Parfon,  for  taking 
his  Beafts :  The  Defendant  juftified  by  Warrant 
from  a  J  u (lice  of  Peace  to  take  them  for  a  Tax  for  the 
Repair  of  the  Highways.  The  Plaintiff  demurred, 
pretending  the  Church-Lands  are  not  fubje^l  to  fuch 
Charges :  But  fer  Hale  ^  Curiam,  they  are  fubjeft  to 
new  Charges  by  A61  of  Parliament,  as  well  as  other 
Lands,  if  they  be  not  excepted;  and  gave  Judgment 
for  the  Defendant. 


Jeofails  in  In- 
formations, 
whether  cured 
by  Verdia. 
S.  C.   3  Keb. 
459*  465.  4>5> 
5I9>   555* 


The  King  againft  the  Lord  FitzWater. 

INFORMATION  in  Nature  of  a  S}tio  Warrauto,  for 
fidiing  ui  the  River  Thames,  in  a  Place  extending  to 
JB.  and  fcven  Pariflics,  as  appear  by  ihe  Record.  After 
Verdi6l  for  the  Defendant  it  was  moved  by  Maynard 
in  Arreft  of  Judgment,  That  the  Venire  is  from  one 
Parifli  only,  where  it  ought  to  be  from  all,  and  that 
this  is  not  cured  by  the  Statute  of  ycofailsy  being  in  an 
Information,  which  is  excepted  out  of  the  Statute^ 
I  Cro>  Rex  v.  Talbotty  and  alio  the  new  Statute  of  16 
and  17  Car.  2.  contains  an  Exception  for  all  Appeals. 
Indi£lments  and  Informations  upon  Penal  Statutes.  It 
was  anfwered.  That  this  is  the  Fault  of  the  Profccutor 
himfelf  who  fued  out  the  Venire  Facias,  and  therefore 
he  ought  not  to  take  Advantage  of  his  own  Default. 
And  the  Provifo  except  InformationSj  £?c.  upon   Penal 

Laws 
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Laws  only,  which  this  Cafe  is  not.  And  to  the 
Opinion  in  Talbot's  Cafe  they  faid,  it  feemed  unreafon- 
ablc  to  hold,'  that  the  King  was  not  bound  by  the  Law 
quia  not  named  in  the  Law,  for  it  appears  by  the  Ex- 
ception, That  the  *  Parliament  took  it  the  King  had 
been  bound,  though  not  expreily  named,  for  otherwife 
there  was  no  occafion  for  the  Exception ;  and  if  in 
thcfe  Cafes  the  King  had  been  bound  but  for  the  F.x- 
ceptiou,  he  fhall  be  bound  in  this  Cafe  which  is  not 
excepted.  Twyfden  and  Ifylde  held  this  Cafe  was  not 
cured  by  the  Statute.  Hale  feemed  contra,  ^  Adjaurnatur, 
But  afterwards  in  Michaelmas  Term  the  Verdift  was 
fct  afide,  upon  Affidavits  that  the  Jury  caA  Lots  for 
their  Vcrdift,  and  gave  it  as  the  Lot  fell,  and  fo  the 
Exception  was  not  determined. 

Puller  N.  P.  308,    %  Hale  P,  C.  296.    %  Hawk. 


R  I4« 


Jury  cailf 
Lou  for  their 
Verdidk,  fet  a^* 
fide  therefore. 
Vide  Poft, 
2o5»  «  Jo-  ^ 
3Bac.ADr.^8a. 
t,  C.  aai* 


Roe  againft  Williamfon, 

T^JECTMENT,  and  declares  upon  a  Leafe  for  five 
^^  Years,  arid  upon  hion  culf.  Jury  found  that  the 
Leffor  of  the  Plaintiff  had  only  a  Leafe  for  three 
Years,  Wyf,  £5fc.  Hale  held  this  Verdift  was  againft 
the  Plaintiff,  for  the  Judgment  muft  be,  that  the  Plain- 
tiff recovered  terminum  fuum  fradiciumy  which  is  five 
Years,  whereas  the  Leffbi's  Intcreft  is  not  to  continue 
fo  long,  and  perhaps  the  Defendant  may  have  the  Rc- 
yerfion  after  the  three  Years  expired,  and  fo  by  this 
Means  the  Lelfor  of  the  Plaintiff  will  recover  the  Land 
for  two  Years  more  than  he  hath  Right  to  hold  it. 
And  he  faid.  That  for  this  Reafon  he  before  caufed 
another  Plaintiff  to  be  nonfuit.  Wylde  agreed  with 
Haliy  but  Twyfden  feemed  of  a  different  Opinion.  Bt 
Adjourtiatur, 


Ejeament  of 
a  Leafe  for 
five  Yetars, 
and  the  I^flbr 
had  only  a 
Term  for 
thiee  Years, 
S.  C.  3  Kcb, 
490. 


The  King  againft  Parker, 

^  H  E  Coroner's  Inqueft  fuper  vifum  Corf  oris,  found  Coronci^i 

Ihat   Parker  Felonlce  feipfum  threw  into  a  River,  Inqueft  finds 

r»-  n    r'   r         -^      •' •.     c^    /•     r-^r  'j'\  that  a  Man 


£5f  in  Rivo  frceS  ft 
'And 


^  murdravit , 
Part  II. 


retffum  emergtty  &  fie  feipfum  ocadit  j^^  ,^^^it 
this  was  quafhcd,  oecauie  emcrgo  is  fir  fie  feifjum 

J^  ^Q    murdravit. 


•Jravitf 
quaihed. 
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S.  C.  Farfl* 

16. 

Vide  I  Vent. 

181,  182,239, 

278.  352. 

3  Kcb.  489. 

1  Mod.  82. 

♦P.  141 

a  Keb.  859. 
a  Jo.  198. 
Poft,  152* 
I  Sid.  90. 
Hereupon  a 
new  Enquiry 
by  Judges  ot 
Aflifet  or 
Juftice*  ot 
Peace. 
3  Mod.  80, 

ICQ,    238. 

3  Jo.  198. 
I  Vent.  182, 
35a. 

Their  lnqui<b 
fition  is  tra- 
verfable,  and 
fo  is  the  Co- 
roner's in  all 
Cafes  bat  in 
fngam  fetit. 
Vide  poll,  I5». 


to  arlfe  out  of  the  Water,  and  not  to  drown  himfelf  in 
the  Water;  and  the  Felonicc  threw  hitnfelf  into  the 
Water  does  not  cure  it,  for  the  going  into  the  Water 
does  not  make  a  Felony,  but  the  drowning  himfelf  ia 
the  Water,  and  the  Conclufion  i^fc  feifjum  occidii,  fife, 
(igniiies  nothing,  as  *  being  without  Premifles  ;  and  to 
fay  a  Man  murdered  himfelf  without  fhewing  how,  is 
infu£Bcient:  But  theii  it  was  moved  what  ihould  be 
done  in  this  Cafe,  for  the  Party  being  dead  and  buried 
for  two  Years,  there  could  be  no  other  View  in  this 
Cafe.  Et  per  Curiam,  That  may  be  fupplied  by  Com- 
Iniflion  of  Enquiry  ;  or  the  JuAices  of  Peace,  or  of 
Aflize,  may  enquire  of  it  without  CommiiBon.  But  in 
either  of  thefe  Cafes  the  Inquifition  is  traverfable, 
though  the  Inquifition  of  the  Coroner  himfelif  in  fuch 
Cafe  as  the  Law  is  now  holden,  is  not  traverfable.  But 
Hale  faid.  That  anciently  the  Coroner's  Inqueft  was 
traverfable  in  this  Cafe,  but  never  in  Jugam  fecit.  And 
it  was  ruled  in  this  Cafe,  That  the  Death  fhould  be 
prefehted  next  Affizcs  at  l^'orh,  and  the  Inquifition  tra- 
verfed  and  tried  the  fame  Ai&zes,  and  fo  the  Matter 
determined. 

1  Vent.  239,  278.    Sed  i  Std.  90.  U  toi  contr. 


Information 
for  Ufury, 
the  Defendant 
pleads  another 
Information 
of  the  fame  . 
Teim. 

S.  C.  3  Keb. 
136,  426,  491. 
Poft.  i;6. 
Ante  13- 


Nutchinfon  againft  Thomas. 

INFORMATION  for  Ufury  was  thus :  Memorandum 
quod  Termino  SanSii  Michaclis,  and  fo  fet  forth  the 
Ufury.  The  Defendant  pleaded  quod  ante  exhibitionem 
hujus  Informatlonisy  fcilicet  Termino  San6lz  MichaeUs 
(the  fame  Term)  another  Perfon  exhibited  an  Informa- 
tion alfo  againft  him  for  the  fame  Ufury,  and  obtained 
Judgment  againft  him :  Upon  which  the  Informer  de- 
murred, and  had  Judgment ;  for  both  Informations, 
as  here  pleaded,  refer  to  the  firft  Inftant  of  the  fame 
Term-  But  if  another  Information  was  exhibited  be- 
fore, this  fame  Term,  heftiould  have  pleaded  that  this 
Information  was  exhibited  fuch  a  Day  of  the  Term, 
and  that  at  another  Day  before  in  the  fame  Term 
another  Information  was  exhibited,  and  Judgment 
thereupon  obtained. 


Mayor 
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*  Mayor,  &c.  of  London  agaiaft  Goruy^  *  P.  143 

DEBT  for  Scavagc,  and  declares  upon  a  Patent  of  ^«  Defcn- 
Edzv.  4.    The  Defendant  imparles,  and  in  a  Term  ojer^^i^^^ 
after  demanded   Oyer  of  the  Letters  Patents  [which  Piaintift  dc- 
after  imparlance  he  ought  not  to  have]  the  Plaintiff  "*"'«*  ^!"*i 
demurred   ^/^./i  flacUvm  frctd    tn  barra  flacttat    minus  y^rra  minus 
fuJ^cienSy  &c.      The  Defendant  rejoins,  quod  flacitum  Jtffictens,  and 
frad.   cjl  Jiifficiens.     Curia,    This  was  no  Plea,    and  ^"^^ft^'^hn 
therefore  does  not  warrant  the  Demurrer  in  this  Form,  bccauichu' 
idfo  Judgment  for  the  Defeodant,  tf  non  quod  reflacitent,  Demurrer wai 
as  was  adircd.  •  r^'^Xl 

pleader.  S.  C 
I  Vent  498.  s  Keb.  6fy.  Foil,  1^4*  Nul  repleader.  Vide  6  Mod.  a*  }•  io2« 
1  Lev.  32.    3  Xkv.  io,  44<>    Apte  i2.    Poft»  164* 


Mottram  againft  .Jfe/Zj^. 

THE  Cafe  was.  One  granted  to  another  twenty  of  o^^^^j^^^^^^^ 
his  beft  Trees  in  his  Wood,  to  be   taken   at   the  ^r^s  he\as 
Grantee'^  Elefiion  within  eleven  Years  ;  The  Grantor  in  hu  Wood, 
cannot  take  any  Trees  in  the  mean  Time,  at  leaft  not  Jj^^Q^^ntee*^ 
without  a  Requeft  to  the  Grantee  to  make  his  Eleflion ;  within  n 
and  this  is  not  like  to  Ptilmer*s  Cafe  in  5  Co.  a  Grant  Year$,  the 
to  tike  twenty  Loads  of  Wood  out  of  his  Wood,  for  ^JtTakc^i"' 
there  all  is  Wood,  and  if  he   leaves  fufficient  for  the  the  mean 
Grantee  to  have  his  twenty  Loads  it  is  enough:    But  Time, 
here  it  is  the  twenty  beft  Trees,  fo  that  until  he  hath  l'^^/   '  ^^"^' 
made  his  Eledlion  of  what  he'll  take  for  the  beft,  the  1  Danv.  8oy. 
Grantee  cannot  take  any.     Adjudged.  P^^*  *  ^*^^* 

S    Ktb.    477* 
5  Co.  95*    Koyss.   Cro.  KI.84;    Yelv.  i88. 


Skillingfon  againft  Norton. 

TRESPASS,  a  Special  Verdift  found  Stat.   14  statuCnr.a. 
Car.  z.  12.    That  whereas  the  Parifhcs  in  Lanca-  fP^^^^fo^^^* 
JJiire,   forkpiire,  DerhyJhirCy  and  other  Counties  there  PoorbyTown- 
particularly  named,  and  then  hath  the  general  Words  ihips  in  i-i|c«- 
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zn^DtrhyJhire, 
this  extends  to 
no  other 
Counties. 
S.  C.  3  Kcb. 
42Z,    460, 
494.  539' 

Vide  »  Salk. 
4S6.  487,  501, 

5«7- 

Ante  103. 

4  Mod.  157, 

15S. 

1  Mod.  «5i. 

a  Mod.  i37. 


flW  <>/Arr  Counties^  arc  fo  larg^,  that  Didributions  to 
poor  People  cannot  fo  conveniently  be  by  Parifhcs  a 
Stat.  43  Eliz.  appoints,  and  therefore  this  Statute  ap- 
points the  Provifion  and  J)iflnbution  fhall  be  by 
*  Townlhips,  and  that  the  Parifh  of  Kenitworth  in  Com* 
Warwick  (being  none  of  thofe  Counties  named  in  the 
Statute)  is  a  hrge  Parifh,  having  two  Townftiips  ; 
but  it  does  not  find  it  fo  large  that  Diftribution  paro- 
chial cannot  be  well  made.  And  the  Queflion  was. 
Whether  the  County  of  JVai^wicky  which  is  not  named 
in  the  Statute,  (hall  be  taken  within  the  general  Words, 
and  divers  other  Counties  ?  And  Hopkins  Serjeant^  cited 
a  Cafe  to  be  adjudged  in  Com.  Banc  two  or  three  Years 
ago,  that  the  Statute  extends  not  to  other  Counties, 
than  thofe  there  exprefly  named  :  And  to  this  Hale  in- 
clined, but  the  Court  defired  to  fee  that  precedent 
before  they  gave  Judgment,  for  which  it  was  adjourned. 
But  afterwards  in  Michaelmas  Term  it  was  adjudged. 
The  Statute  extends  not  to  any  other  Counties,  but 
thofe  only  which  are  named  in  the  Statute. 


Hodgfm  again  ft  Thornborough. 


Copyholder 
leafes    for    16 
Years,  render- 
ing Rent,  the 
Lellce  leafes 
Part  for  ten 
Years  without 
Rent,  the  \xik 
Leflee  afligns 
his  Term  to 
thefirftLeflbr, 
he  fti.iH  have 
the  whole 
Rent,  without 
Kxtinguifh- 
ment  or  Ap- 
portionment. 
8.  C.  3  Keb. 
500,  505. 
518.541,557- 


COPYHOLDER  made  a  Leafe  forfixteen  Years, 
rendering  zo  L  Rent,  the  Leffee  made  a  Leafe  of 
Part  for  ten  Years,  rendering  no  Rent,  the  Under- 
Leflce  affigned  his  Term  to  the  firft  Leflbr :  And  whether 
the  Rent  of  ao  U  (hall  be  fufpended  or  apportioned  ? 
was  the  Queftion.  And  it  was  adjudged.  That  the 
Rent  fhall  neither  be  fufpended  nor  apportioned,  but 
that  the  Leflbr  fliall  have  the  whole  Rent  of  zoJ.  fer 
Annum  againft  the  Leflee ;  and  Hale  faid.  That  if  the 
Lefiee  had  referved  5/.  Rent  upon  his  Leafe  for  ten 
Years,  and  he  had  afligned  to  the  Leflbr  without  re- 
ferving  Rent,  the  Leflbr  fhould  have  20 />  from  his 
Leflee,  and  the  Leflee  fhould  have  5/.  from  the  Undcr- 
Leflbr,  and  the  Under-Leflbr  nothing  againft  the  firft 
Leflbr,  for  each  one  fhall  have  according  to  his  Con- 
tra6l,  and  there  fliall  be  no  Apportionment  againft  the 
Contra6l  and  Agreement  of  the  Parties :  Alfo  there 
can  be  no  Sufpeniion  or  Extinguiftiment  of  the  Rent  of 
20 /.  for  that  is  always  where  the  Leflbr  enters  wrong- 
fully againft  the  Will  of  the  Leflee ;  and  fo  Wylie  faid 

are 
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are  all  the  Pleadings,  fcilicety  that  the  Leffor  vi  &  armis 
entered  :  But  in  this  Cafe  all  is  done  by  the  Agreement 
and  Contraft  of  the  Parties,  and  therefore  every  one 
fliall  enjoy  according  to  his  Agreement.  And  Twyfden 
faid.  That  what  Coke  fays.  That  a  Rent-Service  cannot 
be  fufpended  in  Part,  and  in  EJfe  for  Part,  is  without 
*  Reafon,  and  without  Authority :  And  all  the  Court  *  P.  j^^ 
fcilicet  Halfy  Twyfden^  Rains  ford  and  Wylde  agreed. 
That  the  Leffor  fliould  have  the  whole  Rent  againfl 
the  Leffee,  and  he  nothing  againft  his  Under-Leffee, 
becaufe  nothing  is  referved  by  him,  nor  (hall  the  Under- 
Leffee  have  any  Thing  from  the  firft  Leffor  for  the  fame 
Reafon;  for  which  they  cited  17  E.  3.  16.  vol  56. 
Co,  Litt,  148.  h.  I  Rollis  938.  Dorrell  zgZATifi  Andrew Sy 
16  ^.  3.  Anno  93.  Brook's  Extingu.  48.  and  the  third 
Refolution  in  Rawlins's  Cafe,, which  they  faid  is  not  a 
Point  that  judicially  arifes  in  the  Cafe,  but  a  collateral  ■ 
Opinion* 


Hill  againft  Mountague. 

CASE  againft  the  Defendant,    Capital  Bailiff   of  Escape  on 
Wejlminjler,  for  an  Efcape  upon  a  mean  Procefs.  S^fenda^iu ''^'' 
The  Defendant  pleaded  a  Rcfcous,  but  not  that  he  pleads  a  Ref- 
returned  the  Refcous ;  upon  which  the  Plaintiff  de-  c<»us,  but  no 
murred,    and  Judgment  for  the  Defendant,  according  Sf^^'^JJi'od. 
to  the  Cafe  of  z  Cro.  419-  and  Waldon  and  Lambert's  57,  244. 
Cafe  there  cited  at  the  End  thereof;  for  it  is  a  good  ^^^^  ^  ^v- 
Plea  upon  mean  Procefs,  though  not  upon  an  Execu-  ^'mc  »8. 
tion ;  and  the  Plea  was  adjudged  good,  though  he  does  Bull.  N.P.5^ 
not  fliew  a  Return  of  the  Refcous.     Levinz  for  the  ?  ^*^!:  *^' 
Defendant.  imp.  sh.  185. 

Seajbn  againft  Gilbert. 

ASSUMPSIT,    The    Defendant    pleaded    Non  iKtit  Hm 
AJfumpftu  and  upon  the  Trial  before  Hali  m  Mid-  <fjj^^; 
diefexy  the  Defendant  was  permitted  to  give  in  Evidence  Nonage. 
Infancy  at  the  Time  of  the  Promife,  whereupon  the  Buiu  N,  P. 
Plaintiff  was  nonfuit.     Jones  Attorney  General,  and  *^' 
Zevinz  for  the  Plaintiff  a^  the  Tri^l. 

Hor/ey 
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DEBT  upon  an  Obligation  af^ainft  Huiband  and 
Wife  Executors,  and  declares  upon  a  Devaftmvii 


Debt  upon 

Obligation* 

counting  of  t     .    ^   ^,  ,  _  ^       - 

Dror.ftavii,  lies  D/  thcm  ;  and   upon  Demurrer  Judgment  was  given 

not  ai:ainft  aft  againft  the  Plaintiff :  For  Firjly  A  Feme  covert  cannot 

Si!^upona      wafte "during  the  Coverture,  though  the  Deifoftavit  of 

Judgment.        the  Huiband  will  charge  her,  if  fhe  furvive,  according 

^n^'ot^bTb^a  ^^    ^^^mond  and  Long'%  Cafe,  and  i  Cro.  Af<w/oit  and 

temtCovtru    Bourns  Cafe.     Secondly,  The  Court  would  not  cany 

6.  c.  Poft,26i.  this  Action  farther  than  it  has  already  been  allowed, 

y/^*/  y??^'     and  that  is,  in  Debt  upon  a  Judgment,  but  not  in  Debt 

315. 3ZI.  upon  an  Obligation;  and  Msch.  nq.  inter  Em/l  SLgainh 

«  Show.  55. 5^.  Withers  J  It  was  adjudged  that  Debt  upon  an  Obliga- 

rL^?%7r"  tion,    countiog  of   a  Devajlavit,    lay  not  againft  an 

255.256.    '      Executor. 

Ante  40,  1 10, 
133.  «fc. 
Pod,  209,  245« 
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Lavender  againft  Black/lone. 

Of  fraudulent  tpJECTMENT  upon  Non  Culf.  \v^5  tried  at  Bar. 
Conveyance!.  ^  Ambrofe  Pudfy  fcifed  in  Tail,  being  under  the  Age 
s- c.  3  Keb.  of  twenty-one,  jcilicet  of  the  Age  of  twenty  Years,  in 
Vide  *nic,  f<h  ^^^  ^^*^  ^^^9y  married  the  Daughter  of  Sir  Thomas 
71.  Davifon^  and  had  with  her  a  Portion  of  2000/.    Aftcr- 

'^^h''^^  wards  in  the  Year  i653t  Fi^dfy  being  extravagantly  in 
3  K^i!^  Debt  4000/.  for  which  Sir  Thomas  Davifen  was  bound  ; 
9$%.  Sir  Thomas  Davifon  procured  Fttdjy  to  levy  a   Fine, 

J  Mod.  7^        (wherein  hisWife  joined  not)  of  all  his  Lands,  to  the 
Ufe  of  Samuel  Davifon  and  Gafcqign  Eden,  and   their 
.    Heirs ;  in  Truft  that  they  with  Confent,  and  at  the 

Requeft 
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Requeft  of  Sir  Thomas  Davifon,  fliould  fell  all  or  any 
Part  of  the  Lands ;  the  Money  raifed  thereby  to  be 
employed  for  Payment  of  all  Debts^  for  which  Sir 
Thomas  Davifon  then  was,  or  within  fifteen  Years  after, 
fhould  be  bound  for  Puify:  And  Secondly^  Ol  all  fuch 
Damages  as  Sir  Thomas  Davifon  fhould  fuftain  hereby  : 
And  Thirdly^  Of  all  fuch  proper  Debts  of  the  faid 
Pudfy^  [not  fuch  as  he  was  fubje6l  to  as  Surety  for 
others]  as  were  then  due,  and  fhould  be  certified  by 
Pudfy  and  his  Creditors  within  a  Time  limited ;  the 
Remainder  of  the  Money,  if  any,  to  be  paid  to  Pvdfy, 
and  the  Remainder  of  the  Land,  if  any,  left  to  Pudfy 
for  ninety-nine  Years,  if  he  fhould  fo  long  live  \  the 
Remainder  to  Samuel  Davifon  and  Eden^  and  their  Heirs, 
for  the  Life  of  Pudfy ;  the  Remainder  to  the  firft  and 
other  Sons  of  Pudfy  in  Tail,  the  Remainder  to  the 
right  Heirs  of  Pudfy.  Provifo,  Firft,  That  Pudfy  may 
make  a  Jointure  lor  this  or  any  other  Wife  for  Life, 
not  exceeding  300/.  per  Annum.  Secondly ,  That  he  may 
grant  Rent-charges  to  the  younger  *  Children.  Thirdly,  *  P,  147 
That  with  the  Confent  of  the  faid  Sir  Thomas  and 
Ralph  Davifon,  he  may  make  Leafes  of  all  or  any  Part 
of  the  Lands  for  any  number  of  Years,  with  or  with- 
out any  Rent.  A  great  Part  of  the  Land  to  the  Value 
of  12000/.  was  fold,  and  Pudfy  znd  the  Truftees  joined 
in  the  Sale,  and  Debts  to  the  Value  of  thofe  for  which 
Sir  Thomas  was  bound,  and  that  were  the  proper  Debts 
of  Pudfy  himfelf,  were  paid  with  the  Money.  After- 
wards he  being  in  PoflTeffion  of  the  Refidue,  (as  by  the 
Deed  M'as  provided,  fo  long  as  he  paid  the  Intereft)  fold 
400/.  per  Annum  by  himfelf  folely,  which  the  Purchafer 
enjoyed  many  Years  together,  without  Interruption  or 
Difturbance  of  the  Truftees.  And  in  the  Year  1667, 
he  mortgaged  the  Manor  of  Bolton,  the  Land  now  in 
Queftion,  having  fpent  all  the  reft  of  his  Eftatc,  to 
Gudgeon,  who  in  the  Life* time  of  Pudfy,  entered  and 
affigned  to  Blachflone.  Pudfy  died,  and  the  Lefibr  his 
Son  and  Heir  brought 'an  Ejedment^  and  recovered  at 
Xork  Aflizes,  the  Jury  finding  the  Settlement  aforefaid 
to  be  good,  and  not  fraudulentr  Whereupon  Blackjlone 
the  Affignee  of  Oudgeon,  brought  a  new  Eje6lment,  and 
the  Trial  was  now  at  Bar ;  wherein  the  Jury  by  Direc- 
tion of  the  whole  Court,  found  for  the  Plaintiff,  be- 
caufe  the  faid  Settlement  was  fraudulent  and  void 
againft  the  Moitgaget  for  tbcfe  Reafons:  Vox  Firft,  Bi^eiof 
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tevery  Volun- 
tary Convey- 
ance is  f>rima 
facie  to  be 
efteemed  frau- 
dulent againft 
PurthaSrs, 
but  Circum- 
ft.mces  may 
alter  the  Cafe. 
Promifc  bv 
Infant  on  bh 
Marriage  to 
fettle  when  of 
Age,  a  Settle- 
m.nt  madenc* 
cordingly,  is 
hot  fraudulent. 

*  P.   148 


The  Continuance  of  Poffeffion,  and  the  Sale  of  400A 
per  Anntinty  by  himfelf  folely,  notwithfianding  the 
Truftees  joined  in  the  Sale  of  the  other  Part,  was  a 
Badge  of  Fraud.  Secondly  The  Provifo  to  make  Leafes 
for  any  Term  without  Rent,  with  Confent  of  the 
Truftees,  puts  it  in  his  Power  to  defeat  the  whole  Set- 
tlement, and  thofe  were  Truftees  of  his  own  voluntary 
Nomination.  But  whether  this  Power  gives  him  Power 
to  make  Leafes  prefently,  and  during  the  fifteen  Years, 
was  not  rcfolved.  Thircly,  The  Wife  did  not  join  in 
the  Fine,  and  therefore  continues  dowable :  But  if  flic 
had  joined^  it  might  have  made  the  Settlement  to  be 
upon  good  Confideration,  which  otherwife  is  merely 
voluntary.  Et  per  Hale  y  every  Convtyzncc  prima  facie 
fliall  be  deemed  fraudulent  againft  a  Purchafer^  but 
Circumftances  may  alter  the  Cafe.  Fourthly^  Thouch 
it  was  proved  that  Pudfy  upon  the  Maniage  promi^d 
to  fcitle  his  Eftate  when  he  came  to  Age  upon  himfelf 
and  his  Iftue,  (which  it  was  agreed,  was  a  fufiBcient 
Confideration  to  avoid  Fraud,  though  an  Infant  by 
Law  is  not  compellable  to  fulfil  his  Promife)  yet  this 
Settlement  not  being  made  till  three  or  four  Years  after 
he  came  of  Age,  and  not  being  *  made  direflly  accord- 
ing to  the  faid  Promife,  it  ft^all  not  be  prcfumed  to  be 
made  in  Performance  of  the  Promife,  without  a  direft 
Proof  to  that  Purpofe. 


Proraifes  to 
leave  his  Wi ft 
400/.  if /he  will 
fell  her  Land 
and  let  him 
have  the  Mo- 
ney, his  Obli- 
(;ation  for  the 
400/.  not  frau- 
dulent. 
Ante  fo,  146. 


Clerk  agaiaft  Nettle/hip. 

AT  Guildhall  upon  Evidence  at  a  't'rial  before  Hahy 
the  Cafe  was  thus :  The  Wife  having  Land  as 
Heirefs,  and  the  Hufband  being  a  Tradefman,  and  in 
Debt,  he  promifcd  his  Wife,  That  if  (he  would  join 
with  him  in  a  Sale  of  the  Land,  and  permit  Lim  to  re- 
ceive the  Money  for  the  Ufe  of  his  Trade,  to  leave  her 
40c/.  at  his  Death  :  They  fold,  and  he  had  the  Money, 
and  fix  Months  after  being  fickly  and  confumptive,  he 
made  an  Obligation  to  a  Stranger,  conditioned  to  pay 
his  Wife  30c/.  after  his  Death.,  and  two  Months  after 
died.  And  by  the  Direftion  of  Hale  Chief  Juftice,  the 
Jury  found  the  Obligation  not  fraudulent  quoad  Cre- 
ditors, though  in  Law  a  Man  cannot  make  a  good  Pro- 
mife to  his  Wife,  and  though  the  Obligation  was  made 
fo  long  afterwards. 

St. 
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St.  John  againft  Moody. 

C^  A  S  E  quod  cum  the  Plaintiff  27  Feb.   2,7   Car.  2.  Cafc  tor  dit 
J  was  feizcd  in  Fee  of  a  Wood  ;  the  Defendant  ma-  J^"^*^'"^ 
Khinans  to  difturb   Iiim.  of  the  Profit  thereof,  dido  27  /iX^^^^J,*^ 
Fehr,  in  qnodam  claufo  vocat.    Lorkdowne,  I'iam  ipfi^s  without  Pre* 
the  Plaintiff  duant'  a  fra^d.  hofcopar  &  trans  frad.  claw  ^^^j^J  T?tl7. 
Jf^m  ufque  D.    quam  ifje  the   Plaintiff  adtunc  ^  alinde  s.  c.  3  Kck 
hucufqut  pro  /ir,  jervis  and  carriagiis  fuis  for  the  neceffary  529- 
Ufe  of  thc'faid   Wood  per  iotum  tempus  prod,  de Jure  p^^°^'^/** 
hnbuijp  dehuity  ohJiru»:it  y  quandam  fcj[fam  ex  trapfverfo  6  Mod.  1*16, 
ric^  prad.  fodit   [S  fccit^  per  quod  ipje  the  Plaintiff,  via  i93-*3i5. 
prcediaautircl  habere  non  potuit :   After  Verdia  for  the  y/^Vzo^"*^' 
Plaintiff  upon  Non  Gulp,  it  was  moved  in  Arreft  of  Judg-  KcKon'sLutw. 
ment,  That   here   is  no   Prcfcription,  nor   any  Title  43. 43» 
whatfocver  made  to  this  Way;  and  fo  the  Defendant  can- 
not  know  what  Defence  to  make  at  the  Trial,  and 
therefore  the  Declaration  is  not  good  ;  it  is  not  fhcwcd 
*  tliat  ever  he  had  Poffeffion  of  the  Way,  but  only  qvod       P*  ^49 
ciitn  dejure  habuiffe  detuit ;  which   in  fetting  forth  his 
Title   is  not  ftfficient,  as  it  might   be  in  fliewing  the 
Title  of  another  Perfon  to  w^hom  he  is  a  Stranger. — 
But  Male  £5?  Cttria  held  it  good,  efpecially  after  VerdiiS, 
and  they  compared   it  to  the  Cafe  of  a  Water-courfc, 
que   cur  r ere  confuevit;  and   Tz(;\fden  held  it  good  upon 
Demurrer;  whereupon   they    gave   Judgment   for  the 
Plaintiff.     The  Defendant  brought  a  Writ  of  Error /» 
Cam.  Scaccarii^  and  the  Judgment  was  affirmed.     Pollux-' 
Jen  for  the  Plaintiff,  Lerinz  for  the    Defendant  in  both 
Courts:  ^7^<r^^/rfl  fuch  J>eclarations  held  good  upon 
Demurrer. 

IMgjbn  agaiuft  Garret. 

A  SETTLEMENT  was  by  Deed  with  Power  10  re-  T^twertorc- 
voke  by  Indenture  fealcd  in  the  Prcfence  of  three  J^^^Jf^ji^j 
Witneffes.    Afterwards  the  Party  without  taking  Notice  in  Prefence  of 
of  his  Power,  covenanted  by  Indenture  fealed  in  the  ^^cc  Witucf- 
Prefcnceof  three  Witneffes,  to  levy  a  Fine  to  other  J^nturc  cove- 
Ufes,  and  levied  the  Fine  accordingly.     And  after  di-  namtatoioy* 
vers  Arguments  it  was  adjudged  by  Hale  and  the  whole  'j^I?^^"' 
Court,  to  be  a  good  Revocation ;  and  yet  the  Covenant  uon.  ^^^^*' 
of  itfelf  >^'ill  not  do  it,  becaufe  i^  neither  paffes  an 

Eftatc 
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S.  C  I  Vent. 

9  Keb.  366. 
489.  &c. 
Ante  12^ 
t  Lev.  30.  & 
Bath  &  Mon* 
t2kgue,  3  Ch«ui# 
Clafes* 


Vide  poll  I5<^» 


Eflatc  nor  raifes  a  Ufe ;  and  the  Fine  itfelf  will  not  do 
it,  for  that  is  not  an  Indenture  fealed  in  the  prcfence  of 
three  Witneffes;  yet  both  together  make  a  good  Cob- • 
veyance  and  Revocation  of  the  Ufe.  This  Cafe  con- 
ceincd  fome  part  of  the  Eftatc  of  the  Ear)  of  Leiccfttr. 
Alfo  it  was  faid  by  Hale  in  this  Cafe ;  If  there  be  Te- 
nant for  Life  with  Power  to  make  a  Leafe  for  Life^  his 
Leafe  for  Life  without  Livery  is  good,  and  better  than 
if  Livery  be  made  :  And  fo  upon  great  Dcliberatioii  it 
was  rcfolved  in  the  Cafe  of  one  Rogers^  Trvyfden  faid 
Livery  in  fuch  Cafe  has  been  held  to  be  a  Forfeiture, 
which  Hale  denied,  for  by  the  fealing  of  the  Deed  the 
Power  is  executed,  and  the  Livery  void. 


♦  P.  150 


Snell  againft  Webting. 


m-i^  I  kmw 
mhat  Snell  //, 

J  uever  buggsr* 
«/  a  Mart ; 

•aionahle  by 
I(n  plication* 
8*  C.  1  Vent. 
2.76. 


I  A  C  T  I  O  N,  for  that  the  Defendant  hAens  cdlo- 
£\  quium  of  the  Plaintiff  faid,  I  know  what  I  am^ 
and  I  know  what  Snell  /J,  /  never  buggered  a  Metre* 
After  VerdiiSl  upon  Non  Culp.  for  the  Plaintiff,  it  was 
moved  in  Arreft  of  Judgment,  That  the  Words  arc  not 
aflionable,  for  they  do  not  charge  the  Plaintiff  with 
Buggery^  Curia  contray  It  is  by  Implication  a  Charge 
of  Buggery  upon  the  Plaintiff,  which  the  By-ftaQders 
Jatis  intcllexcrunt,  and  gave  Judgment   for  the  Plaintiff- 


IVaker  againft  Wakeman. 


Settlement   of 
Lands  and 
Tithes  with  a 
Power  to  make 
Leafes,  fo  that 
.</.  per  Acre 
Kent  be  trStt'* 
ved,  he  Jeai'es 
referving  5/. 
fir  Acre  for 
the  Lands>  but 
nothing  for  the 
Tithes 
S.  C.  I  Vent. 
29^ 

3  KeU  544» 
547- 


SETTLEMENT  for  Life  with  Remainders  over, 
Froz'i/oy  That  Tenant  for  Life  may  make  Leafes  of 
all  or  any  part  of  the  Premiffes,  fo  as  upon  every  Leafe 
he  referved  55.  per  Acre  for  every  Acre  of  the  Premiffes 
fo  demifed ;  and  the  Settlement  was  of  divers  Lands, 
and  alfo  of  a  Reftory,  conlifting  only  of  Tithes  without 
Glebe.  He  made  a  Leafe  of  the  whole,  rendering  Rent» 
M^hich  amounted  to  more  than  55.  fer  Acre  for  all  the 
Lands,  but  nothing  for  the  Tithes.  And  whether  this 
was  a  good  Leafe  of  the  Rcftory  ?  was  the  Quieftion 
upon  Demurrer.  Saunders  s^rgued  that  it  was,  Becaufe 
the  Power  is  affirmative  to  make  Leafes,  and  the  Re- 
ftraint  comes  under  the/o  that,  (^c  and  that  cannot  be 
extended  to  render  Rent  by  the  Acre,  of  that  y^hich 

does 
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docs  not  confift  in  Acres ;  he  cited  Rollty  Tit.  Powers 
26Z.  as  fo  refolved.  Pember t on y  King  sScr]czi\t,  contra. 
The  ufual  Powers  to  make  Leafes  are  in  the  affirma- 
tive, as  in  this  Cafe,  and  the  Reftraint  under  9,fo  that, 
&c.  and  though,  as  here,  the  ancient  Rent  be  rcferved, 
yet  it  is  always  held,  that  Lands  never  demifed  cannot 
be  demifed,  and  yet  it  might  as  well  be  faid  in  thefc 
Cafes,  that  the/o  that  the  ancient  Rent  bereferved,  cannot 
be  intended  to  render  the  ancient  Rent  where  no  Rent 
was  before  rendered.  St  adjournatur.  Sed  fojlea  in 
Hillary  Term  following  ^  Judgment  was  given  that  the  *  P«  151 
Leafe  was  good,  only  upon  the  Authority  of  the  Cafe 
in  Rolle  before  cited.  But  Hak  faid.  Si  res  ejfet  Integra, 
he  fhould  be  perhaps  of  another  Opinion. 


The  IGng  againft  Watts. 

INFORMATION  againft  him  for  ufmg  the  Office  of  »p«rui  BaiiHr 
Bailitf  in  arrefting-y.  S.   upon  a  Writ  oiit  of  this  l^l^'^^'lf^ij^ 
Court,  not  having  taken  the  Oath  appointed  by  Stat.   i2.of  taking* 
27 -E/zV.  12.     After  Verdid  Judgment  was  ftayed,  be-  anOaihtocx- 
caiife  it  is  not  alledged  that  he  was  a  general  Bailiff,  and  office.^^ 
a  Special  Bailiff  is  not  within  the  Statute,  Jones  Ref. 
249,  and  here  the   Defendant  fliall  be  taken  to  be  a 
Special  Bailiff,  becaufe  the  Charge  againft  him  is  only 
for  one  fingle  Afl.     The  Court  inclined  to  this  Opi- 
nion, and  iftayed  the  Judgment  for  the  prefent;-S<fi 
advifare  volunt. 

Ellis  againft  Ruddk* 

DEBT  upon  an  Obligation  conditioned  to  per-  tcafe  of  « 
form  Covenants  in  a  Demife  of  the  Bailiwick  of  Bailiwick 
the  Savoy,  by  which  inter  alia,  he  demifed  to  the  De-  J^^^'i^jj. 
fcndant  the  Goods  of  Felons,  Waifs,  Eftrays,  fi^c.  and 
made  the  Defendant  his  Deputy  Baily,  rcnderihg  6o/- 
Rent  fer  Annum.     And  upon  Demurrer  the  Court  held 
the  Indenture  void  within  the  Statute  of  Edward  6. 
againft  Emption  of  Offices ;  for  though  Bona  Felanum, 
^c.  may  be  legally  demifed,  yet  being  joined  with  the 
making  the  Defendant  Deputy  Bailiff,  and  a  Demife  of 
the  Bailiwick  to  him,  the  whole  is  void.    But  becaufe 

the 
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the  Trnth  f)f  the  Matter  was.  That  the  King  \raj 
feifed  in  Fee  of  the  Bailiwick,  and  demifcd  to  the 
Plaintiff,  who  dcmifed  to  the  Defendant ;  and  0£Bces 
in  Pee  are  excepted  out  of  the  Statute,  whereby  under 
Lcafes  of  fuch  OtEces  are  alfo  excepted  inclufively,  and 
for  that  the  Seifin  in  Fee  of  the  King  does  not  appear 
upon  Record,  the  Court  ordered  a  Repleader. 


offices  in  Fee 
rot  ^vithin  the 
Stat.  EJw^  6. 
•or  Grants  for 
Life  or  Years 
of  them,  ren- 
dering Kent. 
4  Com.  Dit;. 

*^        u    . 
3^Bac  Abr. 

730. 

X  Hawk.  P.  C. 

*  P.  152    *  The  King  againft  Aldenhaniy  Alderman  of  Rowel. 


Coroner's  In- 

3ueft  of  />/* 
efe  travel  f- 
abie,  but  not 

Vor  want  of 
the  Word 

quafh'vi.  and 
a  new  Inqueil 
to  he  btf  fore 
Judiccs  of 
Peace.   , 
Vrde  I  Vent. 
18  i.  378,  35Z* 
1 01*  cont* 


TH  E  Coronet's  Inqueft  having  found  him  Fehdi 
ffy  his  Executors  moved  they  might  traverfe  the 
Inquifition.  Et  fer  Halcy  Tzoyjden  and  IVylde^  Jtlenie 
Rai/tsfordy  it  was  granted;  for  the  Coroner's  Inqueft 
finding  one  Felo  de  jfe  is  travcrfable,  8  E.  Bro  Traverfe 

fans  ceo  229.  But  a  Fugam  fecit  found  before  the  Coro- 
ner is  not  traverlable :  Afterwards  .the  Inqueft  was 
quaflied  for  want  of  the  Word  Murdraviu  And  a  new 
Inquifition  was  appointed  to  be  taken  before  Juftices  of 
Peace. 

Ante  140, 141.    3  Inft.  55*    Poph.  209    I  Roll.  Hep*  217,      z  Sid.  90, 


AfTamed  to 
pav  him  the 
%of'  which  he 
owe*!  hi«n  by 
Agreement 
iuitr  e6S  fa3. 


Wife  againft  Wife. 

yjSSUMPSIT  by  an  Executor,  and  declares  that 
the  Defendant  being  indebted  to  the  Teftator  20/. 
quas  iUi  folvfjfe  deJmifftt  fecundum  agreamentum  inter  eos 
habit'  promifod  to  pay.  After  Verdift  for  the  Plaintiff 
upon  Non  Affumpfet  Judgment  was  flayed ;  for  this  is 
no  more  than  a  general  Idehitatus  Affumpjity  becaufe  it 
does  not  appear  what  the  Agreement  was,  by  Deed  or 
without  Dtcd,  by  Obligatiou,  or  how* 


EMin  againft  Battaly,  in  Chancery. 


Chnnccry  re- 
lieves a  Pur- 
chafer  of  a 
Term,  who 
had  been  at 
CharR'^  in 
building  a- 
i^pinft  in  old  t 
-RtXirie. 


]^  R  A  T  pofTcffcd  of  a  Term  for  100  Years,  in  1638 
made  his  Will,  and  Taylor^  who  married  his 
Daughter,  Executor;  and  devifed  the  Term  to  his  own 
Wife ;  the  Executor  affented,  fhe  entered,  £s?t.  and  after 
three  Vears  died.  After  her  Death  the  Executor  en- 
tered, and  enjoyed  the  Terra  till  1650,  and  then  fold  it 

to 
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to  one  who  furrendered  and  took  a  new  Leafe  for  200   "^^^^  ^^^  **» 
Years,  and  laid  out  250/.  in  building  upon  the  Pre-   J^Lev  4S. 
miffes.     Taylor  died,  and  his  Wife  furvived  him  till  the   i  Mod.  86. 
Year  J 669.     Battaljj  who  married   the  Daughter  of  3°^'®^^' 
Taylor^  being  beyond  Seas  io  Years,  and  not  knowing 
of  his  Title,  came  into  England  in  1670,  arid  being  in- 
formed of  this  whole  Matter,  and  of  his  Tnle  in  Right 
of  his  Wife,  *  took  Adminiftration  to  the  Wife  of  flray,    *  P.   153 
and  Grandmother  to  his  Wife,  and  recovered  by  Virtue 
of  the  Term  for  100  Yeats  in  an  Ejeflment-     The 
Purchafer  and  Builder  exhibited  his  Bill  to  be  relieved 
againft  this  dormant  Title;  and  by  Grim/Ion  Mafter  of 
the  Rolls;  The  Pofleffion  going  fo  long,  and  divers* 
Purchafers,  and  the  laft  Purchafer  under  the  new  Term 
having  no  Notice  of  the  old,  or  of  the  dormant  Title 
to  the  refidue  of  the  Term  of  100  Years :  Adjudged 
the  Purchafer  fhould  be  relieved  and  hold  the  Land  till 
he  be  repaid   his  Ciiarges  in  building,  difcounting  the 
Profits  received  by  thie  Purchafe ;  which  Battaly  per^- 
ceiving,  *aiid  that  the  Value  would  not  exceed  22/.  fer 
Annuniy  and  that  the  refidue  of  the  old  Term  was  only 
for  32  Years,  he  agreed  (by  Advice   of  the  Mafter  of 
the  Rolls)  to  take  8c/.  of  the  Purchafer,  and  to  releafe 
his  Title  to  the  old  Term. 


Fowk  againft  Pinfacke. 

jfS  S  U  M  P  S  I T,  and  declares  the  Defendant  was  ittiehitatMs 

indebitatus  20/.  fro  framio  upon  a  Policy  of  Infurance  dffumpfit  pf 
upon  fuch  a  fhip ;  the  Defendant  demurred  fpecially,  ^ff"  "P®^  * 
becaufe  he  doth  not  fliew  the  Confideiation  certainly,  ffunl!^^ 
what  the  framium  was,  or  how  it  became  due :  Sed  non  Vide  i  Salk. 
allocatur ;  for  this  is  as  good  as  an  indebitatus  fro  quodam  y^ji^  ^nt^-  ,^ 
Jalario^  which  has  been  adjudged  good.  Poft,  198. 

I  Lev.  164, 
165.  27i- 


Term. 


<    154    ) 

Term.   Sana.  Hill. 

ANNO 
27  fisf  28  Car.  II.  in  Banco  Regis. 


^gP^  againft  the  Earl  of  Salijbury. 

Feme  Tenant  pTJECTMENT  upon  the  Dcmifc  of  Sir  Thamds 
for  Life,  Re-  XL  Leigh  de  32  MeJfuAgiis  inParochia  San^i  Mmrtim  sm 
j.^s? inTzii,  f^^^nm*  Midd,  upoii  Non  Culf.  Trial  at  Bar,  and  a  Spc- 
Remaunder  'to  cial  Vcrdift  found,  the  Cafe  was  this:  JViUiam  Minterm 
kTUuVt  ^^^^^^  ^"  ^^^h^  of  ^»s  Wife  Bridget,  of  a  Reverlioii  in 
Riainder  wer,  ^^^  "P^"  *  Term  for  Years ;  they  fettled  the  Tenements 
Baron  and  '  in  Q^eftion  to  the  Ufe  of  Bridget  for  Life  ;  the  Re- 
Ju^%f!ft^^^^  mainder  to  Francis  Leigh  an  Infiint  under  the  Age  of 
grant /«L/»r4  twenty-one,  and  Elizabeth  his  Wife,  the  Daughter  of 
fret^ pr9  vitm  ,  Mintertty  and  Wife  and  Heirs  of  Francis  upon  Elizabeth 
Fcmrwhh  begotten;  the  Remainder  to  Williatn  Mintern  for  Life; 
Warranty,  Remainder  to  the  right  Heirs  of  Bridget:  TV.  Minlem^ 
whichdcfccnda  and  Bridget,  afterwards  viz.  7  %c  by  Finc/Ur  concept 
thw-'an  ^t"  concejferunt  Tenementa  ^  totum  ^ quicquid  habent  in  Tent^ 
ibr  the  Life  of  mentis  fradidis  ad  terminum  vita  ipforum  JVilUelmi  tf 
Baron  and  Brigitta  ^  eorum  diutius  viventis,  ^  ilia  reddiderunt  al 
fhe"Fine,^or^  ff^g^ton  Gf  Duncomh,  tenend^  Jihi  »  hceredihus  fids  fer 
feveral  and  totam  vitam  IVilUelmi  &  Bridgitta  £sf  eorum  tliutius  viven" 
diftinft  Eftatea  tis  with  Warranty,  and  this  was  in  Truft  for  Robert 
fa^LiVcs?  Earl  of  Salijbury,  who  intended  to  purchafe  the  Inhe- 
s.  c.  %  Mod.  ritance ;  upon  which  Fine  Leffce  for  Years  attorned, 
a^fo.  S8  ^^^  afterwards  eodem  Term.  7  Jac.  Sir  Oliffe  Leigh ^  Fa- 

sKcb.  695,  ther  oi  Francis,  and  JViUiam  Mintetn  and  Bridget  levied 
698.  a  Fine  fur  conufance  de  droit  to   the  Earl    of  Salt/bury, 

206*^  ^^^'  ^'^^^  Warranty  by  Sir  Oliffe j  which  defcended  upon  the 
S  Com.  Dig.  Leifor,  Son  and  Heir  of  Sir  Francis^  Son  and  Heir  of 
350.  Sir  Oliffe ;  and  whether  Sir  *  Thomas  the  Leffor  be  bar- 

*  P   IS5    red  by  this  collateral  Warranty  of  Sir  Oliffe,  defcended 

on 
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on  him?  was  the  Qjieftion.    And  all  depended  upon   i Term. Hep. 
the  Fine  fnr  concejity  of  what  Operation  that  is;  for  if  ^^ 
that  inure  as  a  Grant  of  the  Eftate  in  Poileffion  for  the  vidc  i  RoiL 
Lives  of  William^nA  Bridget,  then  it  difplaces  the  Re-  Abr,  632, 63J. 
mainder  to  Francis,  and  makes  way  for  the  Warranty  \B^^^^^' 
to  bar ;  But  if  it  pafs  only  the  Eftate  for  Life  of  Bridget  c(.i  Co.W,;^ 
in  Poffeffion,  and  the  Remainder   of  JVilUam  for  Life,  Co.  ^t.  304. 
ias  a  Remainder,  then  it  docs  not  diveft  the  Eftate  of  ^*^'  ^^^^  ^^^ 
Francis  in  Tail,  and  fo  that  is  not  barred  by  the  War-  387.405. 
ranty :  And  it  was  argued  at  Bar  for  the  Plaintiff,  that   *  ^^oii.  Rcp- 
only   the    Eftate  for  Life  of    Bridget,   and   the  Re-  ?jo. 323,314! 
mainder  of  William,  as  a  Remainder,  pafs  in  this  Cafe,  Dyer  334. 
and  not  an  Eftate  for  Life  of  William  and  Mary  in  Pof-  %^^'J?  ^ 
feffion.     Firjl,  Becaufe  the  Words  &  totum  &  quicquid  135.827. 
habfnt  will  otheiwife  fignify  nothing  in  the  Fine;  for  a  Mo.  634. 
Grant  de  tenementis  fradiais  for  the  Life  of  William  ^j^"^^ 
and  Bridget,  had  been  fufficient   to   pafs  an  Eftate  for  j  iev  37, 40. 
their  two  Lives  in  Pofleffion.     But  the  Words  £sf  totum  2  Saund.  38!^ 
t^  qidcquid  habent   were   added  to  qualify  the  foregoing  |^Ji^  joa. 
Words  that  the  Grant  might  only  pafs  totum  &  qmcquid  189. 
hahent  in  tenementis',  and  it  was  faid  to  be  ufual  in  Fines  3  l-cv.  39, 
fur  conceffit,  when  the  Gi-antor  hath  an  abfolute  Eftate  1  ^^¥^454. 
in  Fee,  to  grant  Tenementa  fradi^a:  But  when  he  hath 
a  particular  Eftate,  then  to  add  &  totum  &  quicquid 
hahent;  and   in  Altham^s  Cafe  8  Co.  particular  Words 
put  after   general,  qualify  the  general;  as  if  a  Feme 
dowable  of  Lands  in  D.  and  S.  releafe  to  him  in  Re- 
verfion  all  Demands  necnon  dotemfuam  in  2).  this  does 
not  releafe  her  Dower  in  S.     Secondly,  Where  Words 
are  doubtful,  they  ought  to  be  taken  in  fuch  a  Senfeas 
no  Wrong  be  done;  as  if  Tenant  in  Fee  leafe  for  Life, 
and  does  not  fay  for  whofe  Life,  it  fhall  be  taken  for 
the  Life  of  the  Leflee;  But  if  Tenant  in  Tail  or  for 
Life  makes  a  Leafe   for   Life,  without   exprefling  for 
whofe  Life,  it  is  a  Leafe  for  the  Life  of  the  Leftbr;  and 
the  Law  regards  a  leffer  Eftate  by  Right,  more  than  a 
greater  Eftate   by  Wrong,  6  E.  3.     17.  Co.  Lit.  42.  a. 
182.  a.  b.     Thirdly,  Such   ConftruSion   ought  to   be 
made  in  this  Cafe,  becaufe  the  Party  feemW  to  intend 
fo  to  pafs  the  Elates;  for  other  wife  a  fine  by  William 
and  Bridget,  and  Sir  Oliffe  Leigh  had  been  fufficient,  and 
they  need  not  have  levied  two  Fines  of  the  fame  Term, 
which  cannot  be  for  any  other  JPurpofe  than  to  prevent 
a  Forfeiture  of  Eftate  to  Francis,  then  an  Infant,  and 
no  Party  to  the  Fines,  if  they  had  granted  the  whole 

Eftate 
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Eftate  in  Pofleffion;  for  thereby  they  have  devcfted  the 
*  P»  156  Eftate  of  Francis,  and  given  to  *  him  Title  of  Entry, 
for  by  the  Attornment  of  the  Tenant  for  Years,  the 
Fine  fur  concejjit  was  executed,  as  was  agreed  -per  omties^ 
and  the  Eftate  verted  as  if  Livery  had  been  maUe. 
Finch  contra y  The  Words  of  the  Fine  pafs  an  entire 
Eftate  for  the  Lives  of  IVilliam  and  Bridget y  and  they 
ought  not  therefore  to  pafs  by  Fra6lions;  and  it  is  not 
to  be  confidered  what  the  Parties  intended  to  do,  but 
what  they  have  done;  he  cited  i  Co.  Rep.  Bredons  Cafe, 
?IiSl855?^"  1  Cro.  Baker  V.  Hacking,  Style,  Garret  v.  lA-Jard.  And 
this  Fine  is  well  executed  by  the  Attornment,  and  there- 
fore it  devefts  the  Remainder  to  Francis,  w^heicbythe 
Warranty  defcencling  upon  Sir  Thomafi  his  Heir,  he  is 
barred  by  the  Warranty,  being  collateral  to  his  Title, 
Hale  and  Wylde  held  clearly,  The  Intent  of  the  Parties 
here  was  to  prevent  a  Forfeiture,  and  therefore  not  to 
deveft  the  Eftate  in  Remainder.  But  whether  the  Ope- 
ration it  fhall  have,  whether  to  pafs  an  entire  Freehold 
for  both  their  Lives,  or  one  divided  Eftate,  they  would 
confidcr,  £5?  Adjoumatur.  Afterwards  the  Cafe  being  long 
delayed  by  Privilege  of  Parliament,  Sir  Tho.  Leii^h  took 
2.000/.  of  the  Earl  of  Salijburyy  and  conveyed  his  Title 
to  him;  and  in  Truth  as  it  feems  the  Earl  was  to  pur- 
chafe  the  Eftate,  for  he  had  built  upon  it  all  the 
Houfes  in  Qucftion:  But  Sir  Francis  being  under  Age 
could  not  join,  whereupon  this  Conveyance  was  de- 
vifed  for  the  prefent,  and  Sir  Francis  died  afterwards 
without  joining.  Levinz  fro  querente*  Note,  Tho 
Parties  afterwards  agreed. 


Terry  againft  Stradwicke. 

Trefpafs  for  ^^  A  S  E,  for  that  the  Defendant  obftrufted  a  Wa- 
SoSd  V^  tcrcourfe,  and  turned  the  Water  into  the  Plaint iifs 
taking  a  load  Land,  whereby  it  was  overflowed  £s?  viginti  care5iaC 
f  ^'^*^'//J?«!  A^''  ^^^"'^^  ^  '*'^-  ^^'^P^^'  corrupt fuerunU  After  Vcr- 
/iVilVnaaght  dift  for  the  Plaintitf  upon  tion  Gulp,  and  entire  T>sl- 
after  Verdia.  mages.  Judgment  was  now  ftaid  upon  the  Motion  of 
ayS?  '  ^^^^'  Serjeant  Hardrefs,  becaufe  it  is  not  iaiidfani  ipjius  the 
3  Kcb.  524.  Plaintiff,  and  fo  it  does  not  appear  to  whom  the  Hay 
VjJeante2o,  belonged:  Et  nil  capiat  per  Billam  entered.  And  in 
''^i^Tv'^lll  another  Cafe  Mich.  Term,  ante,  inter  Holland  ^  Ellis  in 
J  Sid.  184  Trefpafs 
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Trefpafs   for  entering   his    Clofe,    £^  blada^  viz.  tanf  Vide  a  Show, 

carvcat'  de  IVheate  adtunc  &f  ibidem  exijienf    cum  averiis   ^^{r^^^' 

depajl'  Juity  Judgment  was  alfo  ftaycd  tor  want  of  faying   Lutw"^5, 

llada  ipjius  the  Plaintiff,    and  yet  in  both  ^  Cafes  the  ^86. 

Hay   and    Corn  were  in  the  Clofes  of  the  Plaintiffs;    *  P«  ^57 

whereupon  it  was  objeiled  they  fhould  be  intended  the 

Hay  and   the  Corn    of  the  Plaintiffs:  5^rf^^r  C«r/tfiw, 

That  is  not  fufficient.     And   Jottes  Attorney   General, 

who  faid,  he  would  move  the  Cafe  of  Hclla?id  SLg^in, 

upon  this  Judgment  in  Terry's  Cafe,  did  not  move  it. 


Combirford  againft  Birche* 

THIS  Cafe  came  out  of  Chancery  by  Dii'eil  ion  Settloment, 
of  that  Court,  to  have  the  Opinion  of  the  Court  ^''•^'>»  That 
here  in  this  Point;  and   upon   Demurrer  in  this  Court  BrotTcrs^or 
the  Cafe  was,  William  Comherford   being  fcifed  of  the   their  children 
Lands  inC(ueftion,  3  Car.  i,  fettled  them  to  the  Ufe  of  j^^^^ji*^'!^ 
himfelf  for  Life,  Remainder  to  John  dmA  Robert^  and   orafteMhe^' 
others  his  Brothers  fucceffively  in  Tail  male,  Remainder  Term  for  21- 
to  the  Leffor  of  the  Plaintiff,  with  Power  of  Revoca-  roaf^'^Jhi?" 
tion.     And  afterwards  16  Car,  i.  he  revoked  and  made   Brothers  fuc- 
a  hew  Settlement  to  the  Ufe  of  himfelf  in  Tail,  and   ^^jflHeiy,  tw<^ 
afterwards  to  Truftecs,  and  of  the   Relidue  to  make  died!'tL'°oa^^^^ 
Leafes  for  twenty-one  Years  upon  certain  Trufts,  to  alive,  the 
make  Provifion  for  the  Children  of  his  Brothers,  and  Term  expired, 
in   default  of  them   to   make   Prdvifion    for  his  own  remain'to  thdl^ 
Siftej-s;  and  in  Cafe  none  of  his  Brothers  or  Sifters,  or  Brother, 
their  Children  be  living,  then  immediately,  or  after  the  ^'  ^*  ^  ^^^^ 
Term  of  twenty-ope   Years   expired,  to   the  Ufe  of  '^'^^' 
JoJiny  Roberty  and   others   his   Brothers  fucceffively  in 
Tail  male,  Rem?iindcr  to  the  Leffor   of  the  Plaintiff?//   * 
ante.     Wiliiam  died   without   Iffuc,  John^  Roberty  and 
the  other  Brothers  without  Iffuc  male.     But  there  arc 
Daughters  of  John  and  Sifters  of  JVilUam  ftill   living. 
.  And  whether  any  Eftate  fhould  rife  to  the  Leffor  of  the 
Plaintiff?*  was  the  Queftion:   It   was   argued  for  the 
Plaintiff,  That   the   Claufe  if  non^  of  his  Brothers  or 
Sijlersy  or  any  of  their  Children  be  living y  that  itfhall  re- 
main to  John  and  Robert,  who  are  his  Brothers,  is  im~ 
poffible>.and  to  be  reje6led  rather  th^n  the  whole  Settle- 
ment of  the  Remainders  defeated;  and  the  Intention 
Part  IL  L  c/ 


1 ///•//.  27  ^  18  Car.  II.  in  B.  B^ 

ni  WiUiamy  which  for  thirteen  Years  together  was  to 
liave  fuch  Remainders,  appears  by  both  Convey- 
ances, and  this  Part  of  the  Disjunflive,  then  imtncdiMielj^ 
depending  upon  thr  impoffible  C la ufe  precedent, /c///^/, 
if  none  of  my  Brothers  or  Sijlers,  or  their  Chlildren  be 
Ik'ingy  the  Conveyance  may  take  Effeft  well  enough 
upon  the  other  Part  of  the  Disjunftive,  fciliccty  or  after 
J  •  r58  the  Term  of  21  Years ;  *  and  fo  the  Conveyance  may 
well  Rand,  and  all  the  Remainders  arife  upon  the  De- 
termination of  the  Term  of  twenty-one  Years;  and  fo 
the  Plaintiff  hath  good  Title.  But  it  was  anfw'cred  and 
jtfolved  by  the  Court,  That  all  is  one  Sentence  and  on 
Condition  precedent,  if  none  of  his  Brothers  or  Sixers, 
/rr  afiv  of  their  Children  be  then  livingy  which  Condition 
is  not  in  this  Cafe,  and  fo  all  the  Remainders  void; 
u  hereupon  Judgfuent  was  given  for  the  Defendant. 
Le-Anz  Counfcl  for  the  Plaintiff,  ^"i^o»  for  the  Dc- 
I'rndant. 


V/anLn  oft  lie 
hlcut  in  I'cc 
pants  tiK' 


Plummer  againft  Whitchcotf. 

DEBT  againft  the  Defendant  as  Superior,  for  the 
Efcapc  of  Hohj  in  Execution  in  the  Fleety  in  the 
ufl'utf  for  Life  Cuflody  of  DffckcnfieU^  Grantee  for  Life  of  the 
\tfcS^P^V^['  ^^^^^*  ^y  ^^^^  &'^  ^hitcfiott,  who  was  fcifcd  thereof  in 
ami  is  not  rJ-  Foo ;  And  upon  a  Special  Verdift  found  before /ft/f 
ijwnribie;  the  Chief  I uftice  at  Gw/ZiW/,  upon  nil  dehety  the  Cafe  was 
uiubic/"*''"  '^''^'''  Sir  y^remiah  Whitchoti  the  Defendant,  being 
s.  c.  I  Vent,  foifed  in  Fee  of  the  Office  of  Warden  of  the  Flict^ 
5J-f-  ^]^^'  granted  the  fame  to  Duckenfield  for  three  Lives,  at  the 

2  Mod.°n9,'to   ^^^^  ^f  loco/.  fer  Annum^  and  took  Security  by  Obli- 
128.  *      gation.  of  4000/.  to   fave  him  harmlefs  from  Efcapes. 

'^6^1^/^^'  ^wc^vw/frW  was  admitted  by  the  Common  Pleas,  and  ao 
Entry  made  of  his  Admiffion,  and  that  he  made  it  ap- 
pear to  the  Court  tliat  he  was  fufEcient.  Holt  and  divers 
other  Perfons  being  in  Execution  for  great  Debts  undci 
Duckefifeidy  and  he  it  fioin.s  being  a  Perfon  of  def|>erate 
Fortune,  fuffered  all  of  them  to  cfcape,  and  went  him- 
folf  beyond  Sea  with  one  of  them;  now  he  not  being 
rcfponfible,  whether  Sir  Jeremiah  TVhitchcotl  ihould  be 
charged  with  thcfe  Ffcapes,  upon  the  Rule  refpondeai 
Juffrior,  was  argued  this  and  icveral  other  Terms  after 
hy  SuiuKL'rsyLevinZy  and  others  for  the  Plaintiff,  and 
by  Hvli  Junior,  Finch  and  others  for  the   Defendant. 

And 
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And  Hale  upon  the  firft  Argument  was  clear  of  Opinion 
for  the  Plaintiff,  and  that  the  Aflion  4ies.  The  Ob- 
jeflions  made  for  the  Defendant  were,  That  at'Com- 
mon  Law  no  Jailor  was  anfwerable  for  Efcapcs,  but 
the  Remedy  that  is  in  fuch  Cafe  is  given  by  Statute. 
The  firft  Statute  which  gives  a  Remedy  in  this  Cafe  was 
iVeJlmin.  2.  cap.  1 1.  w^hich  exten(is  not  to  this  Cafe,  of 
an  Execution  for  Debt,  but  only  for  Arrearages  in  Ac-  p 
count,  and  W hiuhott  *h  nvt  {\}\c\\oi  U)  Ducketijiildm  *•  ^59 
this  Cafe,  but  huckenjield  during  tlie  three  Lives,  is  as 
well  Warden  of  the  i^Uet  during  that  Time  as  Prhiich- 
coit  is  in  Reverfion;  and  the  Rule  rejpondeat  fuperior  does 
not  extend  to  thefe  Cafes,  but  to  thofe  Cafes  where  the 
Officer  makes  a  Deputy  fubjefl  to  his  Controul, which 
Duckenfield  vtzs  not  in  refpeA  of  Whitchcoti,  Duckcnfiild 
himfelf  being  Officer  to  that  Court  during  his  Time, 
Co.  2  Injl.  382.  10  E.  z.  Fhz.  Debt  152,  192-  NoyOg. 
D.  y  Cha.  de  Paul's  Cafe,  16  E,  3-  Dam.  81.  Fitz.  Det 
148.  2///^.  381.  and  divers  other  Books  were  cited. 
But  for  the  Plaintiff  it  was  faid  and  agreed,  That  Debt 
lay  not  at  Common  Law  for  an  Efcape,  but  Cafe  lay  as 
it  lies  at  this  Day  for  Efcapes  upon  mefne  Procefs:  And 
the  Statute  JVeJIm.  2.  though  it  mention  Account  only, 
extends  to  other  Cafes  by  Conftruflion,  notwithftauding 
the  Piovifion  be  there  Special,  as  the  Statute  de  cir- 
cumfpe6le  agalis  de  rehus  tangent*  hpijcofum  Norwicenjem^ 
by  Conftruciion  extends  to  all  Billiopricks.  And  after 
this  Statute  and  before  the  Statute  i  R.  2.  12.  wliich  is 
the  firft  Statute  concerning  Efcapes,  divers  Actions  of 
Debt  were  brought  for  Efcapes  in  other  Cafes  befidcs 
Account;  as  16  £.  3.  Fitz.  Dam.  81-.  Mich.  41  E.  3.  />/. 
I-  41  Ajf.  Bro.  Efcape  28.  which  proves  that  Debt  lay 
for  Efcapes  upon  this  Statute  in  other  Cafes  than  Ac- 
count. And  Statute  \'R.  2.  li.  which  gives  an  Aftion 
againft  the  .Warden  of  the  Fleety  extendo  to  all  other 
Prifons  and  their  Keepers.  And  this  Statute  of  Wejlm^ 
2.  which  gives  the  Aiiion  upon  Account,  gives  the  Rule 
alfo  ^^  refpondeat  fuperior;  alfo  Statute  2  i/.  6.  10.  is 
general,  that  all  Officers  of  Courts  put  in  fuch  Clerks 
for  whom  they  will  anfwer.  And- to  the  Ojeftion  that 
DUckenficld  is  Officer,  and  therefore  the  A6>ion  lies  not; 
it  lies  for  this  very  Reafon,  for  it  lies  not  when  the 
Gaoler  makes  a  Deputy,  becaufe  the  Acl  of  his  Deputy 
is  his  own  A61,  and  he  muft  be  charged  in  that  Cafe  a^^ 
for  an  Efcipe  fuffered  by  himfelf.  But  jhere  he  is^ 
L  2  charged 
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charged  for  an  Efcape  fuffered  by  an  Officer  put  in  -by 
him,  upon  the  infuiBciency  of  that  OflScer.  And  no 
AiSl^on  lies  againft  the  Deputy  for  an  Efcape,  but  againft 
the  Matter;  and  the  Statute  provides.  That  if  the 
Gaoler  be  not  fufficient,  refpondeat  Jufcriory  and  a  Deputy 
is  not  a  Gaoler  but  a  Servant  to  the  Gaoler*  And  in 
the  Dean  and  Chapter  of  PauVs  Cafe,  the  Reafon  why 
the  A6lion  lay  not  agaiufl  the  Dean  and  Chapter  was, 
Hah  faid,  Not  bccaufe  the  Superior  is  not  chargeable, 
*  P,  160  but  becaufc  the  Aftion  ought  hot  to  charge  *  the  Su- 
perior generally,  butfpecially,  for  InfuiBciency  of  the 
Bailiff  of  the  Fvanchife  they  had  put  in,  which  was 
not  alledged  in  that  Cafe  as  it/is  here.  And  for  Autho- 
rity in  Point  were  cited  39  H,  6.  32.  the  Duke  of  AW- 
f elk's  Cafe,  £sf  Rot.  Parliam'  12  E.  4.  Mem.  5.  where  an 
Aft  of  Parliament  was  made  to  excufe  the  Duke  from 
Efcapes  in  the  Time  of  Brandon^  his  Officer  for  Life, 
of  the  Marjhalfiai  when  the  Soldiefs  of  f/.  6.  broke 
open  the  Prifon  Doors,  and  turned  out  all  the  Prifon- 
ers  in  the  Time  of  tlic  War  betwixt  him  and  Edxv.  4. 
Co.  g  Ref.  gS.  a.  Be  the  Gaoler  Tenant  for  Life  or 
Tenant  at  Will,  fo  he  be  but  Gaoler,  the  Superior 
mull  anfwer  for  the  Infufficiency  of  the  Inferior,  Co.  i 
Injl.  1 82.  l*hc  Mayor,  l^c.  of  Lmidon^  (hall  anfwer  for 
the  Infafficicncy  of  the  ShcriU's,  who  have  the  Gaol, 
and  Co.  4  InJl.  114.  the  Lord  of  a  Franchife  fhall  an- 
fwer for  the  InfuiTiciency  of  the  Bailiff  put  in  by  him, 
which  is  a  full  Anfwer  to  tha  Cafe  in  Noy  69.  And 
though  he  appeared  to  the  Court  of  Common  Pleas 
upon  his  Admittance  to  be  fulTicient,  that  is  not  mate- 
rial, they  might  be  miiinformcd:  Bat  IVkitchcott  at  his 
Peril  is  to  put  in  a  Perfon  fufficient  to  anfwer  for  all 
Efcapes,  or  otherwife  he  himfelf  mu(^  anfwer.  And 
afterwards  Term  Pafch,  29.  after  all  the  Arguments 
//"/?&  being  gone,  and  Rainsford  Chief  Juf\ice,  all  the 
Court  prefer  Twyfdcn^  who  fecmcd  to  hefitate  a  Hitlc, 
declared  that  the  A61ipn  lay  without  doubt.  But  upon 
an  Objeclion  flarted  by  Wylle  upon  the  Bench,  That 
the  Averment  of  InfufTiciency  in  Duckenjicld  is  not  well 
found  by  the  Jury ;  for  it  is,  thai  he  was  in  fufficient  at 
the  Time  of  his  Admittance,  and  when  the  Efctpc 
happened,  which  though  It  were,  yet  if  he  became  fuf- 
ficient before  tlie  Ac-lion  commenced,  the  Superior  is 
not  to  be  charged  ;  whereupon  Counfel  Mas  heard 
^gain,  who  argued  that  the  Declaration  Ih'ewing  that 

tempore 


f 


mih  27  ^  28  Car.  n.  in  B-  R. 


tempore  adfnijjftonis  £sf  adhuc  he  was  infufficicnt  was  ^ood> 
and  tliat  the  finding  being  in  a  Special  Vjevdif),  is  well 
alfo,  for  it  fhall  not  be  intended  in  a  Special  Verdi6l, 
that  he  became  fufficient  after  the  Admittance  and 
Efcape,  and  before  the  Aftion  brought.  But  after* 
wards  Tti»,  29.  a  new  Venire  facias  was  aw<irded  by  the 
Court  for  the  InfufEciency  of  the  V^erdidJ,  and  fo  no 
Judgment  given  in  the  Cafe.  And  fomc  f mall  Time 
afterwards  Sir  Jeremiah  Whitchoit  died  before  a  new 
Trial  could  be  had,  whereby  the  Action  abated. 


Special  Ver- 
di£l  findinethc 
Officer  fuffi- 
cient at  the 
Time  of  hit 
Admittance 
and  Efcape, 
and  not  at  the 
Time  of  the 
Aaion 
brought,  ill^ 


*  Horfy  againft  Daniel. 

JUDGMENT  againft  Baron  and  Feme,  Executors, 
quod  recuperent  debitum  de  bonis  (omitting  tejiatoris) 
and  Daaiages  de  bonis  propriis  of  the  Hulband:  And  in 
Debt  upon  this  Judgment,  declaring  of  a  Devajiavit,  it 
was  refolved,  that  though  the  firft  Judgment  be  ill,  yet 
it  is  well  enough  to  maintain  this  Action  until  it  be  re- 
/^erfed;  for  no  Advantage  pan  be  taken  of  the  Error 
while  it  remains  unreverfed.  Secondly ^  it  was  refolved. 
That  tills  A6lioa  lies  not,  for  though  the  Wife  if  fhe 
fiirvive,  is  chargeable  for  the  Devaflavit  of  her  Hufband, 
yet  fhe  is  net  chargeable  for  the  Cofts  recovered  againft 
the  HuAjand  de  bonis  propriis 'y  and  therefore  upon  De- 
murrer Judgment  was  for  the  Dcfejodant* 
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Advantage 
cannot  be 
taken  of  Brror 
in  a  Judgment 
till  it  be  re- 
verfed* 

Feme  Execu- 
trix furvivesj 
ihe  is  charge^ 
able  for  Da- 
mages recoverr 
ed  againft  the 
Hulband  for 
hit  Devaflavit, 
btit  not  for  the 
CofU. 


Harvy  againft  Gibbons. 

ERROR    of  a  Judgment  in   Shrew/bury  Court,  Promife  to  a 
where  the  Plaintiff  declared,  that  he  being  Bailiff  ^{^^^V^^*.' 
to  y.  S.  the  Defendant  in  Confideration  that  he  would  jetfe  ao/.  due 
difchargc  him  of  20/.  due  to  y.  S.  promifed  to  expend  iohisMafter, 
40/.  in  repairing  a  Barge  of  the  Plaintiff's:  Verdi  A  and  *^^' 
Judgment  for  the  Plaintiff,  upon  Non  Affumpjit  was  rc- 
verfed,  the  Confideration  being  illegal,  tor  the  Plaintiff  • 
cannojt  difcharge  a  Debt  due  to  his  Mafter. 


Tilly 
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*P.  162  Ji//y  againft  Col/ier. 

?hr''^Dn\  TpJECTMENT,  Non  Gulp,   vrnd  a  Special   Vcrdifi, 

tciT,  devifcd*  -*-'*  wlieicupon  the  Cafe  was,  fUfntiaftt  being  feifed  in 

the  Land  to  Fee  of  the  Lands  in  Q^ieftion,  and  having  three  Daiigh- 

his  He-^*^«mc  ^^^^'  fiHicet  Su/att  eldcH,  Anne  An(\  hlizahcth,  dcvifed  to 

of*Agc!^paying  his  Wife  all  his  Lands  till  his  Heir  come  of  tlie  Age  of 

fo  much  to  his  twenty  one,  paying  to  his  Heir  20/.  fer  ////;;.  and  to  his 

JbTnicMo^thc  Other  Children  Z05.  a-piece  in  the   mean   Time.     Itemy 

other  Dau&h-  He  gave   to   Afi fit' Anil  Eliziihelh    140/.  a-piece,  and  if 

leii,  the  eideft  Sujan  his   Heir  die  without   Heirs  befoie  twenty-one, 

LVhihcFee  f^  ^^^^*  ^^^^^  ^-^^'^^  *'^^^  ^'^  '^'""f>  '*'^"  ^'"'^  "**^^  P^y  •^*'" 
IS  Heir-  i-rt/^wA  the  Portion  flie  hcifclf  was  to  have;   and  if  any 

of  her   younger   Daughters   die  without   Heir   before 

twenty-one,  her  Portion  to  be  divided  between  his  Heir 

and  the  other  Daughter.     Et  per  Curianiy  upon  Aigu- 

niont:  This  is  a  Devife  of  the  Inheritance  to  Sujkn^  and 

file  flnall  have  the   whole  exclufive  of  her  Sifters,  by 

•    Rcafim  of  thofe  Words  in  the  Will,  which  call  her  his 

An.iir^if-a       lioii.  and    often    mentioning  his    Heir   in   the  lingular 

KuuW,     Number   thioughout  the    Will;  bit  by  the  \Vo,ds,  if ' 

to  i.ii-  oii.^r'     Snjiin  his  H'ir  die  withotit  Heir  before   twenty-ohe,  fo 

Daughter.  ^\y^^  the  Lnnd^  fall  to  Aiinc^  tlien  Amie  to  pay  Elisahcth 

TvMuiu  ii/  ^*   ^'*^*  »'ortion  which  tbe  hcvfclf  was  to  have,  this  is  only 

Tai'.  an  F,rtatc-Tail,  and  not  a  Fee-fimple. 

S.  C.  Lex  Tef- 

tamenT,.489,  4yc-  3  Kfb.  589.  G^.  ;j  To.  ic?.  2 Show.  p\  35.  i:  pi-  2.%.  3  Lev.  70. 
Ante  58  59»  Mo.  42Z,  <\^7.  853  864.  Cro.  Car.  5I»  5;.  4  Cro.  415.  4^7,  44^. 
Fri(.i;\ii.  84.  3  Built.  \<ji.  I  Koil.  Abi.  833.  S36,  837.  Cro-  Kl.  525-  3  Wits.  244. 
Stia.  428,  ii-to.  iVo/..  89.  (;i;l>.  Dcv.  19.  i  Com.  DiR.  27*  3  x\ik.  617.  Fearne 
Com.  Ke.u.  350.    Cow]).  Z34,  410,  833,  835.     Douj;.  266,    340.     I  liuir.  2;«8. 

The  Biftiop  of  Carlijk^  &c.  againft  Welh. 

Spiritual  T^  '^'  B  T   by  the    Bifliop  and  his  Comniiffary,  upon 

L»iriiiiay  -L'  an  obligation  to  them  made,  conditioned.  That 
appoint  M-hereas  the    Defendant  is  appoinied  Guardian  of  an 

InUauhav^  ^^^^^^^^  ^3'  the  Spiritual  Court,  if  he  fafely  guard  the 
ingoniy  |>cr-  Infant  aud  his  Eftate,  and  render  him  a  juft  Account  of 
**'-7'  '  {1T-  ^^*  ^'^^  Goods,  Lands,  £s?r.  to  be  void.  The  Defendant 
\i(tpcii.c:i7.  ^3J^^^|^j  jj^at  the  PlaintiiTs  pretending  a  Power  to  take 
fucli  Obiigation,  loi>\n\\\s  extor Jive  colore  officii^  whei"e- 
as  they  have  no  fucii  Power,  and  fo  the  Obligation  void; 

Upon 
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Upon  this  the  Plaintiff  demurred,  and  VVijlon  argued 
for  the  Plaintiff,  That  the  Ordinaiy  '-  may  appoint  a 
Guardian  to  an  Infant  to  take  Care  of  his  Perfon  and 
Ef}at(»,  and  therefore  great  Rcafon  he  jliould  be  allowed 
to  take  Security  for  Performance  of  the  Truft,  both  to 
himfclf  who  hath  the  Car^  of  the  Infant,  and  to  his 
Comniiflaiy  who  is  Judge  of  his  Court;  and  cited 
Szvinlmrnc  \oii  106.  2  Rolle  20^.  And  this  is  not  like 
the  Cafe  of  the  Bifliop  of  ExcL-r  againft  Starr^  where 
the  Obligation  was  takc«  for  Caution  upon  Excommu- 
nication, for  that  concerns  the  King.  To  which  it  was 
anfwcrcd  by  LcuinZy  That  if  tlie- Ordinary  hath  Power 
to  appoint  a  Guardian  or  Curator  to  Infants  that  have 
only  I'.orfonal  Eflates,  yet  where  the  Infant  hath  Lands 
as  hcic,  he  hath  not  as  much  Power.  Swinb.  96,  97, 
98.  2flVr,  If  he  hath  Power  to  tal%^e  fuch  Obligations, 
yet  thoy  ought  to  be  taken  to  the  King,  Brad/ions  Cafe 
RclL  u  Rep.  as  the  Judges  do  iYi  the  King's  Courts,  who 
take  all  Recognizances  to  the  King,  sdly^  If  the  Bifhop 
may  take  Obligations  they  ought  to  be  to  him  only,  not 
to  his  Commiflary,  f->r  if  he  fhould  furvive  and  after- 
wards die,  the  Obligation  will  go  to  his  Executors. 
Ht2k^  As  to  pcrfonal  Eftate,  the  Ordinary  may  appoint 
Curators,  but  cannot  as  to  Lands,  here  are  both:  And 
if  the  Ordinary  may  take  an  Obligation  to  himfelf,  it 
docs  not  follow  he  may  take  it  to  him  and  his  Com- 
miftary;  and  he  fecmcd  of  Opinion  the  Obligation  was 
not  good.  Sed  adjouniatur^  and  fo  hung  till  Tr///.  2o» 
when  Hah  being  dead  it  was  moved  again,  and  the 
Court  inclined  that  the  Obligation  was  good. 
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Bifhop  takes 
an  Obligation 
of  a  Curator  or 
Guardian,  in 
the  Name  of 
himfelf  and  his 
Commiflfary. ' 


Welby  againft  Herbert, 


TH  E  Plaintiff  declared  upon  a  Prohibition  to  a 
Suit  in  t^e  Spiritual  Court,  that  all  Cuftoms  are 
triable  at  Common  Law,  and  that  the  Defendant  fued 
him  in  the  Spiiitual  Court,  libelling,  That  all  Farmei-s 
of  fuch  a  Farm  have  ufed  to  find  Chokes  and  Ale  at  the 
Perambulation  of  the  Parifh,  to  the  Value  of  %s.  aut 
eo  circiter,  and  avers  there  is  no  fuch  Cuftom,  and  that 
he  fo  alledgcd  in  the  Spiritual  Court,  but  they  refufed 
the  Plea;  the  Defendant  pleaded  thM  there  is  fuch  a 
Cuftom,  upon  which  the  Plaintiff  demurred:  Et  fer 

Curiam, 


Cuftom  is  ne^ 
ver  triable  in 
the  Spiritual 
Court,    Cuf- 
tom that  all 
Farmers  of 
fuch  a  Farm 
ufe  to  find 
Cakes  and  Ale 
at  Pcrtmbula- 
tions. 

S.  C.  3  Keb. 
606, 609. 
Ante  loz,  |o3* 
Poft,  187. 
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Curianiy  Adjudged  a  Confultation  fliall  not  go  in  this 
*P»  164  Cafe,  for  the  Cuftom  in  Farmers  is  no  more  than  a  '^ 
Cuftom  for  Prefcription  in  Occupiers,  which  is  not  good  in  Matter^ 
FariAers  is  the  of  Charge  upon  the  Land,  6  Co.  Gatcwanf^CsLfc:  But 
6^.**  ^''*'''''  *s  ^^  ^^^  Objeftion  of  Incertainty  in  the  Libel,  in  faying 
»jo.  «04.         8^-   aut  eo  crrcitcry  that  is  not   material,  for  all  their 

Proceedings  are  all  fo« 


TtAVtrCeahfque 
ic<'  que  aliter 
K'il  alio  m§do  *oel 
<ti  ,2uUr  lieu 
I  flue  there- 
Ufwa  bad. 
S.  C.  3  Kcb. 
i554.  614. 
Vi.L-  ante  ix, 
142- 

3  I'c\ .  ao» 
440,  &<:• 


Ma/fers  againft  Wood. 

TRESPASS  for  Battery  and  falfe  Imprifonmdlt 
fuch  a  Day  and  Place.  The  Defendant  juflified 
at  another  Day  and  Place,  by  Virtue  of  a  Writ  and 
Warrant  from  the  Sheriff,  ahfque  hoc  that  he  is  guilty  aliter 
vel  alio  modoy  vtl  at  any  other  Place-  The  Plaintiff  re- 
plied that  he  is  guilty  aliter  alio  ^  mpdoy  and  at  another 
Place.  Whereupon  Iflue  was  joined,  and  Verdid  for 
the  Plaintiff:  But  for  the  Badnef^  and  Incertainty  of 
the  Iffue,  upon  Motion  in  Arreft,  Judgment  was  ftayed> 
and  a  Repleader  avv&ided. 


Addcrly  againft  Wife. 


AAion  laid  in 

Lr't/i::,  ami 

irTur  t\jHm  a 
Vfoftnt.u  in 

Oxier.  ,';rg, 
'  ric  I  :\  t  Lojidcn^ 
Vide  I   Mod. 

2  Mil :.  24. 

2  .]0.  K)l. 

Rnym.  39*^ 

3^,8. 

1  Danv.  455, 

456. 

6  Mtxl.  82. 

Ante  122. 


CO  V  E  N  a\  N  T,  and  declared,  That  the  Dcfen- 
_  dant  T hi  mas  M'ije  conveyed  to  him  the  Manor  of 
Stve/^h'-Hurton  in  Com.  Oxon.  and  covenanted  againft 
h i nilVl f,  14  l/Iia m  IVife  h is  Fat h er ,  Eldred  \\ is  M ot her, 
and  airdaiming  under  them,  and  fays,  before  the  De- 
fendant had  any  thing  in  the  1  and,  Wild  2lt\A  Darhy 
wore  fciied,  and  conveyed  the  fame  to  Gerard  Croker  in 
Fee,  who  conveyed  to  IVilliam  and  Eldred^  the  Father 
and  Mother  of  the  Defendant,  and  to  the  Heirs  of  the 
Mother;  and  that  by  their  Death  it  defccnded  to  Wtn. 
J^V/^,  ekicft  Brother  of  the  DeJendant;  and  that  be 
conveyed  to  Rowny  and  his  Heirs;  and  that  aftcnvaids 
IVdl.am  the  Brother  conveyed  to  the  Defendant  and  his 
Heirs,  and  fo  affigns  for  Breach,  That  the  Defendant 
when  he  conveyed  to  the  Plaintiff  had  no  Title.  The 
Defendant  confeffed  the  Seifin  of  Croker^  but  faycth. 
That  before  the  Feoffment  to  his  Father  and  Mother, 

Croker 
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Croker  infeofTed  Crook  and  Bramfjlon^  and  after  entered 
upon  them,  and  infeoflfod  his  Father  and  Mother,  and 
that  Crook  and  Bramfjlon  entered  upon  *  them,  and 
were  feifed  de  friJlinoJiatUy  that  his  Father  died  and  his 
Motherfuivivtd,  entered  and  diffcifled  Crook^nd  Bramp^ 

Jfofty  and  died  feifed  within  five  Years  after,  and  the 
Tenements  defcended  to  his  Brother  JVilliamy  and  he 

.  infeoffed  Rowny^  and  that  Cr^iok  and  Bramfjlon  entered 
and  infeoffed  the  Defendant  whereby  he  was  feifed,  and 
being  fo  feifed,  conveyed  to  the  Plaintiff,  frout,  &c* 
The  Plaintiff'  maintained  the  Seiiin  of  Croker^  and  fo 
made  Title  as  he  declared,  abfque  Ace,  That  Croker  en- 
feoffed Crook  and  Brampjlon^  and  fo  Iffue  joined  upon 
the  Feoffment.  And  this  Action  was  tried  in  London^ 
whereas  the  Aftion  was  local,  fuppofing  the  Convey- 
ance#o  the  Plaintiff  to  be  made  there.  And  after  Ver- 
&\A  this  was  moved  in  Arreft  of  Judgment  to  be  a  mif- 
trial,  for  a  Feoffment  in  Oxfordjhirey  of  Landj  there, 
is  local,  and  ought  to  be  tried  there.  But^rr  Vuughan 
Chief  J uftice  £^  CttrMin,  refolvcd  this  is  cured  by  the 
Statute  oi  Jeofathy  17  Car.  a.  by  the  exprefs  Words 
thereof,  being  tried  in  the  County  where  the  Aftion  is. 
brought,  &  vide  i  Saund.  Z46.  Trin,  zz  Car.  2.  JJ.  /?. 
Rot.  902.  inter  Croft  and  Boil  in  Cafe  for  Words  at 
London y  Juftification  at  Oxford^  Iflue  upon  the  Juftifi- 
cation,  and  tried  at  London^  where  the  A6lion  was 
brought,  and  adjudged  to  be  cured  by  this  A6t» 
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6  Mod.  %%, 

1  Mod.  37, 
i^. 

2  Mod.  24*' 

1  Lev.  207, 
208. 

2  Saund.  545f 
246. 

2  Jo.9«- 
I.Sid.  S26. 
I  Vcnc.  22» 
106. 

Raym.  392, 
398. 

Ante  121,  122* 
SKeb.  35Q. 


hull  againft  Palmer. 


J^SSU  MPSlTy  mA  declares  that  the  Defendant 
covenanted  with  him,  being  ExeciTtor  to  y.  S.  as 
Executor,  upon  whjch  Account  fo  much  was  due,  and 
he  promifed  to  pay  it.  Upon  Non  AJfumfJit  the  Plain- 
tiff was  nonfuit,  and  the  Q^eftion  was:  If  he  fhould 
pay  Cofts  ?  IVylde  held  he  fhould  pay  Coffs,  becaufe  he 
does  not  fne  as  Executor,  nor  produce  the  Will,  but 
founds  the  Aflion  upon  an  Account  with  himfelf. 
Rainsford  Chief  Juftice,  Twyfden  and  Jones  Juftices 
contra:  for  the  Aflion  is  in  the  Right  of  his  Executor- 
fhip,  and  the  Money  recovered  will  be  the  Affets;  and 
they  gave  Judgment  accordingly. 

Cofly 


Executor  upon 
Account  with 
himfelf  non- 
fuit, ihall  not 
pay  Cods. 
S.  C  2  To.  47- 
3  Kcb.  '626. 
643.      ^ 
Ante  101. 
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*  (hpley  againft  Dorkmincque. 


Statute  of  Li- 
mitations is  no 
Plea  to  Debt 
by  Aflignee  of 
Commiflfi  oners 
of  Hankrupt. 
riaintiffdif- 
continues  after 
Argument. 
f .  C.  3  Keb. 
<'25.  645. 
<^  3  Lev. 
Vide  port,  209. 


j^SSUMPSIT  SL% Affigncc of  the Comniiffioncrs of 
fiankrupts,  for  a  Debt  due  by  Contrad  to  the  Bank- 
rupt. The  Defendant  pleaded  Non  Ajfumpjit  infra  fix 
annosy  and  the  Plaintiflf  demurred.  And  IVeJion  argued. 
That  the  Statute  of  Limitations  extends  not  to  this 
dafe,  the  Debt  being  afligned  by  virtue  of  an  Act  of 
Parliament,  and  faid  it  was  fo  adjudged  in  16539  whcic- 
upon  a  Day  was  given  to  fhew  that  Record.  But  after 
for  a  Default  in  the  Declaration,  the  Plaintiff  h:i.d 
Leave  of  the  Court  to  difconcinue. 


Debt/«r  Obli- 
gation of  50/. 
and  tiie  Obli- 
Sition  was 
q  antfivigto 

S.  C.  «  Jo.  48. 
3  Keb.  (^44. 
Vide  a  Roil. 
Ahr.  246,  147. 
Moor  864. 
2  Bui  11.  241. 
1  Lutw.  422* 
Nelfon's 
XaxIw.  12S. 


Strange  againft  GreenhiL 

DEBT  and  counts  upon  an  Obligation  of  50/. 
The  Defendant  demands  Oyer  of  the  Obligation, 
which  was  Noverinty  to'c.  me  teneri  in  quanUginta  libris^ 
and  then  demui-s,  and  Judgment  was  given  for  the  De- 
fendant, for  this  Variance  and  Infenfibility  of  the  Word 
quantogifita. 


Term. 
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Term.  Sana.  Trin. 

ANNO 
28  Car.  II.  in  Banco  Regis. 


Attorney  General  againft  Matthews  in  Chancery. 

UP  O  N  a  Decree  made  by  the  Commiffioners  of  J?f^r*rc  n^^ 
Charitable  Ufcs,  being  brought  hither,  and  £x-  within  the 
ceptions  taken  thereunto,  the  Cafe  was:  Henry  Frier  ^^^^9^^^ 
feifed  in  Fee  7  Car.  i.  infcofFed  feveral  Perfons  in  Truft,  era^but  of  ^the 
and  by  his   Will  appointed    tbc*y   ftiould  pay  loc/.  ^^  King himfcli, 
Atwum  to  three  Pariihes  in  Loridon,/cilicct  J.-  B.  and  C.  "^ *^,®j^*^  *^^" 
for  tiie  Poor  of  thofe  Parillies  ;  and  likcwifc  appointed  mation  in  °^" 
fome  other  Charities  now  determined,  and  of  the  Re-  Chanceiyby 
fidue  he  declared  they  fhould  ftand  feifed  to  the  Ufe  of  *^*^  ^"S- 
the  Poor  in  generaUor  ever:  After  the  Death  of  Henry 
Frier y  Dr.  Fiicr  his  Son  and  Heir  whom  he  difinhcrited 
upon  fome   Difpleafiirc,  conteftcd  this  Settlement  and 
Will  in  the  Court  of  Wards,  8  Car.  1.  and  at  laft  the 
Matter  was  referred  to  the  King:  Who  by  the  Advice 
of  the  Archbifhop  of  Canterhwyy  and  the  Lord  Keeper 
Coventry  awarded,  That  the  Hundred  Pounds  fer  Annum 
fhould  be  diftributed  to  tlie  three  Pari  flies,  yr//.  20/.  to 
A.  and  40/.  apiece  to  B.  and-C.  and  that  8c/.  fer  Annum 
forever,  fhouUl  go    to   the  Rebuilding    and    Repair 
of  the   Church  of  St.   PnuVs  London:  The  Refidue  to 
Dr.  Frier  and  his  Heirs;  this  Award  was  confirmed  by 
feveral  Orders  in  the  Court  of  Wards,  but  no  formal 
Decree  was  made,  neither  there  nor  in  the  Court  of 
Chancery,  where  the  King  in   his  Award  ordered  it 
fhould   be  fettled  by  Decree  alfo.     And  the  Truftees 
were  to  convey  the  Lands  fubjeft  to  thefe  Ufes  to  Dr. 
Frier,  and  the  Land  *  having  ever  fince  been  enjoyed    *  P.  igg 
by  him,  and  the  TruA    performed,   accordingly  the 

Commiffion- 
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miffioners  of  Charitable  Ufosupon  complaint  to  them, 
made  a  Decree,  whereby  they  fettled  the  vbole  Eftate 
to  Charitable  Ufes,  without  regard  to  former  Proceed- 
ings, the  King's  Award,  or  the  former  Orders  of  the 
Court:  And  this  Decree  of  the  Commif&oners  was  nov 
quafh'd  by  the  Lord  Keeper  Finchy  becaufe  this  being  a 
general  Charity,  and  for  the  Poor  in  general,  thcf  Com- 
miffioners  have  nothing  to  do  with  it,  but  it  is  to  be  de- 
termined by  the  King  himfelf  in  this  Court,  upon  an 
Information  by  the  Attorney  General  in  behalf  of  the 
King,  which  accordingly  he  direftcd  to  be  brought. 
And  now  upon  the  Information  the  Lord  Keeper  faid. 
This  general  Charity  belongs  to  the  King  himfelf  to 
difpofe,  but  yet  to  the  Poor.  And  there^re  the  Dif- 
pofal  of  8c/.  -per  Annum  to  PauVsy  was  out  of  the  Tvuft, 
and  void;  and  the  Diftribution  to  the  three  Paiillies 
good,  and  to  be  confirmed.  But  as  to  the  poor  Kin- 
dred of  FritVy  who  prayed  to  be  confideicd,  no  Conli- 
<Ieration  he  faid  could  be  had  of  them,  for  the  Difpd- 
fition  muft  be  fuch  as  may  endure  forever,  and  they 
cannot  live  poor  for  ever.  But  before  he  would  difpofe 
of  the  Refidue,  he  faid  he  would  acquaint  the  King 
with  tlie  Cafe,  and  the  Value  of  the  Eftate,  which  ap- 
peared to  be  400/.  -per  Annum  at  leaft,  to  have  his  Di- 
rcdiions  how  the  Difpolition  of  this  general  Charity 
fliould  be,  and  that  to  be  confirmed  by  the  Decree  of 
this  Court.  And  aFici  wards  the  King  directed  it  fliould 
go  to  the  Maintenance  of  the  Mathematical  Scholars  in 
ChriJVs  Hofpitaly  whom  the  King  had  lately  appointed, 
to  be  brought  up  there  in  order  to  be  inftrufted  in  the 
Art  o^  Navigation ;  which,  ui  audii-i^  was  accordingly 
coulirmed  by  the  Decree  of  this  Court.  Levinz  for  the 
Defendant- 
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What   Words 
in  A£ks  of 
Parliament 
extend  to 
make  a  For- 
feiture of 
Eftates-Tail. 
S.  CU  2  Jo.  57- 
a  Mod.  130. 
Poll.  181. 
Vide  I  Vent. 
^99^ 


Browne  againft  Wayte. 

EJECTMENT  upon  a  Lcafe  of  the  Manor  of  Z)a-' 
ventry,  upon  the  Demife  of  yohn  Dan\;ersy  Son 
and  Heir  of  Sir  John  Danvers :  And  upon  Non  Culp,  a 
Special  Verdi6t,  wherein  the  Cafe  was:  Sir  John  Dan- 
vers upon  a  Settlen^ent  made  before  the  25th  of  April 
1646,  was  feifcd  in  X^il  the  Remainder  to  his  right 
Heirs.  He  after  the  Year  1646,  levied  a  Fine  to  the 
fame  Ufcs  without  Altei*ation,  except  only  a  Power  to 

.  make 
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make  Lcafcs  to  vaifc  Money  for  Payment  of  Debts  and  i  Saik.  269. 
Portions  ;  ancj  5  ^pril  1 655  died  ;  and  being  one  of  thofe  ^  Hawk,  P.  O 
Pevfonsj  who  gave  Judgment  of  Death  againil  King  ^' 
Charles  I.  By  the  general  A61  of  Paidon  12  Car.  ^.  it 
is  provided.  That  nothing  in  this  A^Jhall  extend  to  dif- 
charge  the  Lands y  Goods  or  Chattels  of  6ir  John  Danvers, 
and  others  therein  named  from  being  forfeit.  And  after 
by  another  Aft  of  the  fame  Parliament  it  is  enabled. 
That  all  the  Manors^  Mejfuages,  Lands,  Tenements^  Pol" 
feffions  and  Reverfionsy  Remaindersy  Rights,  Interrfts, 
Hereditaments y  LeafeSy  Chattels  real,  and  other  things  of 
what  Nature  foevery  that  Sir  yohn  Danversy  or  any  other 
to  his  Ufe,  or  in  Truft  for  him,  had  25  March  1646, 
or  at  any  Time  after,  fhall  be  forfeited  to  the  I^ng. 
"Whereupon  two  Points  were  ftarted.  Firfly  Whether 
by  this  latter  Statute  this  Eftate-tail  was  forfeited  to  the 
King?  AgainA  wliich  it  w^as  argued,  that  Eftatcs-tail 
were  never  forfeitable  for  Treafon  before  26  H.  8.  c  ^  ^^^^SS^ 
13.  and  not  then  neither  by  the  general  W'ords  of  Landsy 
Tenetnents  and  Hereditaments}  but  by  the  particular 
Words  oi  any  EJlate  of  Inheritance  whatfoeyevy  which 
included  Tail-Eftates.  But  this  Statute  extends  to  Cafes 
of  Attainder  only,  and  therefore  will  not  reach  this 
Cafe:  for  Sjr  yohn  was  never  attainted;  which  fliews 
alfo  that  the  Parliament  intended  not  to  be  fo  fevere  in 
tlie  Cafe  of  Sir  John  DanverSy  as  it  had  been  againft 
other  Perfons  guilty  of  the  fame  Crime,  whom  the 
Parliament  attainted,  though  dead*  And  that  Lands  . 
intailed  were  never  forfeited  by  Afts  of  Parliament, 
which  give  the  Forfeiture  of  Lands,  Tenements  and 
Ilcreditanicnts  by  general  Words,  *  were  cited  Statute  *  P.  I'yo 
25  E.  3.  de  TreafoHy  which  declares  all  Lands  and  Te- 
nements to  be  forfeited  to  the  King  by  Treafon;  27  E. 
3.  5.,  makes  all  Lands  forfeited  for  drawing  Men  to' 
Foreign  Pleas  ;  15  '?•  2-  5.  makes  all  Lands  and  Tene- 
ments forfeit  for  bringing  into  this  Realm  Excommuni- 
cations from /?o/»^;  13  R.  2.  for  accepting  Benefices 
out  of  the  Realm  ;  amd  the  Statute  of  Pramunire  makes 
a  Forfeiture  of  all  Lands,  Tenements  a*nd  Heredita- 
ments ;  and  yet  none  of  thefc  extend  to  Lands  intailed, 
Co.  Litt.  r;p.  r  i  Co.  63.  h.  Trudgeons  Cafe,  £sf  Co.  Litt. 
393.  b.  Intailed  Lands  were  never  forfeited  by  any 
Thing  till  Statute  26  H.  8.  in  Cafes  of  Attainder  of 
Treafon,  and  that  not  by  the  general  Words  a// Z^Wi, 
Teirmcnls  and  Hereditament^^  but  thefc  there  following, 

or 
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feitable  by 
Vrtafon. 


OT  any  EJlate  whatfoever.  2d.  Point,  Whetlier  by  the 
Fine  levied  after  the  Treafon  committed  (though  it  be 
to  the  old  Ufes  in  Tail)  and  the  Seilin  in  Fee  which  he 
gained  at  the  Inilant  of  levying  the  Fine,  this  Forfei- 
ture fhall  take\PIace  as  a  Charge  upon  the  Land  pre- 
cedent to  the  new  Intail  ?  Againft  which  it  was  argued 
Inftantaneous  for  the  Plaintiff,  That  this  inftantaneous  Seifin  was  not 
^tawrhl^^^'  fcrf'^i^^We  nor  chargeable :  For  it  is  revera^  no  more 
than  a  fi6litiou3  Seifin,  not  regarded  in  Law,  Co.  JLitf. 
31.  A  Wife  is  not  cudowaLle  theivof,  1  do.  6 15- 
Tenant  in  Special  Tail  took  a  fccond  Wife,  and  made 
a  Feoffment,  flie  is  not  endowable.  But  for  the  De- 
fendant it  was  argued.  That  an  Eliaio-tail  is  here  for- 
feited by  the  Words  of  the  Statute,  aUItiterefsy  which 
arc  as  comprehenfive,  as  any  EJiaU  whatfoever^  in  Stat. 
16  H.  8.  And  the  Intent  of  the  Parliament  could  not 
be  other  than  to  give  Eflates-tail  as  forfeited,  that  the 
Penahy  might  be  anfwerable  to  the  Crime  of  the  Kiny^s 
Murder.  And  in  Stat.  12  Car.  2.  where  fome  of  the 
Regicides  are  attainted,  the  fame  Words  of  Forfeiture, 
as  here,  aieufed;  and  all  the  Difference  intended  by 
them  was  only  to  fpare  Corruption  of  Blood  in  the  one 
Cafe,  and  not  in  the  other;  but  to  make  both  liable  as 
to  t!ie  fame  Forfeitures  :  And  it  may  be  for  any  Thing 
appears  to  the  contrary.  Sir  John  Danvers  had  no  Lands 
but  what  were  entailed  ;  and  ^len  there  is  no  Penalty  at 
all  upon  him,  neither  by  Corruption  of  Blood  or  For- 
feiture of  Eftate.  To  this  Opinion  fome  of  the  Judges 
feemed  inclinable.  But  as  to  the  other  Point  they  held. 
That  the  Forfeiture  could  not  attach  upon  the  inftan- 
taneous Seifin  gained  by  the  Fine.  Et  adjournatur.  And 
*  afterwards  in  Michaehnas  Teim,  the  judgment  of  the 
Court  wasdelivered  by  i?flfwj/or<i  Chief  J  uftice,  That  the 
Plaintiff  ought  to  be  barred  upon  the  firft  Point.  Upon 
which  Judgment  a  Writ  of  Error  w^as  *  afterwards 
brought  in  1690,  in  the  Exchequer  Chamber,  and  tlie 
Judgment  affirmed  :  And  afterwards  1691,  Error  there- 
upon wa^  brought  in  the  Houfe-  of  Lords,  and  there 
a^ain  affirmed  by  a  Majority  of  two  or  three  Voices. 
Lev'tH'^  for  the  Plaintiff,  and  Sir  Jvhn  Kin%  for  the  De- 
fc«idant  in  the  firrt  Argument  in  Banco  Regis. 

Notfi,  This   Judgment  was  afterwards  r    /K.  £sf  Af. 
irmcd  in  Parliament 'bv  one  Voic 
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Attorney  General  againft  Sir  Edward  Fartnert,  in 
the  Exchequer  Chamber. 

INFORMATION  by  ^if^/^  Bill,  for  Lands  derelia  King  granted 
upon  the  Sea-coaft,  wherein  the  Cafe  as  drawn  by  fn^^^U^a^ndJ 
Confent  of  the  Parties  was:  King  ^ames  I.  granted  to  centigue adjnced 
7.  S.  certain  particular   Marjh  Lands  bordering  upon  which  hercaf- 
the  Sea.     ]^t  ex  uber tori  gratia  gvsintcdy  omne  foluniy  Jun-  xh^Jlhouldbe 
dumy  terranty  arcnanty  terram   martfcaf  contigue  adjacen    recovered  frooi 
pramiffiSy  qua  modo  inundat*  vel  aqua  maris  cooferta  ex-  the  Sea :  Nun 
ijlunty  ^  qua  ad  aiiqiiod  temfus  imfojlerum  recuferatforent  ^fj^'JandT vah- 
per  reli6iionem  maris y  vel  aliter  alio  quocunque  modo,  Non  rem,  quantita- 
ohjlante  nontnominando  valorem^  quantitaiemjive  qualitatem.  tem,Ji%e  quali- 
After  this  100  Acres  became  derelifl  by  the  Sea  adjoin-  dtrelia^aftcr 
ing  to  the  Marfhes  before  particularly  granted,  and  ihaii  not  pafs. 
whether  it  belonged  to  the  King  or  the  Patentee  ?  was  Raym.  Z41. 
the  Q^eftion.     It  was  argued  that  the  King  fhould  have  I'^^q^,  1^4, 
it.     Firjly  Becaufe  the  King  had  not  thefe  roo  Acres 
fince  become  derelifl,  and*  could  not  grant  that  which 
was  not  in  him  to  grant.     Secondlyy  This  is  to   pafs  a 
parcel  of  Lands  which  the  King  has  by  his  Prerogative, 
which  cannot  pafs  by  general  Words.     Thirdly^  If  any 
Thing  fhall  pafs  it  mufl  be  only  fo  much  as  a  Line  bor- 
ders upon  the  Parcels  before  granted ;  otherwife  fhould 
the  Sea  by  Receffion  leave  ten  or  twenty  Miles  of  Sand, 
what  muft  be  the  Boundary  ?  Surely  the  Patentee  is  not 
to  have  all  this  extrnt  of  Soil'.    To  this  it  was  anfwered. 
That  the  King  may  grant  that  which  is  not  aflually  in 
him  at  the  Time  of  the  Grant,  as  it  is  in  Dyer  108.  *    *  P.  1 7^ 
a,  25Z.  b,  the  Mamage  of  a  Ward  quando  acciderity  and 
yet  the  King  too  hath  the  Ward  in  Right  of  Preroga- 
tive.    2.  Here  is  as  much   Certainty  as  the  Fail  was 
capable  of;  no  Niimbec  of  Acres  or  Defcription  of  the 
Soil,  quia  non  coir/fat  what  it  would  be,  and  to  fay  tjiat 
in  that  rcfpe6l  tlie  Grant  is  not  good,  is  to  argue  againft 
the  Prerogative,  and  to  make  the  King  in  a  worfc  Con- 
Jition  than  the  Subjcft,  fciL  That  he  hath  Lands,  but 
cannot  grant  or  difpofe  of  them.     3^/y,  The  non  ohJlanU 
will  make  it  good,  if  not  good  without  it ;  tor  it  is  ISFon 
ohjlante  non  nominando  valorem y  quulitatemjive  quantitatemy 
which  implies  all  the  Objcftions  which  are  or  can  bc 
againft  the  Grant,  4  Co.  4.  b.  particular  non  ohjlante  in 
Letters  Patents,  cure  all  Defajjlts  for  want  of  Infor- 
mation 
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mationinthc  King;  and  here  is  a  Parte ular  of  all 
Things  whereof  the  King  ought  to  be  informed^  but 
cannot  by  Reafon  of  the  Nature  of  the  Thing-  ^thly^ 
The  Words  coniiguc  adjacerC  include  all  which  in  any 
Part  adjoins,  if  not  unknown;  as  one  Clofe  is  faid 
continue  adjacens  to  another,  and  yet  in  Fa6t  it  is  not  the 
whole  Clofe,  but  the  Skirts  of  it  that  b  continue  adjacens 
in  a  Line.  Sed  fojiea^  Montague  Chief  Baron  ^  Curia, 
with  the  Advice  of  the  Chief  Juftices  Rainsford  and 
Norths  held.  That  nothing  paffed  by  thefe  general 
Words;  but  the  Patent  as  to  the  100  Acres  which  be- 
came derelict  after  the  Patent,  was  void.  Sawyer  pro 
Regty  Uvinz  for  the  Patentee. 


Cafe  again  ft 
the  Matter 
and  Servant* 
for  that  the 
Servant 
Vrought  a 
Coach  into 
Lincoln  s-Iimm 
Fields,  with 
two  ungovern- 
able  Horfes, 
to  train  them, 
which  run 
over  the 
PlaintifT,   &c, 
S.  C.  1  Vent, 
a  95. 

4  Keb.  650. 
Vide  1  Salk. 
440,  441,  442« 
Bull.  N.  P.  25. 


Michael  againft  Akjirety  &c, 

CASE,  for  that  the  Defendants  in  Lincoln  s-IhH' 
Fields^  a  Place  where  People  are  always  going  to 
and  fro  about  their  Bufinefs,  brought  a  Coach  with 
two  ungovernable  Horfes,  £sf  eux  improvtde  incaute  & 
ahfque  dcbita  conjideratione  ineptitudinis  loci  there  drove 
them  to  make  them  trafiablc  and  fit  them  for  a  Coach; 
and  the  Horfes  becaufe  of  their  Fetocity,  being  not  to 
be  managed,  ran  upon,  the  Plaintiff,  and  hurt  and  grlev- 
oufly  wounded  him:  The  Maftcr  was  abfent,  yet  the 
A^ion  was  brought  againft  him  as  well  as  his  Servant, 
and  both  found  guilty.  And  now  it  was  moved  in  Ar- 
reft  of  Judgment,  That  no  Sciens  is  here  laid  of  the 
Horfes  being  unruly,  nor  any  Negligence  alledged,  but 
e  contra^  That  the  Horfes  were  ungovernable:  Yet 
Ju(igtnent  was  given  foi  the  Plaintiff,  for  it  is  alledged 
that  it  was  im provide  &  ahfque  dehta  *  Conjideratione 
ineptitudinis  loci ;  and  it  fliall  be  intended  the  Mafter 
lent  the  Servant  to  train  the  Horfes  there. 


Diftribution 
equal  between 
the  Whole  and 
Half  Blood- 
S.C  I  Vent. 
307,  316.  323. 
a  To.  93. 

2  vent.  317. 

3  IjIeK  669, 


Tracy  againft  Smth. 

PROHIBITION.  One  died,  having  Brothers  A.  B. 
and  C.  of  the  whole  Blood,  and  i>.  it',  and  F.  of 
the  Half  Blood.  Adminiftration  was  committed  to  A. 
and  the  Ordinary  would  bind  him  to  dlAribute  equally 
between,  thofe  of  the  Whole,  and  thofe  of  the  Half 
Blood :  This  was  argued  at  Bar  feveral  T<nm^;  and  for 

the 
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the  prohibition  'twas  urged.  That  the  Judges  of  the 
Common  Law  arc  to  judge  of  Ads  of  Parliament,  and 
Half  Blood  i$  not  regarded  at  Common  Law  ;  the  one 
cannot  be  heir  to  the  other,  nor  can  the  Teftator  or 
Intcftate  be  prefumed  to  have  the  fame  atfeSion  for  the 
Half  Blood,  that  he  had  for  the  Whole;  and  therefore 
unreafonable  the  Ordinary  Ihould  give  them  equally  a 
like  Share  of  the  Eftate.     Farther,  the  Statute  is  lilent 
'   as  to  the  Point,  whether  Half  Blood   be  of  Kin;  it 
only  appoints  Divilion  (hall  be  made  between  the  Kin- 
dred of  equal  Degree  ;  and  therefore  the  Common  Law 
is  to  determine  who  is  of  Km,  and  what  are  the  equal 
degrees  of  Kindred ;  but  which  were  cited  Fitz.  Devife, 
9.  2  Roll.  303.    For  the  Confultation  'twas  argued,  that 
the  Statute  being  only  for  a  Diftribution  of  Things 
TeJlamenUiryy  it  muft  be  conftrued  according  to  their 
Law*     And  a  Brother  of  the  Half  Blood  is  a  Brother, 
as  well  as  a  Brother  of  the  whole  Blood;  and  our 
Law  takes  Notice  of  this,  and  therefore  allows  that  a 
Brother  of  the  Half  Blood  may  be  a  Guardian,   as 
Owen  &  3  Cro.  Swan  againft  Gateland.  And  this  Statute 
is.  That  they  ought  to  diftribute  according  to  the  Law 
in  Force,  and  our  Law  makes  no  mention  of  Diftribu- 
tion ;  therefore  the  Law  in  Force  muft  be  intended  the 
Canon  Law-     And  they  cited  alfo  2  RoU.  303.  and  Style 
74,  75.     And  Trin.  Term.  29  Car.  %.  'twas  faid  at  Bar, 
That  the  Spiritual   Court  gave  the  Half  Blood  half 
Shares,  which  Rainsfind  and   JVylde  held  reafonable, 
€sf  fojlea  Mich.  29*  a  Confultation  was  granted  :  S^are 
tamen  whether  generally  or  with  an  ita  guod  they  gave 
but  Half  Shares  to  the  Half  Blood.-  For  ever  fince 
their  conftant  Courfe  is  to  divide  equally  between  the 
Whole  and  the  Half  Blood;  and  that  has  been  ap- 
proved fincc  in  the  Courts  of  Wefiminfitr. 


Vol.  IL  M  Mayor 


Trin.  aS.  Car.  11.  iM  A  IL 


•  P.  174  *  Mayor,  6fc.  of  Lgndan,  againft  Gorry  • 


^  S  SUMP  SIT  for  Money  due.  by  Cuilom  for  8m« 
'  Yage :  Upon  Nan  Affumpjit  the  Jury  found  the  Doty 
to  be  due>  but  that  no  Promife  was  exprefsly  Biade : 
And  whether  Ajfumffix  lies  for  this  Money  thus  due  fay 
Cufiom,  without  exprefs  Promife?  was  the  queftion: 
Refolved  it  does,  and  Judgment  for  the  Plaintiff* 


Scava^e  Tyith 

Out  exnrcfs 

Promife. 

S.  C.  I  Vent. 

(98. 

i  Kcb.  4S0, 

491.    «77- 

Ante  14«-     «  Danv- 1^,  ^  I  Show.  J5« 


'^//r/2  againft  ^ejkous* 


dffumpft  to 
beat  one, 
naught. 
Vide  X  Cto.- 
113.  195.  245' 
246-    II  Co. 
53,  54-  a  Jo* 


JSSUMPSITy  in  Confideratlon  that  the  Flaiirtiff 
would  give  him  20^.  to  gire  the  Plaintiff  401.  if  he 
did  not  beat  J^  S.  out  of  fuch  a  Clofe ;  ancl  that  be 
gave  the  Defendant  the  aoi.  but  he  did  not  beat  y.  S* 
out  of  the  Clofe.  VerdiS  for  the  Plaintiff,  but  Judg- 
ment was  ftayed,  for  the  Coniideration  and  the  whole 
Contrad  is  illegal  and  void* 


GM  againft  Ctaier. 


Juftifirs  the 
Imprifonment 
/»r  hreve  re- 
turn   IS  Marti' 
*»  .*  Plaintiff 
replies,  and 
/hcTvi  a  r  rit 
rtturn    O'^n^is 
Af-irtim^  and 
fiaveHcj  15 

Vide  I  Lev. 

loz- 

1  Saand.  lo, 

-zz,  33. 


DEBT  upon  an  Obligation  to  the  SheriflF,  con- 
ditioned to  appear  O^iabis  Martini  ad  reffondcmi^ 
Gf<?.  Defendant  pleaded  the  Stat.  23  H>  (>•  and  that  he 
was  taken  and  imptifoned  virtutt  Brei/is  rttorn,  qi^ndttC 
Martiniy  and  that  the  Obligation  was  taken  for  Eafe 
and  Favour.  The  plaintiff  replied,  auter  hriefe  return. 
OSiahis  Martiniy  and  that  he  was  taken  and  imprifoned 
upon  that,fl/»/^i/tf  hoc  that  he  was  in  prifon  virtute  brexis 
reiurrC  quindcna  Martini.  The  defendant  demurred  ge- 
nerally. And  now  Saunders  argued  the  traverfc  was  ill 
and  immaterial ;  for  it  matters  not,  whether  any  Writ 
was  returnable  quindcna  Martini  t)Y  not :  But  he  fhould 

have 
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have  concluded  et  hoc  paralus  eft  veriftcare\  and  left  the 
Defendant  to  traverfe  the  Writ  returnable  O^aBis  Mar- 
tini', and  *  upon  this  Traverfe  no   goodf  Iffuc  can  be    ^  p 
taken,  for  it  is  not  material,  whether  anjr  Writ  wa^  re-     '    ^'  ^^5 
turnable  qulndena  Martini,  or  not ;  the   only  material 
Thing  to  maintain  the  Goodnefs  of  thef  Obligation  is 
this.  That  the*  Writ   was  returnable  Q^abis  Martini, 
Sed per  Curiam,  If  the  traverfe  be  immaterial,  the  de- 
fendant waiving  that,  fhould  have    traverfed  the  Writ 
being  returnabk  O^iahis  Martini.     But  they  held  the 
Traverfe  was  well  enough  in  this  Cafe,  it  being  taken 
to  be  the  moft  material  Thing  pleaded  in  Bar  to  avoid   i  Lev.  i^%. 
the  Obligation  ;  and  they  gave  Judgment  for  the  Plain-  J^*^^*  ^' 
tiff.     FideBenntt  and  Filktns  Cafe,  Mich.  i8  Cat,  %.  B.  %  KebL94,  it>|i 
R.  Sedintrat.  Trin.  i8.  Rot.  1172.  Ante-ir*, 
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iiiiiif^Mii^*.-      ■     ■•    ■ 


Dobfin  agaioft  JE^//. 

TROVER  for  Goods  fuppofed  by  the  Declara-  '^'^^",^*^'* 
tion  to  be  converted  20  jifril;  and  the  Declara ti-  of^^?c*rm, 
on  was  generally  de  Termino  Pafcka,  and  Eafter  Term  *nd  the  De- 
this  Year  began  20  Afrii     Whereupon  after  Verdift  o^^^faV^" 
fro  Sluer\  this  Matter  was  moved  in  Arreft  of  Judg-  term.*  *"* 
ment :  But  on  making  it  appear  that  the  Bill  was  filed,  S.  c  «  jo.  8;. 
and  the  Declaration  alfo  delivered,  both  after  the  20th  lir  d«:U?in. 
of  April,  the  Judgment  was  entered  for  the  Plaintiff,  oa»  in  trovtr* 
Ma  without 


vide  1  Danv. 

.%  6aund,  74, 

&c. 

1  Lev.  18. 

4  Lev.  376. 
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without  itiy  Amendment  ^  for  though  the  Declaratjoo 
being  general,  relates  to  the  firft  Day  of  the  Term,  yet 
the  Bill  being  filed  at  a  Day  after,  all  relates  to  the 
filing  of  the  Bill  by  the  Couvfc  of  the  Court ;  of  which 
Couife  if  Errov  be  brought,  the  Court  where  the  Error 
is  brought)  will  take  Notice,  as  the  CuAom  of  this 
Couit.  And  a  Precedent  was  produced,  where  it  was 
fo  done.  Fide  Trin,  27-  ante^  Hutchinfon  againil 
Thomas  ;  &  Trin.  23.  CafiU  vel  2'atlow  againfi  Batcman.  • 


Hicks  agaiuft  Pe/idaruis. 

I'rovcr  iU  '^p^  ROVER  infer  alia  de  amfullis  AngUce  Bottles, 
ompmllit,  but  A  Without  fhcwing  what  Number,  ^ de  quadam  far" 
fays  not  how  cella  lintea  :  After  Verdi6l  and  intire  Damages,  Judg- 
^^illa  iinttfl    ^^^^  was  ftayed  for  the  Incertainty. 

Vide  I  Sid.  9S,  1163.  3  Kcb.  «53.  5o7-  i  Vent.  106.  St>le  482, 445-  Ante  il.  i  Lev.  i8» 
301.   I  Cora.  Dig.    223.   5  Cora.   Dig.  32.  5Bac.   Abr.  374- 
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Sheriffs  bond 
to  appear  eo. 
mm  Majejlnte 
Sua  apudfVfft^ 
monajierium  \ 
and  to  anfcver 
a  bill  of  100/. 
not  i^aying 
whofe  bill. 
V  id.  poft.  180. 
Ante.  123. 
a  Show,  pi.  38. 


^   M^re  againft  Finch. 

DEBT  upon  Obligation,  conditioned  to  appear 
before  his  Majjfy  at  Wcftminftcr,  Wedntfday  next 
after  three  Weeks  of  Fafter,  to  avfzuer  Sarah  Ady  of  a  ^ 
Pfea  of  Trefpafs y  andal/oofa  Biil  to  be  exhihifed  again fi 
him  for  loc/.  The  Defendant  pleaded  the  Stnfute  of  H, 
6.  and  fhewed  that  the  Writ  was  to  appear  coram  Do- 
mino Rege  afud  Weftmonafterium  ad  refpondend*  Sarah 
A  fly  de  f  lad  to  Tranfgrefftonisy  ac  etiain  lillce  verfus  ipfum 
exhihend!  fro  centum  tihris*  The ,  Plaintiff  demurred, 
and  upon  Argument  the  Court  was  of  Opinion  aga;nft 
him  :  I.  For  that  the  Condition  of  the  Obligation  was 
to  appear  coram  Majeflate  fua  afud  Wefi monafteriumy 
M'^hereas  it  ought  to  be  coram  Domino  Rege.  2.  Becaufe 
it  is  not  expreifed  in  the  Condition  at  whofe  Billh^  is  to 
anfwer,  and  it  ought  to  be  a  Bill  ip/lus  Sar:^  cxhihend* ; 
as  it  is,  it  does  not  appear  to  whofc  Bill  of  loc/.  he  is 
to  anfwer* 


Dumvtll 
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'  Dunwelfmd  Wife  againft  Bullock. 

'TR  OF  E  ^  inter  alia  de  uno  ferramento^  An^icey  an    Trover  J/  F#r. 
Iron  Range.     Verdift  for  the  Plaintiff  and  latirc  ^'^'Jf'' ^"^^^^ 
Damages;  and  it  was  moved  in  Arrcil  of  Judgment,   nauehfi? 
that  Ferramentum  is  a  Word  too  general ;  for  it  iigniiies    i  Vent.  304 
any  Iron  l^ool  whaifoever.     Sty.   313,  327.     Tr(ywer  de  Vide  pag.  pw 
qu'dam  inJ}rumento Jerreo^  wcaV . a  Pair  of  Fetters^  or  a   ^    ^°^' 
Hot fe  lock ^  or  a  Brand-Irony  naught.     And  there  is  a 
proper  Term  in  Latin  for'a  Range ;  for  if  fo  be  he  means  ,    . 

t\\\tGratey  Gratis  \s  Latin  for  it;  if  the  Broach  or  Rock 
npon  which  the  Spit  turns,  Crateuta  or  Crateutarium  i^ 
Za//// for  it;  and  Judgment  was  ftaid^ 


♦  Hore  agaiaft  tbe  Earl  of  Dorfet. 
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DEBT  againft  him  as  Heir  to  his  Father  upon  an  iflUe  in  two 
Obligation.     He  pleaded  m«j  per  Dijcent  free ter  CounUet  tried 
the  Reveriion   of  certain  Lands  in   Herefordjhire  and    ^  ^^^ 
Worcejlerjhire^  expeft^nt  upon  the  Life  oi  A.  and  Judg- 
ment thereupon  againft  him  upon  his  Confeflion  of  Af- 
fets.     A*  died,  and  now  in  a  Scire  Facias  againft  him 
upon  this  Judgment,  he  pleaded,  that  B.  was  feifed  of 
thofe   L  ands,  until   C.  diffeifed  him  and  inf^offed  his 
Father,  who  dcmifed  to   A*  fop   Life;    After  whofe 
Death  JB.  entered  and  oufted  him  \  and  iifue  being  that    t 
jB.  did  not  enter y  it  was  tried  by  a  Jury  of  Herefordjhire ^ 
and  Verdift  for  the  Plaintiff.     Upon  which    it   was 
moved  in  arreft  of  Judgment  that  this  was  a  Mis-trial, 
for  it  Ihould  have  been  tried  by  both  Counties  by  fe- 
veral  Venire'^ ;  for  which  JudgmeDt  was  ftaid  at  Prc- 
fent. 

Note  r.  This  feems  <;ured  by  Stat,  ^ijac-  which  fays 
where  the  Venue  Is  of  one  Plae  where  it  ought  to  be  of  more; 
and  does  not  reftrain  it  to  one  County^  fo  that  it  may 
well  extend  whc^c  the  Places  are  in  feveral  Counties, 
j^ccording  to  the  ppinion  of  Hale  in  Jennings  and  Haw* 
i/wi'sCafe,  ante  26  SLi-j.Car.  2.  2.  This  is  in  Debt 
againft  the  Heir^  wherein  Damages^  which  arc  fevfral^     ^ 

ar<5 


arc  not  to  be  recovered,  but  the  debt  itfelf,  which  is 
iniire  ;3,nd  if  his  plea  be  faliifiej  in  any  part,  the  whole 
Debt  muft  be  recovered;  and  his  Plea  is  falfified  here 
by  a  Jury  of  Herefordftiirty  where  Pait  of  the  I  ands 
liie,  who  are  proper  Jurors  as  to  thatTait.     ^jmrtm 

Underwood  againft  Saunders. 


PrefcH  prion 
for  him  ^ 
quihufd'  mltit 
teneutibus  dt 
Maturic  Irt- 
lingboroufih. 
I.  Quibu(d' 
incertain. 
^lAt  Bon.  le 
manor. 


P.  X79 


CASE,  and  declares  that  he  was  fdified  of  fuch 
Lands^  and  that  be  and  all  ^hofe^whofe  l^Aate  he 
had,  Jimul  cum  qmhufdam  Ms  Uiufitibuf  tent'  per  Copiam 
Curia  de  Matter  to  in  Irilinghorough^  Tiaie  out  of  Mind, 
i^€.  have  hadyoAam  fafiuram  in  fuch  a  Clofe,  from  fuch 
a  Time  until  fuch  a  Time;  and  the  Defendant  dii^ufbed 
him.  The  Deferidaat  demurred  generally  upon  the 
Declaration,  and  took  thefe  Exceptions,  i.  That  cum 
quihufdam  aliis  tenentihus  is  uncertain,  both  as  to  what 
Kind,  and  what  Number  of  Tenants.  «•  De  Sifanerio 
in  *  IrtHn^horough  is  alfo  uncertain  what  Manor:  For 
fe vera]  Manors  may  be  in  one  Vill,  and  everv  Manor 
hath  a  particular  JName  :  For  which  Reafons  the  Court 
held  the  Declaration  ill,  and  gave  Judgment  for  the 
Defendant.     Levinz  Counfel  for  the  Defendant. 


The  King  againft  Moore. 


Information  in  JNFORMATION  for  that  the  Defendant  and  others, 

B.  Kupon  the        exiftentes  above  the  age  of  14  ceferunt^  one  A.  then  be- 

^^Mar^^oT'     ^"?  *  Virgin  unmarried,  poffcfTed  de  bonis  moviKkus^  and 

taking!  wo-     feifed  of  Lands  of  great  value,  out  of  the  Cuftody  of 

manouiofthc  her  Mother,  contra  formam  Statuti.    After  VcrdiS  for 

siSm  ^"    the  King  it  wa^  moved  in  Arreft  of  Judgment;   i.  That 

s.  c.  3  Keb.      it  is  faid  the  Defendants  were  above  the  Age  of  14.  at 

^08, 715.         •  the  Time  of  the  Caption;  for  exifiens  or  lein^  tefers  to 

the  Time  of  the  Information,  not  of  the  Caption^  as  in 

the  Cafes  of  rorcible  Entry ^  exijtens  liberum  tenemenfum 

refers  to  the  Time  of  the  Indiament,  not  to  the  Time 

of  the  Entry.     SeJ  non  Allocatur :  In  thefe  Cafes  the  ^r- 

^.      ijtenf 


Mick.  tA  Car.  II.  in  B.  fit 

ijlent'  follows  the  Verb  iffum  dijfferJivU  of  fuch  nod  fuclj 
Land  exifienf-  Uherum  tenementum  ;  and  fo  may  be  his 
freehold  after  theDiffeifia:  But  here  c he ^jri/?/ffj  precedes 
the  Verb  r^ruii<5  and  fo  it  is  tied  up,  and  mufl  relate  to 
the  cime  of  the  caption,  z.  The  Information  is  pofiteflTedi 
de  rebus  movillhis,  and  it  ought  to  be  molilibus^  for  there 
is  no  fuch  Word  as  movilibus  :  Sgd  non  allocatur  :  The 
Seilin  of  the  Lands  is  fufficient  without  the  Goodat 
3.  This  Information  lies  not  in  this  Court ;  for  the  Sta* 
tute  of  PhiUf>  and  Mary  directs  the  Punilhment  to  bo 
in  ^he  Skur^Ghamber^  or  before  ^u/i ices  of  Affize  by  Fin^ 
and  Iroprifonment ;  therefore  it  lies  not  in  this  Court 
upon  the  Statute;  and  it  cannot  bo  msiintained  as  au 
O^ence  it  Common  Law,  becaufe  of  the  ConcIu(ioii 
contra  farmam  Statuti :  Sed  non  aUocaiur ;  For  though 
the  Statute  appoints  the  Examination  in  the  Star-Chamr 
ber^  £^f.  yet  there  are  no  Negative  Words^  and  theretorQ 
this  Court  is  not  excluded.  Hereupop  they  gave  Judg* 
meat  for  the  King,  and  lined  the  Defiendaiit  Spc/.  a^d 
committed  him  till  he  paid  it :  And  thus  the  |)oubt  ip 
Mary  SmUk*9  Cafe  1  Qfo.  refoWed. 

*    •     "  J. 

^  Kirbride  againfl  I^hi.  ♦?.  180 

DEBT  upon  an  Obligation  of  2000/.  to  the  Sheriff  writ  is  to  ap- 
of  Cumberland^  conditioned  to  appear  before  his  pearf»r*w 
Majefty's  Juftices  of  the  King's  Bench  at  JVeJiminJIer  ^^^J?'/' 
die  Mcrcurii  fojl  tfes  Sepimanas  Sanfii  MichaeV  ad  ref-  Condition  of 
fondend^  Annae  Curwen  vidua  in  flacito  tranfgrejjionisy  ac  the  ShcrifTi 
etiam  Ullce  i^tii  Annae  a gainft  the  Defendant  fro  mille  ^^i^rMore" 
Ubris.    The  Defendant  pleaded  the  Statute  of  H.  6.  {(is  M^d^t^ 
and  fhcwcd  tht  Writ  was  to  appear  Domino  Rege  afud  ^^S^^^ 
Wejimonajtmrimny  (fc.  and  that  the  obligation  was  given  at'^^^/fi^^, 
for  Eafc  an(i  tavour.     The  plaintitf  demurred,  and  good. 
now  it  was  argu«d  for  the  Peleodant,  that  the  Obli-  ]'^^^^I!y* 
gationwaa  Toid;  not  being  made  according  to  the  M^rit,  ^  Ihow.'ph 
which  is  to  appear  coram  Dmttimo  SegCy  whereas  the  s3* 
Obligation  is  to  appear  cdtam  Jujlicfariis  Domini  Regis 
d€  Banco  Regis,    To  which  it  was  anfwered,  that  the 
Statute  was  mudt  only  to  prevent  extortkm  and  Op^ 
pvcffioTx  by  the  SJienifii  a»d  Aot  to  tic  the  Sheriff  up  to 
^  ^trianeft 
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StTiflnefs  of  Forms,  fo  long  as  the  Thing  be  fatisiied 
in  Subftance;  and  that  Vioidsm  Deeds  ov  Obiigatioms 
arc  to  be  taken  according  to  common  Parlance,  as  in 
Cro.  a  Submiffion  to  an  Award,  fo  that  it  be  made  be- 
fore the  firft  Day  of  the  1  ei*m,  and  the  Award   was 
made  after  the  hjfoiny  but  before  the  quarto  die  foft^  and 
[ood  ;'  for  in  vulgar  Acceptance  xh^ quarto  die  fojt  is  the 
frft  Day  of  the  Term  :  So  here,  coram  DoaC  Heg  apui 
WefimorC  is  in   common  Parlance  before  feV  Mmjejlys 
Jujiices  of  the  King's  bench  d/ Weftminfter;  and  all  one. 
And  if  the  Party  had  pleaded  comparvit  ad  diem  coram 
Domino  Re^e  afud  TVeftmort  fecuwT  exigen  hre^isy  it  had 
been   fuffic^ient.     And  2  Cro.  286.  P'illiers    Sheriff  of 
Leicefier  againft  HaJlingSy  Niceties  are  not  to  be  favoared 
in  Shcrifls  Bonds  fo  long  as  they  contain  fuch  Certain- 
ty that  the  Defendant  may  know  where  to  appear: 
Upon  the  View  of  which  Cafe  of  Cro.  the  Coart  was 
of  opinion  and  gave  Judgment  for  the   Plaintiff:     But 
the  Matter  being  formerly  moved  in  Hale's  Time,  and 
he  then  doubting,  the   Defendant  brouglft  a  Writ  of 
Error  in  the  Exchequer-Chamber y  where  WiL  28  and  29 
*  P.  181     ^^  '^^^  argued   again,  *  and  moft  part  of  the  Judges 
,    were   for   affirnriing  the  Judgment.     But  North  Chief 
Juftice  de  Com.  Banc^  being  ftrongly  againft  it,  the  Cafe 
was  thereupon  adjourned  till  Pafch,  frox\     Lruinz  for 
the  Plaintiff  in  the  A<9ion. 


Bull  againd:  Knight. 


Smith's  Forg© 
0  pay  Chim- 


TRESPASS  for  taking  his  Goods,  and  upon 
NoK  Culf,  the  Jury  found  a  fpecial  VerdiA,  and 
Jora^BSg-  ^^^^^'^^  ^^«  Statute  of  Chimney-Moneys  which  does 
loufp.  ena6l.  That  for  every  JiV^-Atvir/A  fliall  be  paid   2j,  fer 

Jftnum^  Provifoy  That  the  A(3  ftiall  not  extend  to  any 
Blorving'houfey  Stamp  or  Kiln.  And  that  the  Plaintiff 
had  a  Smith's  Forney  which  cannot  be  ufed  without  Bel- 
lows to  blow  the  Fire  ;  and  becaufe  the  Plaintiff  would 
not  pay  zs.  for  it,  the  Defendant  CoUedor  of  the 
Chimney-money^  took  the  Goods  as  a  Diftrefs  for  the  2j. 
^  jiy  ^c.    Apd  upon  Argument  by  the  Kio£*s  Coun- 

Icl 
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fcl  for  the  Defendant*  no  one  appearing  for  the  Plain* 
tirt,  judgment  was  given  tor  the  Uefendant,  for  a  tlow^ 
ing'houje  is  a  Houie  where  Iron,  Lead,  or  Tin  is  caft 
or  melted,  to  which  the  i^rovijo  ejitcndsj  but  not  to  a 
Smith'9  Foige. 


*  Term.  Sand.  Hill 
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ANNO 


28  be  'ug  Car.  II.  in  Banco  Regis. 


Abram  agaiuft  Cunningham 

EJECTMENT ;  wherein  upon  Kon  Gulp,  and  a 
fpecial  Verdict,  the  Cafe  was  :  David  Cunninfr- 
ham  being  pofletfed  of  an  Inter ejfe  Termini  for  ^o  Years 
to  commence  in  167  i>  madt*  his  Will;  and  made  ano- 
ther David  Curtninf^^ham  his  Executor,  and  died  in  1659. 
JDtfvW  the  Executor,  8  O^oker,  ic6i,  made  his  Will, 
and  NinianCunningham^iTid  Andrew  Hays  his  Executors, 
and  15  SrptcmheTy  1665,  died,  having  proved  the  Will 
of  the  firft  David.  The  Ordinaty  not  having  notice  of 
the  /fl^  Will  14  Feb,  1665,  granted  Adryiniftration  </^ 
lonis  nnn  of  the  firft  Davidy  non  adminijiratis  \y  ihc  f^*- 
cond  David  to  Bradhorne  a  Creditor  of  the  fiill  David y 
no  Probat  being  made  of  the  Will  of  the  focond  David. 
21  O^ob.  1671.  /^^tf^i  the  furvividg  Executor  renounced 
the  Will  of  the  fecond  David  before  the  Ordinary, 
whereby  the  fiift  David  died  intcftate*     i  Marchy  167  z. 

Bradborne 


Ordinary 
grants  /idmi- 
nilbation 
where  there  it 
a  Will  and 
Executors,  bat 
concealed,  his 
void,  and  not 
made  (ood  by 
the  Sxecutoi^ft 
Renunciation 
afterw»rdi. 
S.  C.  1  Vent- 
303. 

Vide  iSalk. 
4i»  3«5i. 

1  Mod.  214. 

2  Jon.  7a. 

2  Mod.  146, 
147. 

3  Keb.  745- 
Ante.  55,  9o- 
I  H.  6.  i^ 
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Brgihorne  (or  1000/.  affigned  the  Term  to  Lovelace*  ii 
A^.  1673.    BradbarnB  uas  fued  bv  Citation  to  repeal 
the  Adminiftration  committed  to  him,  and  the  13th  of 
February^  ^673,  the  Adminiftration  was  repealed  and 
committed  to  Cunningham  the  Defendant,  wh.o.cniered; 
upon  whom  Lovelace  re-entered,  and  made  the  Leafe  to 
the  Plaintiff,  whereupon  the  Aflion  is  brought-     And 
whether  the  Plaintiff   or  Defendant  hath   the   better 
Title?  was  the  G^ueftion,  which  was  argued  by  Saunders 
for  the  Plaintiff;  and   two  things  were  admitted  by 
him ;  i.  That  where  an  Executor  is  in  *  Ejfi,  who  after 
*  P«  183    proves  the  Will,  Adminiftration  granted   in  tht  mean 
time,  without  Notice  of  the  Will,  knd  all  mean  Ads 
done  by  fuch  an  Adminiftrator  are  yoid,  according  to 
Greysbrook  and  Fox'%  Cafe,  flowd.  Com.     2.  Where  Ad- 
miniftration is  gi  anted  to  one  who  difpofes  of  Goods, 
and  his  Adminiftration  is  repealed  afterwards  by  Cita- 
tion, as  here  ;  all  mean  A6Vs  done  by  him  are  good,  as 
Packman  s  Cafe,  6  Co.     But  thirdly,  he  faid   this   is  a 
middle  Cafe,  for  here  is  an  Executor  in  Ejffe  and  a  Will 
at  the  time  of  Adminiftration  granted.     But  the  Ex- 
ecutor renouncing  afterwards,  efpecially   before  the 
giant  to  Lovelace y  hath   made  that  good  ab  initio y  and 
confequcntly  the  Sale  of  the  Term  alfo;  although  the 
Adminiftration  be  afterwards  repealed  upon  the  Cita- 
tion.    Levinz  anfwered,  that  the  Grant  of  Adminiftra- 
tion, there  being  an  Executor  in  E(fe^  was  utterly  void, 
and  not  voidable,  and  fo  could  not  be  made  good  by 
the  Renunciation,  and  this  for  two  Caufes  :   i.   Where 
there  is  a  Will  and  Executor,  in  Effr^  the   Ordinal^ 
hath  no  Power  to  commit  Adminiftration,  but  as  he  is 
enabled  by  the  Statutes  of  the  Realm,  9  Co.  Henfioe'j 
'Cafe.     Now  the  Statute  of  the  31  Ed:  ^.  11.  is,  that 
where  a  man  dies  inteftate,  the  Ordinary  (hall  commit 
0^.44-  Adminiftration  to  his  next  Friends.     The   Ordinary 

Cro.El.  9^,  ^i^^j^  jjj^jj^  j^Q  Power  by  this  Statute  till  the  Party  dies 
Mo.  ^72,  37S.  inteftat?;  which  was  not  in  this  Cafe  till  the  Executor 
iLcon,  i35>  had  refufcd-  And  the  Statute  of  21  //•  8.  5.  is  more 
5^Co.  28.  plain  ;  for  that  is  in  cafe  any  Per/on  die  intejlaie^  or  th$ 

1  Sal.  3  I  Bl.  Ejcecutcrs  refuje^  then  the  Ordinary Jhail  commit  Adminif" 
Kcp.  456.  iration.  WJien  then  fhall  he  commit?  When  the  Ex- 
t  veni.  m»  ^^"^^^  refufes.  Ly  the  death  of  the  Teftator  the  Exe- 
W-      '  •  cutor 
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cutor  hath  immediatdy  the  property  of  the  Gbod$  in 
him,  and  may  either  grant  or  rcleafc  before  Probate^ 
though  he  cannot  maintain  an  A6lion)  5  Co»  Middlet€m*% 
Cafe-  How  then  can  the  Ordinary  Tcft  the  Property 
in  another  by  granting  him  AdminiAration  ?  For  there, 
cannot  be  two  fevcral  Properties  in  fcveral  Perfons  in 
the  fame  Thinp.  Suppofe  the  Executor  fell  to  o»e, 
and  the  Aciminiftiator  to  another,  and  afterwards  the 
Executor  lefufc,  which  ^f  the  two  Vendees  fliowld 
have  the  Goods  fold  ?  Doubtlefs  the  Vendee  ot  the 
Executor.  3dly,  if  the  Adminiftration  was  void  ah  in* 
itio^  no  fubfequent  Matter  could  make  it  good ;  for 
Things  voidable  may  be  made  good  by  Matters  fubfe- 
quent, but  things  void  cannot;  Co.  ZiW.  215.  tf.  3  Co. 
64.  b.  Dyevy  339,  140  I  Co.  6%.  Bifhop  makes  a  Leafe 
for  four  *  Lives,  one  of  which  determines  in  the  Life  of 
the  Biihop,  yet  the  Leafe  is  not  made  good  as  to  the 
Succeffor.  The  Court  were  ftrongly  of  Opinion  for 
the  Defendant,  that  the  adminiAration  was  void  at  firft, 
and  was  not  made  p;ood  by  the  Renunciation  of  the  Ex- 
ecutor; and  therefore  the  S^\t  by  the  Adminiftrator, 
though  made  after  the  Renunciation  was  void,  and 
gave  Rule  for  Judgment  for  the  Defendant,  niji  caufa 
before  the  end  of  this  Term.  But  after  upon  the  Im- 
portunity of  Pemberton  to  be  heard  to  this  Point  the 
next  Term  they  gavb  him  Leave  accordingly.  But  he 
not  arguing  it  next  Term,  the  Rule  was  made  abfolute, 
and  Judgment  given  for  the  Delendant. 


♦  P.  184 


Hippjly  againft  Tuch. 


E 


R  R  O  R  of  a  Judgment  in  NcioUrrj  Court ;  and  jnd?«  of  an 
it  ^as  ailigned,  that  the  Mayor  who  was  Judge  inferior  court 
tnerc  had  not  taken  the  Oath  and  Sacrament  according  \^\  lTii^%'^ 
to  Stat.  25  Car.  2.  for  which  bis  Office  was  void  before  according  to^' 
the  Judgipent  given,  and  fo  the  Matter  coram  non  Ju-  ^^'L^^  ^'^' 
dice.  To  which  it  was  anfwered,  that  this  is  not  Mat-  ju^mi^Vi^" 
tcr  aflignable,  being  contiary  to  the  Record,  whereby  not  void,  and 
he  is  taken  and  admitted  to  be  Judge,  Z  Cro.  359.  3  cannot  be  af- 
CvQ.  320.    Alfo  though  the  Statute  make  the  OflEce  ^    *^'*^ 

81.    3  Keh.  606,  €65,  682,  721.     3  Blac.  Abr.  471.    Poit  2J». 

ToJd,  *  • 
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void,  yet  that  is  only  quoad  himfelf,  to  fubjcft  him  to 
a  Fine  for  meddling  in  the  Office;  not  quoad  Strangers, 
who  mav  riot  know  whether  he  had  taken  the  Oat*is  or 
not,  to  makcihis' Judgpttents  void  to  their  Prejudice: 
Farther  it  wa$  faid,  that  he  is  de  faEio  a  Judge,  which 
is  fuflScient ;  as^  if  a  Steward  ie  fado  admits  a  Copy- 
holder, the  Admiifion  is  good,  though  he  was  not  it 
jure  Steward.  But  to  this  it  was  replied,  that  the  Sta- 
tute in  hiaking  the  Office  void  makes  it  void  to  all  pur- 
pofes  touching  the  Jurifdi^lion,  and  then  this  Matter 
i3  affignablc,  though  contrary  to  the  Record.  2  RoH. 
761.  Of  which  Opinion  was  the  Court  now,  and  le- 
vcrfed  the  Judgment.  But  afterward  Hill.  30  ^  31  Car. 
2.  inter  Denning  and  yenningSy  which  is  ente-rcl  Pajch. 
30  Car.  2»  -S.  R.  Rot.  391.  it  was  adjudged  contra. 
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By  a  Leafe  of 
liind  and 
Mines,  where- 
in feme  are 
open  and 
fomc  not, 
thole  open 
pifs  only. 
S.  C.  z  Jon. 

_  3  Keb-  709. 

r«3. 761.  i^i- 

6cc. 

VidePlowd. 
Cafe  of  Mines. 


^Afiry  againft  Ballard. 

TROVER,  upon  NoH  Culf.  and  a  fpecial  Verdifl, 
the  Cafe  was.  One  feifed  of  Land  wherein  were 
fotne  Mines  open,  and  fomc  not  open,  by  Indenture 
demifed  the  Lands  and  Mines  therein  to  the  Defendant, 
who.  opened  a  new  Coal  Mine^  no{,  open  before,  and 
there  dug  the  Coals  for  w^hich  the  A6^ion  is  brought; 
and  whether  in  this  Cafe  by  the  Demife  Lands  and  JlLnes 
he  could  open  new  Minesy  or  not  ?  was  the  Q^ieftion. 
For  the  Plaintiff  it  was  faid,  that  he  could  not,  and 
Co.  Lit.  54.  b.  cited  :  A  Lcafe  of  Lands  and  Mines ^ 
fome  open,  and  fome  not ;  thofe  only  which  are  open 
pafs,  being  (ufficfent  to  fatisfy  the  Words,  and  \\)t 
LcfTee  cannot  open  new  Mines  :  So  if  a  Man  demife 
Land  and  Timber^  the  Leffee  is  not  im powered  to  fell 
Timber,  i  f  Co.  Liford^s  Cafg.  By  fuch  general  Word$ 
L^ITces  fhall  not  have  power  to  commit  Wafte  ;  where 
it  is  intended  to  inveft  him  with  fuch  Power,  there 
ought  to  be  exprefs  Words  in  the  Grant  to  that  pur- 
pofe,  as  in  this  Cafe,  Mines  open  or  not  of  en:  For  the 
Defendant  it  was  anfwcred  and  agreed,  that  Co.  Lit.  54 
i.  is,  as  was  cited ;  but  to  warrant  his  Opinion  he  cites 
Saunders's  Ca/e,  5  Co.  which  does  not  warrant  it ;  for 

there 


Hill.  28  &f  29  Car.  IL  in  B.  R. 

there  it  is  exprefsly  faid^  that  by  a  Lcafe  of  Land 
Mines  of  en  will  pafs,  not  that  by  a  Leafe  of  Land  and 
M/nes,  Mines  not  of  en  will  not  pafs;  and  if  by  a  Leafe 
of  Land  only  JVfiWi  of  en  pafs,  and  by  a  Leafe  oi  Land 
and  Mines  Mines  not  ofen  do  not  pafs,  the  Word  Mines 
will  fignify  nothing  in  the  Cafe ;  for  by  a  Leafe  oi  Land 
and  Mines  nothing  but  the  Laud  Mines  open  pafs,  and  . 
fo  they  would  by  a  Leafe  of  the  Lands  only :  This 
then  is  only  the  Opinion  of  Coke  in  his  Comment  upon 
Littleton^  not  warranted  by  Saunders's  Cafe^  nor  any 
other  ;  for  all  the  former  Books  fay,  that  by  a  Le^fe 
of  Land  and  Mines  the  Mines  pafs,  not  making  any 
diftiniSlion,  whether  opcn^or  not  open.  But  the  Court 
held,  that  by  the  .Words  Xan^  and  Mines,  there  being 
Mines  ofen  at  the  time  of  the  Demife,  no  Mines  pafs 
but  thofe  open,  and  gave  Judgment  for  the  Plaintiff. 
Simpfon  and  Femberton  for  the  r iaintifif ;  Levi'nz  for  the 
Defendant.  ^ 


*Wife  againft  Creeke.  #  p^     og 

A  Pi^O/rr^/rJO/V  was  prayed  this  Term  to  ftay  a  Repair  of  the 
Suit  in  the  Spiritual  Court  by  the  Churchwardens  f^^^^^^*^^ 
oi  Adderbury  in  Com,  Oxon.  againft  the  Inhabitants  of  exempt  trom 
JBodecuty  a  Village  within  the  Parifh  of  Adderbury,  for  Repair  of  the 
Repair  of  the  Paiilh  Church;   Juggefing,    that  they  Jxlt^zy''^' 
have  a  Chapel  Parochial  and  Rights  Parochial,  and   791,809.  ' 
ratlone  inde  have  time  out   of  mind   been    difchargedr  Ante  loa,  163. 
from  repairing  the  Parifh-Churph.  The  Court  granted   ^^^i^i^^zig, 
a  Prohibltiony  but  ordered  the  Plaintiff  to  declare  there-   829! 
upon,  that  the  Matter  might  come  judicially  in  Debate,   *  Jo«  ^9- 
whether fuch  Cuftom  be. good  ornot  ?  Accordingly  the   1  Mod.**36. 
Plaintiff  declared,  that  time  out  of  mind  they  have  had 
in  Bodecut  a  Chapel  Parochial,  or  Church  of  Bodecut 
infra  Farcchiam  de  Adderbury  \    in  which    time  out  of 
mind  there  has  been  a  Body  of  a  Church,  a  Chancel, 
Camfana  ^  omnia  ala  parochialia   trophaa^  and  divine 
Service  and  Sacraments,  and  a  diftinfl  Perambulation 
for  Bodecut,  feparate  from  that  of  Adderbury,  and  that 
the  Inhabitants  of  Bodecut  never  go  to  the  Church  of 

Adderbury 
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Adderhury^  nor  have  Scats  there,  and  that  the  InhaW- 
tants  of   Bodecut   haire  diAind   Churchwardens^    sad 
make  no  other  Ufc  of  the  Church  of  Churcb-yard  of 
Adderlmryy  nifi  iantum  fro  fepuhwrai  aod  that  time  oat 
of  mind  they  hftve  fepaircd  their  Parochial  Chapel  or 
Church  of  Bodecut,  and  tlie  Inhabitants  of  Adderhtry 
have  been   freed  and  esieaipt  ftom  this  Charge^  mad 
TAiione  inde  time  oat  of  miiid  tbejr  hare  bceir  freed  and 
difcharged  from  repairing  the  Cbureh  of  Adderbttry^ 
and  yet  the  Defendants  lihel  againfl  them  to  repair  the 
Church  of  Adderbury.     Upon  this  the  Defendant   dc- 
murredy  and  for  the  Plaintiff  it  was  faid,  that  a  gene- 
ral Prefcription  without  Caufe  to  exempt  from  Repair 
of  the  Parifh  ChiHch  is  not  good,  for  every  Parifli- 
ioner  h  liable  thereto  of  coilimon  right.    2.  The  Caufe 
heiT  ;  fcil,  the  Repair  of  their  own  Parochial  Cbapel 
Ji  not  a  fufScicnt  Caufe  of  Difcharge ;  for  it  is  for  their 
own  Eafe,  and  therefore  cannot  difcharge  them  from  a 
Duty  to  which  t'lcy  are  liable  of  common  Right  :  But 
if 'they  had  prcfcrihcd  to  be  difcharged  upon  paying  fo 
much  towards  the  Repair  of  the  Parifh  Church,  or  the 
Walls  of  the  Church- Yard,  that  might  be  good,  as 
2   Roik.   29c;.     Hob.    166.      Thirdly,  this  Cuftom,  if 
0  p    rg-7     there  be  fuch  a  Cuftom,  might  have  been  pleaded  ♦  in 
'     the  Spiritual  Court,  and  there  tried,  being  Matter  Ec* 
clefiaftical,  and  triable  there  by  the  exprcfs  words  orthe 
Statute  de  circumffe6l€  agatis,  fcrL  de  Ei  cUjta  difcooperUk 
vfl  dmiiei-io  non  cUufo  non  jacet  frehihiiio  :  But  for  the 
Defendant  it  was  anfwered ;  firft,  *Tis  true  a  general 
Prefcription  to  be  difcharged  from   the  Repair  of  the 
Parifh  Church  is  not  good   witliout  fome  reafonable 
Caufe,  no  more  than  a  general   Prefcription   of  Dif- 
charge from  Repair  of  the  Highway,  auia  bonum  -pub- 
licum.     But  2.   Here  is  a  good  Caufe  of  Difcharge  for 
want  of  Seats  in  the  Parochial  Church  and  not  going 
there  nxfi  ad  /efelicnd^,  and  this  might  have  a  reafonable 
Commerxcment :    For   inflance,    the    Mother-Church 
might  become  too  fmall  for  the  People,  and  the  People 
too  numerous  for  the  Mother-Church  by  the  increafe 
of  new  Buildings  and  Inhabiunts  in  the  Village  ;  and 
It  might  be  agreed,  that  the  Inhabitants  of  the  Village 
fhould  build  them  a  Chapel,  and  no  longer  overthrow 
the  Mother-Church ;  but  fhould  repair  and  find  Seats 

Bells! 
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Bells,  &c;  in  their  own  proper  Chapel :  Alid  this  hath 
been  allowed  a  good  Confideration  of  being  exempt 
from  the  Repair  of  the  Mother-Church  ;  as  in  2  Rotlt 
219.  the  fame  Cafe  before  cited  on  the  other  Side,  and 
Hob.  67.  Where  it  appears  the  Confultation  in  the  Cafe 
^oiChaffUBromwich'vfzs  notgranted  becaufe  the  Cuftom 
Was  void,*  but  becaufe  the  fuggeftion  was  falfe ;  and 
W^.Jiimfelf  in  the  End  of  the  Cafe  fays,  if  fuch  a  Cuf- 
tom had  been  alledged,  a  Prohibition  had  lain,  and  fc* 
it  was  yefolved  in  this  Court  inter  Palfry  ^  Brown, 
Fafch.  26  Car.  %.  K  R.  To  the  third  Obje<aion;  it  is 
true,  the  Repair  of  Churches  is  exprefsly  within  the 
Statute  dc  c'trcutnjfe&e agatis ;  but  when  *  Cuftom  comes 
in  Difputc,  the  Cuftom  i?  temporal,  and  muft  be  tried 
in  the  Temporal  Courts,  becaufe  their  Law  and  the 
Common  Law  differ  in  the  very  effence  of  Cuftoms.  So 
Tithes  and  a  Modus  decimandi  are  within  the  Words  of 
the  fame  Statute ;  JciL  Decimisy  five  confuetis,  where 
Decimis  confuetis  efi  Modus  decimandi  \  Co.  1  Injl.  490. 
And  for  this  Reafon  a  Modus  decimandi  is  fuable  there  ; 
but  yet  if  the  Modus  be  denied,  or  another  Modus  there 
pleaded,  a  Prohibition  lies;  %  Roll,  293.  Het.  138.  3 
Buljl.  241.  and  of  this  Opinion  was  the  Court;  Mich. 
26.  when  this  Cafe  was  argued  upon  the  Prohibition, 
fcil.  that  a  Prohibition  lay,  and  advifcd  the  Defendant's 
Counfcl  to  take  iffue  upon  the  Cuftom;  to  which  Pur- 
pofe  they  gave  him  time  to  talk  with  bis  Client.  Halt 
jun.  for  the  Plaintiff,  Levinz  for  the  Defendant. 


*  Hall  againft  Huff  am.  *  P.  188 

J[SSUMPSIT  for  106/.  for  Wares  fold  by  the  Plain-  suTviving 

tiff,   and   one  Witty  whom  the  Plaintiff  furTived,  Joint-Mer* 
The  Defendant  pleaded  in  Abatement,  that  the  Plain-  ""j^^o^'^^ 
tiff  and  Witty yttxt  Joint-Merchants,  and  that  fer  legem  survivor  ; 
mercatoriam  there  is   no  Survivorftip  inter  Mercatoreiy  ""-^^Jj^* 
and  that  Witty  made  fuch  a  one  his  Executor,  who  ^pg.     ^^' 

adminiftercd,  and  is  ftill  alive,  not  Party  to  the  Suit.  Ante  in. 

Poft.  2a& 
aSaun.  116,  117.    1  Vent.   167,  297.    a  Vent.  a88,  Z91.    a  Leon.   lo.    i  Buliit.  x6i 
Styl.  156,  203,  498.    Hob.  198.     1  Lev.  15.     2  Lev.  47,  228.    3  Lev.  258;  351  354;  36a. 
(KoU.  Abr.  31.  Z.  9, 12,561.    i  Dav.  5,  6,  7.    2  Danv.  498.    3  Mod.  321.    1  Smlk.  10. 
«-Salk.  4«3»  436,  440j  444* 

The 


^Tajch.  19  CarALin  B.  R. 

The  Plaintiff  demurred,  and  upon  confideTation  of  I* 
Lit.  172,  j8z.  F.  N.  £.  til-  e.  it  was  refolvcd  by  the 
whole  Court,  that  the  Adion  ihould  abate* 
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*  Terininb  Pafchae, 


ANNO 
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Norden  againft  Levit. 


qCIRE  Facias  upon  a  Judgment  againft  the  Defendant 
is  allcdged,  that  he  had  wafted  the  Goods  and  dif- 
pofed  and  converted  them  to  his  own  Ufe  ;  and  upon 
\^\it  7ion  devaflavity  vendidit  feu  in  ufum  prapriunt  con- 
z'ertity  a  fpecial  Verdift'was  found,  that  A.  was  liable 
to  an  A6lion  of  Trover  to  the  Defendant  for  Goods  of 
the  Inteftate;  and  that  after  an  Action  brought  the  De- 
fendant and  A.  came  to  an  Agreement  by  Articles,  that 
the  Defendant  fhould  difchaigc^.  and  that  ^.  fhould 
pay  him  fuch  a  Sum  at  a  future  Day  not  yet  come,  £^ 
fo^Payn^f^t-  Ji  ^c.  And  it  was  argued  by  Eyre  for  the  Plaintiff, 
6i5.%9ir7o6,  ^^^^  ^^^  ^*^^^  ^^  found  for  the  Plaintiff;  for  the  Defen- 
dant by  accepting  a  new  fecurity  for  payment  of  the 
Money  to  himfelf  hath  extin^uifhed  the  old  Right  ;  as 


Executor  hav- 
ing in  Action 
of  Trovei  in 
right  of  the 
Tcftator  com- 
pounds it  by 
Articles  for 
payment  of  fo 
much  at  a  fu- 
ture day,  ttiis 
iiaconverfjya 
and  alTets  in 
bis  hands  be- 


Vid.  1  Danv. 

Vide  6  Mod.  94-    Vide  ante  40,  ilo,  133-     I  Lev.  147,  245.  455,  ^c.  ib.     %  Show.  SS» 
56.     I  Saund.  307.    2  Saund.  403. 


if 
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if  he  had  taken  tn  OUigatiob  for  a  Debt  due  by  Con- 

tra£lj  and  therefore  he  bath  made  hiisfelf  liable  sd  vr- 
hrem^  thaugh  he  hath  not  received  the  Money ;  for  the 
new  fecurity  is  fua/t  a  payment  to  him,  TTeh,  10.  It 
vas  anfwered  Uy  PoiUxjen,  that  this  cannot  be  a  jyev^f- 
tmvity  for  here  is  no  Hurt  done  by  him;  he  hath  only 
taken  the  beA  means  that  could  betofecure  the  Efiate; 
and  this  is  not  like  the  (  af e  of  an  Obligation  taken 
for  a  Sum  due  by  (imple  Contract ;  for  there  is  a  Debt 
certain^  but  here  only  Damages  were  to  be  recovered, 
according'to  the  difcretion  of  the  Jury,  which  are  now 
afcertained  by  the  Articles,  but  are  not  Affets  in  his 
hands  until  the  money  received.  Curia^  This  is  Hot  a 
*  Devajldvit^  But  by  Sir  Thomas  Jones  yuftieCf  This 
is  a  difpofal  and  a  conveviion  to  his  own  ufe,  by  Rea- 
fon  of  the  new  Security,  whereby  he  had  difcharged 
the  antient  Right  to  the  Goods,  and  fo  it  is  guafi  a  falc 
of  them,  and  they  are  Affets  prefently,  though  by  his 
own  A(Sl  the  Money  is  not  payable  until  a  future  Day. 
Some  of  the  other  Juftices  feemed  to  incline  to  this,  tf 
adfournatur;  but  afterwards  next  Term  all  the  Judges 
agreed  that  it  was  a  difpolition,  and  Judgment  was 
given  for  the  Plaintiff  by  the  whole  Court. 


P.  190 


Granwell  againft  Sibly. 


J^EBT  againft  the  Defendant  as  Executrix  of  her 
Huiband ;  the  Defendant  imparkd^  and  then  pleads 
A^io  non^  becaufe  her  Huft>and  died  inteflate,  and  Ad- 
mlniftration  was  committed  to  her  ahfque,  hoc  that  Ihe  is 
Executrix,  or  evct  adminiftered  as  Executrix;  upon 
which  the  Plaintiff  demurred.  And  it  was  faid  for  the 
Plaintiff,  that  his  Plea  is  no  more  than  Mtfnomer, 
which  goes  only  in  Abatement,  and  therefore  cannot 
be  pleaded  after  general  Imparlance,  and  it  is  not  like 
the  piea  ne  unques  Executor^  which  wholly  eftranges  the 
Teftator;  for  here  fhe  admits  herf  elf  liable  to  the  Ac- 
tion, but  in  another  Manner, /ci7.  as  Adminiftratrix. 
To  which  it  was  anfwered  for  the  Defendant,  that 
though  this  Plea  does  not  go  to  the  Riihf  of  the  JAion, 
VoL.U.  1^  yet 


Xxecntor  fued 
im paries,  and 
theo  pleads  lOL 
Bar  that  be  ia 
adminiftrator. 
and  not  Exe* 
cntor :  This  it. 
only  in  abate* 
ment,  and 
therefore 
nauatit  after 
general  Im* 

E&rlance* 
ex  Te(Uffl* 
4«7.  408. 
Vid.8ty.3ilt 
Cra  £1.  ai5- 
Poft  197. 
Peer.  Will. 
43>767.  Co|r]^. 
r4».    Cro. 


.  Pafih.%9  ^^*  1^-  ^^  ^«  ^* 

yet  It  goes  to  the  J^Rion  cfihe  Writ,  as  RMfnCs  Cafe^  j 
Co.  and  this  will  bar  the  Plaintiff  ever  to  charge  the 
Defendant  as  ExectUrix^  and  fo  it  is  more  than  a  Plea 
.in  Abatement,  though  it  be  no  bar  to  the  Right  itfelf, 
whej[i  the  Plaintiff  charges  the  Defendant  as  Aaminifir^ 
trix.  But  fcr  Curiam^  This  Plea  is  only  in  AlatemeiAf 
and  therefore  cannot,  as  it  is  in  this  Cafe^  be  pleaded 
after  general  Imparlance ;  upon  which  they  gave  Judg- 
ment for  the  Plaintiffs  Simili  Cafus  (Jdmile  judicium 
eodem  tempore  inter  Howly  &  Stbly.  martin  Stmnhoft 
Attorney,  and  Levinx  Counfel  for  the  PlaintifTj  Sgux- 
ders  Counfel  for  the  Defendant. 


♦P.  191  *  Paget  againft  Vofdus. 

Devife  to  a  TJ*  JECTMENT  upon  Non  Culp.  was  tried  at 
Ts  «ul!"^  Hj  S»^»  and  upon  a  fpecial  Vcrdift  the  Cafe  was, 
s.  Csno'iv.  Brown  being  feifed  of  Lands  dev if ed  them  to  Vofcm 
M^s.  during  his  exile-     And  ifitjhall  fleafe  God  to  reftore  tim 

a  Moilizt'  '^  ^^^  Country,^  or  if  he  die^  then  he  devifed  them  to  the  Lef- 
1  Jon.  73.  /or  of  the  Plaintiff.  Vofcius  was  a  Dutchman  and  had  & 
\^^^  ^^^'  Penfion  from  the  States^  but  upon  fome  difpleafure  the 
States  deprived  him  of  his  Employment  and  of  his 
Pcnfion,  and  gave  them  to  another,  whereupon  he 
voluntarily  left  the  Country,  and  came  and  lived  here 
with  Brown,  who  had  been  his  Acquaintance  beyond 
Sea.  After  his  coming  hither  a  War  happened  be- 
tween the  Dutch  and  the  Englijhy  and  afterwards  a 
Peace  was  concluded  between  the  two  Nations,  yet 
Vofcius  flill  continued  here.  And  whether  the  Eftate 
of  Vofcius  be  determined,  or  continues  ?  was  the  Quef- 
tion.  Argued  this  Term  and  Trin^  frox.  by  Holtjun. 
and  Maynard  King's  Serjeant  for  the  Defendant ;  and 
by  yones  Attorney  General  and  Pemberton  King's  Ser* 
jeant  for  the  Plaintiff.  And  for  the  Plaintiff  it  was 
^u^uiulf^  'faid,  I.  That  exile  is  either  hy  Reflraint,  as  when  the 
States  of  the  Country  forbid  or  make  it  penal  for  the 
Party  to  return,  which  is  hot  in  this  Cafe :  Or  2.  V^ 
luntaryy  where  the  Party  leaves  his  Country  upon  Dif- 
guft,  but  may  return  again  at  his  pleafurc.  Now  thb 
fecond  cannot  be  the  Exile  Broxvn  meant,  becaufe  of 

thefc 
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thefe  Words>  if  it  Jhall  tUafe  God  Vofcius  he  refloredi 
and  therefore  the  £x:ile  Brown  intended  was  not  fuch 
as  depended  upon  the  pleafure  of  Fofcius;  but  he 
meant,  that  when  he  could  return  to  his  Country  with 
fafety,  which  could  not  be  done  (during  the  War)  his 
Eftate  fhould  determine ;  and  though  the  War  was  not  % 

the  Caufe  why  hft  left  his  Country,  yet  it  was  the  Caufe 
why  he  could  not  return  ;  and  now  when  he  may  re- 
turn, and  does  not  return,  equum  eft  as  if  he  had  re- 
turned ;  fo  is  the  15  /f.  7.  i.   Annuity  granted  until  he 
be  promoted,  offer  of  Promotion  and  refufal  fhalLde- 
termine  the  Annuity.     On  the  other  fide,  thofe  for  the 
Defendant  agreed  the  Diftinilion  of  Exile  voluntary ,  or 
coercive  ;  Calvin  s  Di^ionary^  verho  Exilium,  Plutarch  in 
the  Life  of  Marius  *  fays,  that  he  went  into  voluntary     ^H^  p^  joj 
Exile.     One  who  abandons  his  Country  upon  its  dif- 
pleafure  at  him  is  in  Exile:  Here  Vofcius*s  Penfion  and 
Office  were  taken  from  him  by  the  States,  and  given  to 
another;  and  in  our  Law  it  is  Exile  fn  hominibus  to  im- 
■poverifh  the  Tenants ;  here  Vofcius  is  impoverifhed  by 
taking  away  his  Penfion.  2.  The  War  does  not  concern 
him  :  He  came  here  before  the  War,  and  he  might  have 
returned  before  the  War.     3.  If  there  be  no  Exile  in 
the  Cafe,  then  is  the  Eftate  of  Vofcius  an  abfolutc  Ef- 
tate  for  Life,  for  the  Exile  is  not  a  Condition  prece- 
dent, but  fubfequent ;  which  was  denied  by  yones  At-  A  man  rclla- 
torney  General,  for  the  Eftate  is  devifed  to  him  during  ^^^^^^ 
his  Exile,  and  if  he  be  not  in  Exile  omnino^  be  hath  no  the  difplet- 
Eftate  omnino ;  for  this  is  not  like  the  Cafe  of  a  Feoff-  ft»«  of  the 
ment  and  Condition  fubfequent ;  there  the  Eftate  paffes  ^\^*^  ****''* 
before,  here  it  is  by  a  Devife  during  his  Exite,  fo  that 
Exile  is  in  the  Devife  itfelf,  and  if  no  Exile  no  Devife. 
Twyfden  Juflicey  If  a  voluntary  Exile   will  fcrve   the 
turn,  then  hath  Vofcius  an  Eftate  for  Life  if  he  pleafes, 
which  does  not  feem  to  be  the  Devifor's  intent-     Jones 
Jujlice,  Thefe  Words,  if  it  fleafe  Goito  rejiore  him,  feem 
to  fignify  and  refer  to  fdmething  elfe  than  only  the  Will 
of  Vofcius.     Rainsford  Chief  Jujticei  Brown  takes  notice 
of  the  difference  and  of  the  War  between  t\it  Dutch  and 
Englifhy  and  of  the  difpleafure  of  the  States  to  Vofcius^ 
and  their  taking  away  his  Penfion ;  and  thefe  feem  to 
be  the  Exile  intended  by  him  :  Adjournatur  ;  and  after 
Hill  29,  30.  Judgment  was  briefly  delivered  by  Rains^ 

N  %  fori 
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ford  in  the  Name  of  the  wtolc  Coart  for  the  Defen- 
dant. He  faid  they  were  all  agreed,  that  the  Exile 
intended'by  Brown  was  the  leaving  of  bis  Coontry  be- 
caufe  of  the  States  difpleafure  to  him,  and  the  with- 
drawing of  his  Penfion  upon  that  difpleafure  ;  Nothing 
of  which  is  altered  fince  the  making  qf  the  WxH»  and 
therefore  the  Eftate  dcvifed  does  continue* 


P193 


*  Mors  againft  Thacker. 


Caft  lor  fante 
v^ords,  cumq, 
tdam  other 
words,  is  good; 
otherwife  in 
Trefpafs. 
ift  Count  lays 
the  words  in 
gmditu  quawt' 
pUrimirmm  ; 
the  lait  does 
not,  yet  j^ood. 
a  Jo.  197. 
a  Sho.  Cafe 

I  Conu  Dig. 
19a.  195. 
Let*  Rayio. 

Cowp.  276. 
I  Lev.  ^S. 


CA  S  E  for  Words,  and  declares ;  That  whereas  the 
Plaintiff  was  of  good  Fame,  the  Defendant  in  fro* 
fintia  quamplurimorum  fpoke  fuch  and  fuch  Words 
(which  were  aSionablc]^  cumque  etiam  the  Defendant 
-pofiea  tali  die  ex  ylteriori  maUtia  fpoke  other  Wonis 
(which  were  alfo  aflionable.)  After  Verdid  for  the 
Plaintiff  and  entire  Damages,  it  was  twice  moTed  in 
avrcft  of  Judgment  by  Fembert&n  and  Tremeut,  atid  two 
Exceptions  taken;  !•  That  the  ,laft  Count  is  not 
a£Brroative  that  be  fpoke  the  Words,  but  under  a  cum* 
que  itiamy  which  in  Trefpafs  hath  been  feveral  times 
ruled  naught ;  and  then  the  Damages  being  intire,  the 
Plaintiff  cannot  have  Judgfhent  for  any  part.  Scd  mm 
aUocat\  This  is  well  enough  in  an  Adion  upon  the 
Cafe  as  this  is,  though  in  Trefpafs  it  has  been  ruled 
ill.  Notay  JimiHs  Cafus  &  Jimile  Judicium  inter  Cotterett 
&  Matthew  ;  Mich.  4  ^.  W  Af .  in  Com*  Ban.  ftd  intrai. 
Trin^  4.  Rot.  837.  2.  The  laft  Words  are  not  faid  to 
be  fpoken  in  frafentia  (S  auditu  quamflurimarutn.  Sed 
non  allocatur  ;  The  firff  auditu  quamflurfmorttfn  goes  to 
all.     And  Judgment  was  given  f6r  the  Plaintiff* 


Prefcription 
for  a  feat  be- 
longing to  his 
Meflhage, 
with'  ut  (iy- 
ins  time  out 
of  mind  they 
b»d  thf  (cat. 


Merchant  againft  White^ane. 

CASE;  for  that  he  is  feifed  in  Fee  of  a  MefTuaft, 
and  he,  and  all  thole  whofe  Eftate  he  hath  in  the 
Mtfluage,  have  had  a  Seat  in  the  Church,  and  MMf 
quoties  necijfe  fuit  have  repaired  it,  and  the  Defendant 

difturbed 
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diflurbcd  him  of  his  Scat.  After  Verdi6t  for  the  Plain-  jKeb.  ^54. 

tifF  upon  N^n  Culf.  it  was  moved  in  arrcft  of  Judgment  Ante  14S. 

by  Saunders,  that  the  Plaintiff  hath  not  prcfcribed  by  a  *  ^"'-  *^^ 

time  out  of  mind,  (fc»     Curia,  It  is  faid  that  he  was 

feifed  in  Fee,  and  that  he,  and  all  tbofe  whofe  Eftate 

he  hath,  have  had  this  Seat,  and  the  Fee  hath  been  time 

out  of  mind,  &r.  by  confequence  therefore  he,  and  all 

thofe  whofe  l^ftate  he  hath,  have  time  out  of  msnd  had 

this  Scat.     But  efpecially  it  is  good  in  this  Action, 

which  is  founded  *  upon  his  Poffeffion  and  the.JJiftur-        *  •  ^9+ 

bance  thereunto  done,  according  to  St.  ^ohn  ai^d  Mow* 

4ly*s  Cafe  lately  refolved  in  this  Court* 


Gregory  againft  Mmor. 

j[  SSUMPSIT  in*Confideration  the  PlainlJff  promifcd  ,„  covemnt 
to  pay  the  Defendant  fp  much  yearly  for  five  Y^ars  for  conceraingthe 
fuch  a  Thing,  the  Defendant  affumed  to  fave  him  hanir  poffeOion,  e- 
lefs  in  the  Poffeffion  of  it ;  and  that  fuch  a  one  had  bl^preaJSd^ 
evidtcd  him,  and  the  Defendant  had  not  faved  him  without  ihew- 
harmlefs.     After  Verdift   for  the  Plaintiff  upon  Non  ^°6t»tle. 
flffumfjity  it  was  moved  xjt  arreft  of  Judgment,  that  it  is  \^    ^^ 
not  fhewn  that  he  was  eviSed   by  Title,  and  all  Co-  v^  4'CO'  So- 
venants  of  this  Nature  ext'^nd  only  againft  legal  Title  ^'  '^ 
tiid  Evii^ion.     CtrrM,  This  Agreement  is  only  quoad  yS^IS.' 
the  Poflelfion,  not  guomd  Title;  and  gave  Judgment  for  ftty.67- 
the  Plaintiff.  C«>.  j.  %Ui 

^       ^.  ♦*5. 444- 

tiro.  tX,  43^,  419.  1  Rol.  «b.  4)0,  14.  i  Vtn^  194-  %  Teti.  6t,  6s«  i  i«T.  |di.  % 
lev.  Sf .  3  Lev.  at5.  1  Mtd.  loi.  %  Moi  ^g«  |  Midt  fa|.  )  Stan.  178,  179.  iCott* 
4>ia.  174.    Moot,  419.    Aur.  a4aa« 


J^fin  againft  Jack/on. 

JTRESPASS  againft  Baron  and  Feme  for  cnterrag  his  Trefpafs  a- 
lioufe,  and  continuing  Poffeffion  for  three  Years:  uainftBaroa 
The  Defexidant  pleaded  Non  Cuip,  fuoad  two  Years ;  *nd  Feme. 

BaroD  pleads 
a  licence  to  enur  with  fils  wi(^  and  fervaatt.  naintiff  repliei ,  t^tUJhe  iuttui^m  to  the 
|Nit«»i  Had  fcM »  iua^  $  KtU  791,  T^t. 

•ml 
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and  ^0ai  the  third,  a  Licence  to  the  Hu(band  to  enter 
with  his  Wife  and  Servants,  and  inhabit  thcie;  and 
the  iflue  was,  Non  dedit  licentiam  to  the  Baron  and 
Feme  modo  £5f  forma  front y  &c-  and  both  iSues  found 
for  the  Plaintiff,  and  entire  Damages ;  and  this  being 
in  Com.  Banc,  a  Writ  of  Error  was  brought,  and  it  was 
affigned  for  Error,  that  the  fecond  ifltie  is  impertineat 
and  void  ;  for  when  the  Defendant  pleads  a  Licence  to 
him  to  enter  with  his  Wife,  &c.  the  Replication  gved 
non  dhdit  Ucetifiam  to  the  Hufband  and  Wife  is  foreign, 
and  does  not  meet  the  Plea;  for  he  may  give  Licence  to 
the  Hufband  to  enter  with  his  Wife,  aqd  in  fuch  Cafe 
the  Licence  is  given  to  the  Hufband  only,  and  not  to 
the  Hufband  and  Wife;  and  this  is  a  material  difference, 
for  the  Licence  amounts  to  a  Leafe,  and  if  it  be  made 
to  the  Hulband  and  Wife,  fhe,  as  Survivor,  (hall  have 
it ;  but  if  it  be  made  to  the  Hufband  only,  the  Wife 
Ihall  not  have  it,  as  Survivor;  and  fo,  upon  two  feveral 
Debfites  twice  this  Term,  held  the  Court,  and  rcverfcd 
the  Judgment.  Lirv'inz  for  the  Plaintiff,  Hok  jun.  ion 
the  Pefcndant  in  ^rrar. 
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Plairvt  iff*  took 
one  o:  the  De- 
fendants in 
exe:uTion; 
.whfthe*-  the 
•  bail  be  dif- 
charged  as  to 
the  rtft 
8.  C.  I     cut. 
S15 

I  s,d.  107, 
%  T.v.  75. 
%  .Mod.  i\%, 
3  y  eh   709, 

ni*  761,  ^^65, 


*  AJiry  againft   Ballard. 

gCIRE  Facias  againft  the  Defendant  as  Bail  for  ^. 
if.  C,  and  D.  The  Defendant  pleaded  that  before 
the  Return  of  the  fecond  Scire  facias  the  Plaiutiff  took 
/f.  in  Execution  upon  a  Capias,  and  ftill  detains  him. 
The  Plaintiff  demurred,  KtiA  Satuiders  znd  Levins  ar- 
gued that  the  Plaintiff  having  taken  one  of  the  prioci- 
gals  in  Execution  had  thereby  difabled  the  Bail  to  ren- 
.  der  him,  and  therefore  difcharged  him  quoad  all  the 
reft  :  Curia  cont\  The  Bail  having  undertaken  to  bring 
in  all  the  four  principals,  and  therefore  though  the 
Plaintiff  hath  taken  one,  this  does  not  difcharge  the 
Bail  as  to  the  other  three;  for  they  ought,  as  they 
took  upon  them,  to  bring  in  all  the  four;  and  gave 
rule  for  Judgment,  for  the  Plaintiff,  nijt,  &c.  hj  fuch 
a  Day  ;  when  yoms  Attorney  General  came  and  preffed 
to  be  farther  heard  in  the  Cafe;  forbefaid^  that  the 
plaintiff  by  taking  one  of  the  principals  had  determined 

hit 
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his  Eledion  to  have  the  principals  in  Execution, 
and  thereby  had  difcharged  the  Bail ;  and  cited  i  RoU. 
897.  let.  G. 


Wade  againft  Hatcher. 

TRESPASS  for  entering  his  Houfe,  and  taking  J^'gf^'^J, 
divers  Goods,  and  inter  Sim  unam  farcellam  fenfa-  ^ei  of  Yara* 
rum  laniarumy  Anglice,  a  Sfuantity  of  Woollen  Yam. 
After  Verdift  for  the  Plaintiff  and  entire  Damages, 
Judgment  was  ftaid  ex  motione  Levinz^  for  the  Incer- 
tainty  de  una  farcella^  and  \frhat  G^antity  is  meant 
by  it. 


*  Term.  San6t.  Trin,  ♦p.  i^^ ; 

ANNO 
%^  Car.  II.  in  Ba]QC0  Rcgii, 


*  Virtue  againft  Bhrde: 

CAS  B  that  whereas  the  Defendant  had  hired  him  to  Cafe  for  not  * 
carry  a  Load  of  Timber  from  Woodhriige  to  Iff-  pfPJi'io^*  > 
jvich  to  be  laid  there  at  any  place  the  Defendant  (hould  foil  hu  cart  ' 
appoint,  and  that  he  gave  Notice  to  the  Defendant  that  whereby  hu 

cold.    8.  a  I  Vea.  310,    3  Keb.  766.    a  Ore.  386/  %  RoU.  AV.  loi.  YtW?^  1^ 
|4tf.  Qartlu  90.    Salk.  iQi.  3  Term.  Rtp.  31.  ^    t  oiu. 

he 
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ht  wOHld  caiTy  it  fuch  a  I>ty,  and  Tcqtiefted  the  De- 
frAdant  at  IV^hridge  to  appoint  where  it  -  fhould  be 
laid,  and  that  accoidingly  he  carried  it  to  Iffwichy  and 
the  Defendant  appointed  no  place  where  it  fhould  be 
laid,  but  made  the  Horfes  of  the  Plaintiff  being  hot 
flay  fo  loi>g  in  the  Cart^  that  they  took  Cold,  whereby 
fome  of  them  died,  and  the  refl  were  {polled  ;  and  af- 
ter VcrdiiSl  for  the  Plaintiff,  upon  Non  CultK  Judgment 
was  ftaid,  becaxjfe  the  Action  li^  not:  For,  firft,  ic 
might  have  taken  his  Horfes  out  of  his  Cart^  and  ha^ 
walked  them  up  and  down,  or  put  them  into  the  Stable, 
a.  As  foot!  as  he  came  there,  and  found  no  place  ap- 
pointed by  the  Ddewdant,  he  might  have  unladen  the 
Timber  in  ati^  -convenient  place,  and  returned  ;  and 
therefore  the  Injury  which  the  Horfes  received  is  owing 
to  himfeif,  ai^d  through  his  own  Default. 
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♦  Harier  agabft  Moreland. 


Unop  Oyvt  of 

on  craved  af- 
ter imparr 
lance,  theDe* 
fendant  pleads 
in  ^bateinent, 
that  it  U  ceft- 
ed  fmce  the 
a^ion 

brought  J  and 
the  aAion  a- 
bated  /vr  f«- 
ridm  ex  officit. 
3  K#ib.  768. 
Ante  190. 
3  Lev.  55 
6  Mod  So.dTr. 
I  Stra.  aa.    2 
Sua,  806.     I 
Wilf.  i8o.      - 

Cowpu454» 
6;i.  Doui* 
6z.     ^^ 


gClRE  Facias  tc  f^ed  l2th  Feb.  the  laft  Day  ofHiUary 
Term,  was  brought  by  the  Plaintiff  as  Adminiftra- 
tor  againft  the  Defendant  as  Tertenant,  who  imparled 
generally,  and  a(ter  craved  Oyer  of  the  Letters  of  Ad- 
miniftration,  which  were  dated  the  26th  of  March  fol- 
lowing in  the  Vacation  between  Hillary  and  Eaficr 
Term:  Whereupon  the  Defendant  pleaded  this  in 
Abatement.  The  Plaintiff  demurred,  oecaufe  he  can- 
not plead  in  Abatement  after  general  Imparlance  ;  buf 
fer  Curiam^  It  appearing, now  upon  Record,  that  the 
Plaintiff  hath  brought  his  A«5lion,  theCourt  ought  ex 
officio  to  abate  the  Writ ;  and  fo  they  did  :  And  yet  the 
Party  could  not  have  a  Scire  facias  tel^ed  after  1%  Febr. 
in  this  Court,  until  TeJ'm  Pafch.  and  it  might  in  ret  tv- 
ritate  have  been  fued  during  the  Vacation,  after  the 
Crant  of  AdteiniftTatt<m.  Ahter^  where  the  Suit  1% 
by  Obligation  out  of  theCbaiKety,  for  tbeie  the  Court 
is  always  open  ;  iamen  qu^tre  of  tius  Judgment ;  for  it 
does  not  appear  rightfully  Qpon  Records "i^hen  the  A<i- 
miniftratioR  bears  Dale,  it  heing  upon  an  Oytr  after 
general  tmparlanc^e;  qutm^  tatncMf  iior  AaOycr  nay  be. 
after  Imparlance. 

Gamly 
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Gamly  againft  Bechinor. 

j^SSUMPSIT;  whereas  quiJam AlSfon  was 

indebted  to  the  Plaintiff,  who  intended  to  fue  the 

faid Alii  oTiy  the  Defendant,  in  Confideration  the 

Flaintiff  would  forWr  the  faid All  Jon,  promtfed 

him  to  pay  the  Debt.  After  Judgment  upon  VerdiS 
fot  the  PlaintiflF  in  C.  J9.  in  Non  Affumffit,  Error  was 
brought  in  jB.  R.  and  it  was  affigned  that  it  does  not  ap- 
pear what  AHtfon  was  intmcled  in  the  C  afe  ;  for  it  is 
piidam  Alii  fan  without  Chriftian  Name,  and  fo  it  may 
be  any  .//«/;«  in  the  World;  and  Rainsford  Chief  Juf- 
tice,  ano  Twyfden  held  this  an  Error.  But  M^ylde  and 
^ones  contra ;  Be  it^vhait  Allijon  it  will,  the  Defendant 
hath  promifed,  and  that  is  to  *  found,  and  this  Judg- 
ment m|iy  be  pleaded  in  Bar  to  any  other  Aflion 
brought  in  Confideration  of  Forbearance  of  any  Alii- 
fon  without  Chr'.ftian  Name,  with  an  Averment  that  he 
is  the  fame  per  fon  ;  and  rather  than  reverfeit  for  thi.s 
Caufe,  they  would  intend  qiddam  was  his  Chriftian 
Name.     Sluarc  adjournal*. 


AiTampfit  on 
confideratioo 
that  he  (bould 
not  ii^  qui- 
dam  .  •  •  .  AU 
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Trij>ps  agaiflft  RanJ. 


JSSUMPSIT  in  Confideration  the  Plaintiff  at  the 
Defendant's  Kequeft  would  procure  himfelf  to  be 
made  a  Knight  at  his  own  proper  Charges,'  fo  that  his 
Wife,  the  Defendant's  Daughter,  might  be  a  Lady,  to 
pay  him  aooo/.  and  fays,  that  he  procured  himfelf  to 
be  Kniuhted  at  his  own  Charges,  whereby  his  Wife 
became  a  Lady;  yet  the  Defendant  had  not  paid  him. 
After  Vetdi61  and  Judgment  upon  Non  Ajjiim-ffn  in 
Com.  Banc,  it  wa,s  now  aiT'cned  for  Error  in  B-  R-  that 
it    is   not  faid   the    i  lainiiff   procured   himfelf  to   be 


Knighted  at  the  Requcft  of  the  Defendant :  It  might 
be  he  did  it  of  his  own  Head,  and  the  Requcft  here  is 
Part  of  tb.e  Confideration,  executory  and  travcrfable, 
and  by  omitting  it  the  Plaintiff  hath  loft  his  Traverfe 
of  the  Requcft  ;  and  upon  Non  Ajfumfjit  he  was  not 

obliged 


Anump6c  ift 
conixderatioft 
the  Plaintiif 
at  the  Defen- 
dant's requeft 
would  pro- 
cure himfelf 
to  be  maile  a 
Knight*  and 
faith  that  he 
piocnredhinr- 
felf  tobemade 
a  Knight,  bm 
does  not  fay 
at  the  Defrn- 
dant*8  requeft.' 

800. 
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•bilged  here  to  prove  a  Requcft  upon  Evidence^  as  are 
the  Cafes  in  Hob.  88.  106.  and  for  Authority  in  Point, 
2  Leon.  53.  3;  Leon,  91.  Curia  contra.  The  Requeft  fliall 
be  intended  here  to  be  made  at  the  time  of  the  Promife; 
/dl.  that  he  then  requefted  him  10  be  made  a  Knight, 
and  promifed  to  give  him  2000/.  and  it  fhall  not  be  in- 
tended that  he  promifed  to  give  him  the  2000/L  if  he 
'Would  procure  himfelf  .to  be  made  a  Knight  when  he 
fhould  afterwards  requeft  him,  and  fo  the  Reqi^eft  is 
not  executory,  but  executed  at  the  time  of  the  promife 
made  :  and  they  gave  Rule  to  affirm  the  Judgment;  but 
^t  the  earneft  Motion  of  Jones  Attorney-General^  to  be 
farther  heard  for  the  Plaintiff  in  Error,  it  was  adjourn- 
ed until  next  Term,  when  the  Judgment  was  affirmed 
by  the  whole  Court.  Fide  1  Cro.  Poynter  t/»  PoynUr, 
accord  inglyf 
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Archbt(hop,  as 
Guardian  of 
the  Spiritual- 
ties js^e  vacan* 
te  OUeeJlrienfe, 
inilttutes  and 
fends  his  Man- 
date to  the 
Archdeacon  to 
iniluA,  butln- 
du£tion  is  not 
inaie  till  after 
Biihop  confe- 
crated;  it  is 
void. 
S.  C.  I  Vent. 

S09.  3>9- 

a  Ton.  78. 

3  Keb.  747. 

^73.  82 »• 

Vid.Hob.  13, 

185. 

Ma  879' 

5Bac.  Abr. 

348. 

r  Ver.  2iz« 

Stra.  810. 

2  Will.  46. 

5  Com,  Dig. 

611. 

I  Roll.' 1 26, 

I95«  294* 


♦  Robin/on  againft  Woolley. 

EJECTMENT,  and  upon  Non  Culf.  and  a  fpccial 
VerdiiSl  the  Cafe  was;  The  Bifhoprick  of  Gloieftrr 
being  void,  and  the  Archbifliop  of  Canterbury  Gardia- 
nus  Splritualiuniy  a  Church  became  void,  and  the  Patron 
prefented  to  the  Archbifhop,  who  admitted  and  infti- 
tuted  the  Prefentee,  and  granted  a  Mandate  to  the 
Archdeacon  for  his  InduAion,  who  according  to  Ufagc 
appointed  certain  Minifters  to  do  it,  who  for  three  or 
four  Months  neglefling  to  induiSt  him,  a  new  Bifhop 
of  Glocejier  was  made  and  confccratcd  in  the  mean 
time :  Afterward  the  Induction  was  made  by  the  Mi- 
nifters, and  ^whether  this  were  a  good  Indu6lion  or  not? 
was  the  GJneftion  ;  which  this  Term  and  the  next  was 
argued  by  IVeJlon  and  Holt  jun.  for  the  Plaintiff,  and  by 
Saunders  for  the  Defendant :  For  the  Plaintiff  it  was 
urged,  that  the  Suffragan  Authority  is  derived  out  of 
the  Authority  of  the  Metropolitan,  Hob,  185.  n  if.  7. 
9.  and  therefore  the  A£ls  of  the  Metropolitan  concern- 
ing any  Thing  which  belongs  to  the  Diocefan  arc  no^ 
void,  but  voidable.  2.  He  that  hath  a  Power  of  infti- 
tuting  hath  alfo  the  Power  of  induiling,  Lynderv.  141. 
(the  new  edition)  In  this  C^fe  the  Inftitution  is  by  the 
Archbilhop,  and  therefore  fp  ought  the  Induflion;  for 

Autbgi- 
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Authority  well  commenced  fhall  be  perfecled  by  the 
famcPcifon;  %Cro,  73,  83.  i  Cro.  Smith  vt:rf,  Kxe- 
tutors  of  PandrelU  And  the  Inftiiution  here  iis  the  judi- 
cial A<ft,  tlie  Indutiion  no  more  than  a  minifteiial  Aft 
thereupon.  '  ^dly*  Indli^^ion  belongs  to  the  Archdea- 
con jure  (fficiiy  and  the  Mandate  from  the  Arrhbifhop 
for  Induction  is  not  authoritative,  but  only  dire6live 
to  certify  what  perfon  he  hath  inftituted,  and  when  the 
Induction  is  done,  it  is  by  Virtue  of  a  Power  inherent 
in  the  Office  of  Archdeacon,  and  not  by  the  Mandate 
from  the  Bifhop  :  1 1  //.  4.  9.  b.  Thxvd.  Com,  5^9.  Hob* 
15.  Afterwards  towards  the  end  of  Mich.  Term  Judg- 
ment was  given  by  the  whole  CouYt  that  the  Induction 
was  void,  for  though  it  belong*  to  the  Office  of  Arch^ 
deacon  to  induct,  yet  he  does  it  only  by  Mandate  and 
Authority  from  the  Blfliop  ;  and  they  faid  the  Cafe  is 
no  more  in  Etfedl  than  if  a  Man  makes  a  Letter  of  At- 
torney to  make  livery,  and  dies,  and  the  Attorney 
makes  Livei^y  after  txis  Death. 


The  King  againft  Merchant-Taylors  of  London.    *  P,  200 


UP  O  N  a  Certiorari  was  returned  a  Cuftom  for  the 
Company  of  Merchant-Taylors  to  choofe  Livery- 
men, and  for  rcfufing  to  accept  of  the  Office  to  commit 
the  Rcfufers;  and  that  Smartford  was  clefled,  and 
"without  reafonable  Caufe  refufed,  for  which  he  was 
committed ;  to  which  return  thefe  Exceptions  were 
taken  by  Hoh  jun,,  t.  This  Cuftom  to  commit  is  not 
good,  for  it  does  not  concern  the  Government  of  the 
City,  but  only  the  State  of  the  Company.  2.  It  does 
not  appear  that  he  was  hahllis  ££?  idonetiSy  and  therefore 
not  eligible,  1  Leon.  29.  March  103.  Sed  non  allocatur  ; 
for  ^rft,  al!  thciv  Cuftoms  are  confirmed  by  Statute.  2. 
A  Rcfufal  without  reafonable  Caufe  implies  him  habiUs 
&  idoneuj. 


CuflomofL«ii» 
d»m  to  coDBit 
for  not  accept- 
ing'the  Livery* 
S.  C.  I  Vent. 

%  Danv.  4«9. 

3  Keb.  714, 

764,  784,  799» 

811. 

Vid.  Sty.  78. 

Ma]M79. 

1  Stra.  560. 

5  Com.  Di^ 

197. 


The 
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CoftoinofL**- 
dtm  to  di^ran- 
cliife  Freemea 
upon  Inforroa- 
tjon  before  the 
Mayor  and  Al- 
dermen for 
fpeaklng  dif- 
graceful  wo  ids 
o  an  Alder- 
man. 

8.  C.  I  Vent. 
3o«>  $27* 
a  Show.   # 
a  Kcb.  764. 
109-811. 
3  Keb.  7U 
2  Salk.  4^6. 
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Tbe  King  againft  the  City  of  London. 

UP  D  N  a  Habeas  Corpus  and  Certiorari  they  returned 
theCuftjom  oi  London,  that  if  any  Freeman  of  the 
City  fpeak  difgraceful  Words  of  an  Alderman,  that  for 
fuch  fpeaklng  the  Common  Serjeant  hath  ufually  exhi- 
bited an  Infovmation  Ix'forc  the  Mayor  and  AidermiM^ 
wherein  if  the  Offender  be  convifled  by  VerdiS  or  Coji- 
f^Jfiony  the  Ufe  is  to  punifli  him  by  Fine  or  Disfran^ 
chifementy  and  that  Clark  fpoke  fcandalous  Words  of  Al- 
derman I^wrencey  as  he  was  furveying  the  Meafures  of 
Coz\s y  fith  That  he  would  undo  the  City,  and  that  he  was 
a  Knave,  &c.  for  which  the  Common  Serjeant  exhibited 
an  Information,  whereupon  hewas  taken  and  imprifon- 
ed.  To  which  Return  thefe  Exceptions  were  taken ; 
I.  This  CuBom  to  try  a  Man  for  WoWs  fpoken  of  an 
Alderman  in  the  Court  of  Alderlncn  is  unrcaronable; 
it  is  to  make  them  Judges  and  Parties.  2«  It  does  not 
appear  by  the  Return  that  Clark  was  a  Freeman.  In  the 
Information  indeed,  which  is  returned  in  hacveriny  he 
is  faid  to  be  a  Freeman,  but  that  is  not  fufBcient ;  the 
Return  itfelf  muft  fct  forth  in  Fafl,  that  he  was  a 
Freeman;  for  upon  this  Return,  as  it  is  here,  he  cannot 
have  an  Aflion  upon  the  Cafe  for  the  *  Falfity  of  the 
Return,  if  he  be  not  a  Fieeman.  sdiy.  This  CuHobi 
to  disfranchife  for  Words  is  void,  11  Co.  £agg*s  Cafe, 
To  which  it  was  anfwei^d,  that  their  Cufioms  being 
confirmed  by  the  Statute  of  R.  2.  as  it  appeai-a  by  the 
Record,  thc^Cuftom  thereby  is  made  good  ;  and  for 
that  OmiiHon  in  the  Return,  in  not  faying  he  was  a 
Freeman,  they  faid  they  hada  multitude  of  Precedents 
after  that  Form,  and  Proceedings  upon  them  ;  w*hich 
the  Couit  defircd  to  fee,  but  none  were  pioduced^  and 
the  Parties  agreed  in  the  mean  time  ;  upon  which  the 
Court  was  afterwards  moved  by  the  City  Counfel  for  a 
Frocfdendoy  but  the  Court  would  not  grant  it  without 
farther  Argument,  faying  it  might  be  dangerous  to  put 
it  in  the  Power  of  the  Aldermen  to  disfranchife  a  Free- 
man for  fpeaking  Words  of  an  Alderman  ;  and  though 
the  Words  were  here  fpoken  to  him  in  the  Exercife  of 
his  Office  of  Alderman  and  Juftice  of  Peace,  yet  they 

faW 


Trin.  29  Car.  II.  in  B.  R. 

faid  it  would  be  more  reafonable  to  punifti  him  by  Fine 
and  Imprifonment,  which  might  be  by  Infoiipation  in 
this  CouTtj  but  this  Court  cahaot  distiancbife  him. 


Butts  againfl  Penny. 

TR  O  V  E  R  for  100  Negroes j  and  upon  Non  Culf.  jj-^y^^f  ^  -^^^ 
it  was  found  by  fpccial  Vcrdifl,  that  the  Negroes  gtocs.^  ^' 
Were  Infidels,  and  the  SubjeSts  of  an  Ittfidel  Prince^  and  ^  C.  s  Keb. 
'are  ufually  bought  and  fold  in  America  as  Mcrchandife,  1^^^ .  \^^ 
by  the  Cuftom  of  Merchants,  and  that  the  Plaintiff  33^,337. 
bought  thefe,  and  was  in  pofleflion  of  them  until  the  ^^  5/*^^ 
Defendant  took  them.     And  Thomffon  argued,  there  coniw/' 
could  be  no  Property  in  the  Perfon  of  a  Man  fuflBcicnt  See  5  Mod. 
to  maintain  Trover,  and  cited  Co.  Lit.   1 16.     That  no  r/'J|^^'*^* 
Property  could  be  in  Villains  but  by  Compaft  or  Con-  3iiv.*^6,337. 
queft.     But  the  Court  held,  that  Negroes  being  ufually  Cra  jac  a6a, 
bought  and  fold  atnong  Merchants,  as  Merchandife,  Jljj;  ^^^ 
and  alfo  being  Infidels,  there  might  be  a  Property  in  391,'  545,* 
them  fufficient  to  maintain  Trover,  and  gave  Judgment  ^^r-  »«• 
for  rfie  Plaintiff,.  mfiCaufa,  this  Term  ;  and  at  the  end  H^t.^","^  ' 
of  the  Term,  upon  the  Prayer  of  the  Attorney -General  1  Com.  Dig. 
to  be  heard  as  to  this  Matter,  Day  was  given  until  next  *'9- ^      ^ 

i  Mod.  lys-  5  Com.  Dig.  35Z.    5  Bac  Ab.  964. 


\Smiiht  againft  AbdL  ♦  P.  Zq% 

^^ECTMENT,  and  upon  Nan  Ciilp.  and  a  Special  Tenant  for 

Verdia,  the  Cafe  was  ;  Tenant  for  Life,*  Remain-  J:}^*  ^«^»«  *, 
der  for  I/ifc,  Tenant  for  Life  levied  a  Fine  to  him  in  K^S^^i^ 
Remainder  for  Life  and  his  Heirs,  /ur  conu/ans  de  droits  I-ife  -,  Jt  is  a 
and  per  Curiam,  without  Argument,  Both  their  Eftatcs  ^'S'Sfat^ 
are  hereby  forfeited,  the  one  by  the  Gift,  the  other  by  s.  c.  2  jo^65. 

the  Acceptance  of  f uch  Eflatc*  3  Keb.  787, 

733. 
Vid.  Ow.  1560    Cro.  El.  757.    1 1  H.  4.  lo. 


Fariefcue 
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Fortefcue  againft  Abbett. 

Dcvife  to  hi«  s  £  JECTMENTy  and  upon  Non  Gulp,  and  a  Special 
Saas fevcraiiy  VerdiS,  the  Cafe  was;  one  having  three  Sons,  A. 

aodT#onV  ^^^  fi**^*  ^/  ^^^^  f^^«"^>  ^-  ^^^  ^^"*d»  d^^ifed  a  part  to 

die,  his  part  to  cach  without  any  Limitation  of  £(^ate,  and  if  any  of 

Rotot^o-  them  die,  that  his  part  fhall  remain  to  the  reft,     ^hn 

verSon  de-^  ^'^^'  ^"^  whether  his  part (hould  remain?  was  the  quef- 

fcend«tothe  tion :  And  it  was  argued  by  SauftderSy  that  it  (hould 

d^^'^th*^*^  not  remain,  but  the  Remainders  are  contingent,  and  the 

contingent  re-  defcent  of  the  Fee  upon  J^ij^w  deftroyed  the  particular 

mainders  to  Eftate  devifed  to  him,  and  confequently  the  Remainder 

?!  ^^i!!I'K?°'  to  ti»e  others.  Pcllexfen  anfwered,  that  it  might,  be  good 
It  is  good  by       ,  r^  "1%     •/-  I-  ^     Vv    .^ . 

way  ofexccu-     by  way  ot  Lxccutory  Devile,  according  to  trie  Opinion 

tory  Devifc.  of  Fleming  in  Wood  and  Ingerfcles  Cafe^  7.  Crol  260.  con- 
ro^8o*  ^°"'  trary  to  the  Judgment  of  that  Cafe  ;  ^  adjoumatur  till 
aDanV.  519.  Pafch.  ^o.fojieay  when,  ut  audhiy  the  Court  adjudged 
P*-  '^'  00  ^t  to  be  a  good  executory  Devife  to  the  younger  Sons, 
I^Kcb.788,  accoiding  tothc  Opinion  of  Fhmtn^y  and  contrary  to 
Vi'l.  X  Ley.  the  Judgment  of  Hood  and  Ingeifoles  Cafe. 
iSS. 

a  Jon.  451.  R*y.  162.  i  Sid.  153.  Vaug.  259-  a  Saund. '386.  i  Bnlft.  61.  a  Cro^ 
2^,655-  Ante  39.  Vid.  2  Cro.  59o.  655i  695.  Cro.  Kl.  «33.  204.  225-  Oodb,  282, 
Pal.  131.  Dy.  33,  124*  Bridgman  I.  Mo.  422.  2  Leon.  11.  3  Leon.  64,  1  RoU 
Abridg.  6ii,  839,  b35.  836  b.  2  Rol.  Rep.  196,  2'Si.  3  Com.  Pi^.  2*6.  4  Sac.  Abr. 
332*    Ftara^.  C-  Rem.  264-    Po\f .  oa  Dcv.  41S.    Doug.  502. 


*  P.  203  *   Taylor  againft  Bekon. 

Payment  to  a     jy  E  B  T  upon  a  Judgment:  The  Defendant   pleads, 

^e^'shcViff  up-  ^^^^  ^^^  ^'^^  ^^^^^*  "P^"  *  Cfl/./tf5,  aud  committed 

on  a  Ctf.  5a.  to  tlie  Marflial  of  this  Court,  and  that  he  had  paid  the 
i$  no  Plea  ia  Money  to  him  in  Saiisfa6iion  of  the  ludgment ;  upon 
.Sm?nt"but  Demurrer  fidjudged  no  Plea,  for  the  Marllial  is  not.  to 
payment  tothc  recfive  the  Debt,  but  only  to  detain  tlie  Defendant  in 
Shenffupon  A  Prjfon  until  he  hath  paid  it  to  the  Plaintiff.  But  Pay- 
s'*c/i  Jon.  mcnt  to  the  Sheriff  upon  a  tieri  Fatias  is  a  good  Klea, 
97,  98.  for  he  hath  thereby  an  Authority  to  levy  the  Debt ;   but 

3^c^'748»        Payment  to  the  Sheriff  upon  a  Cafias  ad  JatLfacicnd'  is 
C^.  itev.  260,  perhaps  nt)  Plea  for  the  Rcafon  aforefaid. 
Vide  3  Co. 

Riigcway*8.cafe.  8  Co.  Dr.  Druty'i  cafe,  i  Leon.  141.  Cro.  El.  390.  Cro.  Car.  St8 
1  Cjom.  Prac  364.    4  Bac.  Abr.  76.     Cowp.  72S.    2  Term.  Kcp.  45- 

Term. 
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Sir  John  Xawrence  againft  Blithe. 

J)  EBT  in  London  againft  the  Defendant,  as  Heir^  be-  ^p^^  Re„ov- 
ine  removed  hither,  the  C(ueftion  was,  if  the  Heir  ai  from  an  in* 
fliould  find  Bail  here,  as  he  did  in  the  inferior  Court  of  ^nor  Court  an 
London,  where  they  compel  all  Defendants,  Heirs  or  S^'cWtoBail, 
Executors,  to  find   Bail?    And   there  are  Precedents  ashewasbe-' 
wherein  Executors,  being  held  to  Bail  there,  were  here  ^^^' 
alfo   upon  Removal  forced  to  find  Bail :  But  no  Pre-  gi.  *   *'^°' 
cedent  being  (hewed  of  Bail  found  by  an  Heir  in  fuch  3  Kcb.  803. 
Cafe,  the  Court  denied  to  hold  the  Defendant  to  Spe- 
cial JBail  in  this  Cafe:  And  it  was  faid,  that  Kelynge 
and  Hale  had  denied  it  upon  Removals  in  the  Cafe  of 
Executors. 


Clappe  againft  Edgecombe. 

ir\  EBT  was  brought  in  -B.  /?.  upon  Stat.  5  EUz.  for 

-^  ufing  a  Trade  in  Devon/hire,  which  was  fent  by  f^,"Cght* 

A'^/>ri«j,  and  tried  in  D^v(7«/Xirf  for  the  Plaintiff;  and  tobeUidin 

now  it  was  moved  in  arreft  of  Judgment,  that  the  Ac-  ^*^ep">pcr 

tion  fhould  have  been  brought  as  well  as  tried  in  De-  s.^cs^Keb. 

vonjhire.     To  which  it  was  anfwered,  that  in  Hughes  804. 

and -Bflrww'j  Oi/f  it  was  refolved,  that  Debt  lay  in  this  »^V'*a49»»5« 
Court :  But  it  was  replied,  that  after  that  Cafe  inter 

Nicholls 
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P.  205     JViV^io//.?  and  Cochinell,  in  the  Time  of  *  HaU  Chief  Jof- 
it  was  adjuciged   that  the   Action  ought   to  be 


tice. 


brought  in  the  proper  County,  upon  which  the  Court 
ordcied  the  Cafe  to  be  put  in  the  Paper* 


Fofter  agtiaft  Hawien. 


Jnnrcaft  Lots 
for  their  vcr- 
dia. 

Ante  140. 
«J(m  82.  S 
Bxc.  Abr.  s8s. 
BaUer.  N.  P. 
5eS.  a  Hale's 
P.  C  496.  % 
Hawk.  P.  C 


J'RESPASS  tried  by  Niji  Prius  in  Northumberfdnd  ; 
The  Jury  not  agreeing  cad  Lots  for  their  Verdid, 
and  gave  it  according  to  Lot ;  for  which,  upon  the 
motion  of  Levinz,  the  Verdift  was  fet  a(ide  ;  and  or- 
dered the  Jury  to  attend  here  next  Term  to  be  fined. 

Nota,  In  HaU*s  Time,  in  a  Cafe  between  the  King 
and  the  Loxd  i'itzwattr^z  Verdid  was  fet  alidc  for  the 
fame  Caufe. 


He  woQldhave 

A.  rob  the 

HonTeof  5. 

and  he  fimnemm 

d»M.)  did  rob 

Mm  ;  a£tiont- 

b!e. 

S.  C  a  Joa- 

8^ 

1  Ventr  z%y 

S  Keb.  80S. 

Sis,  841. 

I  Com.  Dit< 

4  8ac.  Abr. 

508 

4  Str,  194- 

B^b.  140* 


Richard  Froude  againft  Froude. 

/^ASE  for  thef?  Words;  Richard  Froude  zvtni  to 
^  Dean'j  Houjcy  and  would  have  had  him  to  rob  Bolton*i 
Houfe,  and  he  (  prad'  Richard  Froude  innucndoj  did  roh 
h'm.)  After  Verdicl  for  the  Plaintiff  upon  N^on  Culf. 
Judgment  was  ftaid,  becaufe  it  does  not  appear  but  by 
l\\t  innuendo  who  it  vas  that  robbed  Boiton\  Houfe, 
and  the  innuendo  does  not  fufficicntly  fhcw  it  ;  for  it  is 
but  the  Plaintiff's  Inference,  or  Conftiuflion  upon  the 
Words  that  the  Words  were  fpoken  of  him.  But  af- 
terwards upon  Argument  by  Maynard  for  the  Plaintiff, 
citing  3  C/o.  291,  308,  340>  618,  710,  747,78-7.  Mo. 
63,  409,  410.  that  the  firft  Words  are  aftionable  of 
thotnfelvcs,  and  the  others  for  Aggravation  :  And  by 
PoUe:cfen  for  the  Defendant,  citing  2  Bui,  206.  3  Cro. 
167.  0.4.  I  5.  i.  18.  b.  Lane  q^,  Telv,  C)o,  contra. 
Judgment  was  given  by  the  whol^  Court,  yr»7.  Rains-- 
ford^  Twyfdeny  and  Jones  for  the-Plaintiff,  that  the  firft 
Words  of  themfclvcs  were  actionable,  ancl  made  worfc 
by  the  fecond,  whether  the  Robbery  be  intended  done 
by  the  Plaintiff  himfelf,  or  by  any  other  at  his  Procure- 
ment. 

The 


Mich.  29  Car.  11.  in  B.  R. 


♦  The  King  againft  P/ym. 

INDICTMENT  upon  Stat  5  Eliz.  for  ufing  the  Trade 
of  a  Cojhrmnnocr^  or  Fruiterer.  The  Defendant 
demurred  to  the  IhcjiSmont,  and  Pcllexjen  argued  for 
the  Defendant,  that  the  Fruiterer  is  not  a  \  radc  within 
the  Statute,  z  BulJI  188.  Dolhyn  Recorder  of  London 
contra^  a  Barber  hath  been  adjudged  a  l  rade  within 
tlie  Statute,  which  was  agreed,  But  Twyfden  and 
Jones  held  ftrongly  a  Frwterer  was  no  Trade  within 
the  Statute  ;  Ruinsj'oKX  doKxhixngy  M^'ylde  Sibicnt,  it  w-as 
atijourncd. 


•  R  206 


Cijiermtnger, 

if  a   Trade 

within  the 

5  EL 

b.  C  I  Vent. 

3*6    346. 

3  Keb.  816, 

§43. 

5  Kliz. 

I  Rol.  Rep. 

10* 

A  Barber  is. 

5  Rliz. 

Vid.  1  Lev. 

8;. 


Wettenhall  agaiaft  Sherwin. 

ERROR  of  a  Judgment  in  Battery  in  ChJIer^  aflign- 
ed  by  LevhiZy  that  the  Declaration  is  by  Way  of 
Recital,  quod  cum  he  was  beaten,  £5?c'.  upon  wliich  the 
Judgment  was  revcrfed,  nijij  Uc.  when  SaunJers  came 
and  prayed  a  new  C^r//orfl //,  for  the  Record  is  right 
there,  but;^ badly  ceitified.  Tk>  which  it  was  anfwcred, 
that  Diminution  cannot  be  alledged  Af  a  Thing  which 
IS  fully  certified,  but  in  fomething  that  is  \\ 'anting,  as 
Want  of  Original,  Warrant  of  Attorney,  ^c.  Of 
which  the  Court  would  hear  farther  next  1  crm  ;  Sluare 
adjournatur. 


Battery  per 

qu$d  cum,  ^c, 
Vi.le  Z  Jon. 

2  Show.  Cafe 
17,  180.  204. 
&  2  Salk. 
636.  ®'f.  ib. 
Crrtiorar:  to 
Clejier   upOQ 
Error  in  a 
Recoid  fully 
certified. 
i^drre^  if  it 
lies. 


Harper  againft  Burgh. 

fjOVENAST,  and  declares,  that  Leffee  for  forty 
^  Years  demifedto  the  Defendant  for  twenty  Years, 
rendering  i^l.fer  annum  Rent :  and  that  tlie  Defendant 
covenanted  to  pay  it,  and  that  afterwards  he  in  Rcver- 
lion  upon  the  new  Leafc  for  40  Years  afTigned  his 
Term  to  the  Plaintiff;  to  which  the  Defendant  at- 
tourned,  and  affigns  for  Breach  Non-payment  *  of  j6/. 
Vol.  IL  O  for 


Leflbr  f^rantt 
h  >  Re vf  I  lion, 
and  after  af- 
ter Afliftn- 
ment  rt^^eafes 
Covenants 
to  the  LtiTee, 
bnt  before 
Breach. 
S.  C.  2  Jon. 
102* 
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I  Lev.  2S9> 

260. 

Co  Lit.  215* 

Allen  39* 

awai.  Zl6. 

5  Com. Dig. 

235- 

%  Cb,  C  if- 

169. 

Doug*  32a. 

3  Term.  Rep. 

627 


qnsJam  J.  S. 
intended  a 
Stranger.- 
^Keb.  810 


for  a  Year's  Rent  due  at  Lady-Day,  ig  Car.  a-  The  De- 
fendant pleaded,  that  before  the  Rent  became  due, 
the  Leflbr  releafed  all  Covenants  to  him  ;  upon  which 
the  Plaintiff  demurred;  and  now  by  Rainsfard  and 
Jones^  they  two  being  only  in  Court,  This  Releafe  of 
the  LefTor  to  the  Lcffee  is  a  good  Bar  of  this  Adion, 
being  before  Breach  though  after  the  Affignment,  zc- 
cording  to  Middletnore^  znd  Goodalis  Cafe,  i  Cro.  Sd 
fojlea  Term.  Pafch.  being  moved  again,  and  the  Court 
full.  Judgment  was  given  for  the  PlaintiflF,  for  tjicy 
would  intend  the  A^ion  to  be  grounded  -upon  the 
ReddendutMy  which  is  a  Covenant  in  Law^  which  ran 
with  the  Reverfion  at  Common  Law,  before  the  Sta- 
tute of  H.  8.  apd  paffed  by  the  Grant  of  the  Reverfion, 
fo  that  the  Leflbr  could  not  releafe  it  after  his  Affign- 
ment;  and  Middlemore's  Cafe  is  upon  a  Collateral 
Covenant. 


Philip  Bichrjlaffe  and  Wife  againft  Percy. 

DEBT  upon  Judgment,  and  declared,  that  Clarke 
recovered  90/.  and  made  the  Plaintiff"  Anne  Ex- 
ecutrix, and  died,  and  that  fhetook  for  Hufband^^m- 
dam  Philiffum  Bichrjlaffe.  The  Defendant  pleaded, 
that  the  Plaintiffs  were  never  married :  The  Plaintiff 
demurred ;  upon  which  the  Declaration  was  adjudged 
ill,  for  qiundam  Philiffum  Bickerjlaffe  (hall' not  be  in- 
tended the  now  Plaintiff  Ph'dify  according  to  Dy*  70  b. 


Smartle  againft  Scholar. 


inJECTMENT,  and  in   a  Special    Verdi  a     upon 
-lL  ]s[on   Culf.  the  Cafe  was:  One  feifed   in    Fee  de- 
vifcd  to  a  Stranger   and  his  Heirs  after  the  Death  of 
the  Devifor  and  his  Wife  ;  the  Devifor  died,  and  whe- 
ther 


S.  C  2  Jo.  28 
265,  266,  267. 

Vaugb.  262, 

264» 

1  Mod.  189. 

I  Vent.  323. 

&vide  ibid.^76,  and  i  Sid.  191.    Raym.  453-    Cro.  El.  i5«     Cio.  Jac.  ^^5. 

123.     I  Ro:  Ab.  844-    1  P-  Wm.38,  473.     Prec.  Chanc.  439-     1  Burr.  553- 

2609.    2  Bl.  Rei^  693.    Cowp.  40.  43«     Doug.  492  498,  Sou 


Mo.  7,& 
S  Buxtr. 
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ther  the  Stranger  fhould  take  prefcntly,  or  not  until 
after  the  Death  of  the  Wife  ?  And  whether  fhe  fhould 
have  it  for  her  Life  by  Implication  ?  Was  the  C^ef- 
tion  :  And  Tremqine  argued,  that  the  Stranger  fhall 
have  tit  prefently,  and  the  Wife  nothing  :■  Otherwife, 
hefaid,  if  the  Dcvifc  had  been  to  the  Heir  after  the  * 
Death  of  the  Wife,  for  then  there  is  no  one  elfe  to 
take  in  the  mean  time.  Mo.  Fafch.  7.  123.  2  Cra.  75. 
Norton  V.  Horton.  Conqia  Courtney  v.  Fet.  Bro.  107.  A 
Devife  to  a  Stranger  after  the  Death  of  ihe  Wife  is  an 
Eftate  for  Life  to  the  Wife  by  Implication.  But  then, 
ut  videtury  the  Stranger  is  not  to^  have  the  Eftatc  until 
after  the  Death  of  tfie  Wife,  as  well  as  the  Hulband; 
and  the  Heir  takes  it  in  the  mean  Time;  If  adjournatur. 
But  aftetVards  it  was  fo  adjudged. 
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Vide  I  Vent. 

376. 

z  Vent.  84», 

366. 

%  Jon.  98. 

1  Leon.  278. 

2  Rol.  IS4- 
I  And.  33*. 
%  Chan.  K. 
155- 

1   Chin.  R. 

113 

I'Show.  %S'  ' 

Z6. 


The  King  againft  Thompfon. 

"p  RROR  of  a  Judgment  on  an  an  Indictment,  which 
-■^  was,  that  the  Defendant  did  fctenter  receive  and 
harbour  divers  Robbers,  »to  the  Jury  unknown,  who 
had  ftolen^feveral  Goods,  and  committed  divers  Burg- 
laries. The  I  ft  Exception  >x'as,  that  this  is  too  gene- 
ral, no  more  in  Effe6l  than  communis  receptor  felonum 
and  cited  Co.  3  Injl.  12,  13.  Indictment  for  uling  di- 
-verfas  diabolicas  artes  ;  and  Rolle  Indiclfnent  79.  Commu- 
nis ofprejfor  vicinorum,  nauglit  ;  1  .:t  communis  Bar- 
relator  is  good  ;  fo.  it  is  a  Term  well  known.  2. 
Scienter  recffit  is  not  good,  but  it  ought  to  be  that  he 
knowing  them  to'^e  Robbers  received  them  ;  for  he 
might  know  the  Men,  and  not  know  them  to  be  Rob- 
bers, I  Cro.  Bolton  V.  Banks y  Csr  ib.  Kirmlon  v.  IV ells. 
3.  It  ought  to  be  fehnice  recefit -,  for  the  Receipt  and 
Harbour  of  Robbers,  knowsng  them,  is  Felony.  Sed 
Non  allocatur ;  iov  fer  Curiam,  i.  Perhaps  the  Felons, 
no  more  than  the  Felonies  and  Burglaries,  could  not 
be  known  particularly;  and  a  Iloufe  that  harbours 
Felons  is  a  common  Nufance  as  a  common  Btwdy- 
Houfe  isi  and  to  the  fecond,  3^««  faid,  thai  Jcienter 
had  .been  latety  ruled  good  in  one  Sally's  Cafe  :  And 
to  the  3d ;  the  King,  if  he  pleafe,    may  pafs  by  the 

O  z  Felony, 


IndiAment« 

qmtJjcitnUr 
rectpit  divert 
Robbers,  and 
does  not  I'ay 
feUnic€f  nor 
fciens  them 
'to  be  Robbers*. 
3  Keb.   674. 
375,  ;6o,  78», 
817.. 

Vide  6  Mod. 
311* 

S'lpft.  213. 
Hob.  138. 
%  Hawlt.  P.  C.  , 
323- 
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Felony,  and  make  the  Indiflment  for  Trcfpafs  ;  where- 
upon the  Judgment  was  aflBrmed. 
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Debt  counting 
of  k  iUvaflavn 
lipon  Obliga- 
tion ;lif s  not 
againft  Exc- 
CQtors. 
S.  C.  I  Vent. 

315.  3»r- 
I  3  Keb.  798, 

Ante  40,  I33» 

145, 189. 

VM.  I  Lev. 

147.  «55.  256. 

a  Sho.  55.  56. 

I  Vent.  315. 

35l#  355*     i^aund.3i6.     i  Sid.  397.    Jfi. 

691.        Difcontinuance  after  Argiunent* 


*  Ent  againft  Withem. 

T^EBT  upon  an  Obligation  againft  the  Defendant  as 
^^  Executor;  and  declares  upon  a  Devajlairit.  De- 
fendant ^  pleads  feveral  Judgments  and  ««/  JP^^  ^^^^^ 
5/.  liable  to  the  Judgments,  which  is  not  fufficient  to 
fatisfy  them.  The  Plaintiff  demurred,  and  upon  Ar- 
gument Judgment  for  the  Defendant ;  for  an  Aflion 
upon  an  Obligation  counting  of  a  Dcvaftavit  againft 
an  Executor  will  not  lie  ;  alitety  in  ^n  Aftion  npon  a 
Judgment ;  for  there  the  Plaintiff  may  count  of  a  D^- 
vafiavil.  Upon  which  the  Plaintiff  prayed  Leave  to 
difcontinue,  and  had  Leave. 

ant.  166.    I  Lev.  227,  298.    i  Term.  Rep. 


'No  Survivor- 

yhip  by  the 

F-ccleiiaftical 

Law. 

S.  C.  2  ho 

p.1.  5o. 

3  Jon.  130. 

Vi(l.  %  Ton- 

162. 

I  Lev.    164. 

«  Sho/  50. 

Prohibition' 


Bajlard  againft  Stukely. ' 

ONE  devifed  Goods,  to  A.  and  5.  the  Executor  af- 
fcnted  to  the  Legacy,  and  afterward  A.  died  ; 
and  now  the  Executor  of  A.  fued  in  the  Spiritual 
Court  for  A%  Share,  there  being  no  Suivivorfhlp  in 
f  uch  Cafe  by  the  Laws  Ecclcfiaftical  ;  whereupon  B^ 
fued  a  Prohihitiorty  and  declared,  and  upon  Demurrer 
and  Argument  it  w^as  adjudged  the- Prc>A/^;//o7f  fhould 
iUnd ;  for  by  the  Affent  of  the  Executor  the  Intereft 
was  veftcd  in  the  Legatees,  and  became  a  Chattel  in 
them  governable  by  the  Rule«  of  the  Common  Law. 


J^iiierP^am 
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Bevtrjham  againft  OJborne. 


DEBT  for  Rent.    The  Dcftndant  pleaded  ASlio  non.  Debt  for 

^c.  quia  didty  ^c.  when  it    became    due,  paratus  ^^rauffuU 

fu.t,  <J  adhuc  paratus  exijiit  jcherey  &  frojert  hie  in  Cur'  jthere  with- 

thc  Money.     The  Plaintitf    demurred,  and   the   Plea  oMt  ^btuht. 
was  adjudged  ill ;   i.  Becaiife  he  does  not  plead  an  ohtu-     ^^'  *  ^®'*^' 

///.  2.   The  Pica  is  not  to  tlie  A6lion,  but  only  in  Ex-  3  Keb.  800, 

cufe  of  Damages.  ?/°'  ^*^   . 

^  Vid.  Kay. 

419* 

Slujcre  of  the  fiift  Reafon,  for  Rent  is  demandable  ;  i  Roi.  573. 
othcrwifc  of  a  Sum  in  grofs  which  is  payable  without  3  Lev.  104. 
Deniand. 


*  Ingram  againft  Bray. 
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REPLEVIN  ;  Defendant  made  Conufance  for  Rent       ^    ^    • 
and  Heriot,  as  Bailiff  to  J.   S.  The    Defendant   Bema^as    " 
pleads  in  Bar  as  to  the  Rent  a  Releafe  of  all  Demands  ;   doos  not  rc- 
and  as  to  the  Heriot,  that  A.  and  B.  as  Bailiffs  to  the  J^**^^  the  Rent 
fa  id  y*   S.  auter  foils  made  Conufance  in  Com.  Banc*  L^afc.^"  * 
and   pleads  the  Record  at  large,  prout  fatet^  &c.     The  1  Vent.  314. 
Defendant  demurred,    and   lollexfen  argued^  that  the  *  ^^'  |^** 
Bar  was  naught  as  to  both  Points;  for  i.  The  Rent  g^p.^  '^  *' 
is  incident  to   the  Rcvcrflon  i|i  this  Cafe,  and  is  not  Vid.  3  tev. 
barred   by   Releafe  of  all  Demands,  for  the   Releafe  '*^^ 
does  not  bar  the  Reverlion,  2  Cro.  Hancock  and  Field's   loi. 
Cafe  ;  and  Fenn  and  Han/on's  Cafe  in  this  Court,  Pafch.  Poft.2i5.«i6. 
IS  Car.  2.  But  fuch  a  Releafe  will  bar  a  Rent-fervice  {^J^;^/ 
in  Fee  according  to  Lift,  to  which  the  Court  inclined,  in  Replevin 
2.  This  is  not  good  as  to  the  Heriot,  becaufe  it  is   not  ««'^'/"''  ^orr 
faid,  that  the  Conufance   in   the  Common  Pl^as  was  ■v''J^*]^J^^  jf 
made  by  the   Affent  of  J*  S.  for    it  might  be   by  a  itwasnot' 
Stranger  without  his   Privity.     Alfo   there   wants  an  with  the 
Averment  of  a  Life,  as  it  appeai-s  by  the  Record  here  jf  the  jid^- 

fct   ment  was  gi- 
*   ven  upon    the 
Manner  of  Pleading.    Vid.    I   Lev*  994,   295>  &c.  ib.    Cowp.  $05*    Doug.  40/.     x 
l^tim*  Rep.  310* 
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fet  forth  ;  and  then  the  Judgment  tlierc  b.eing  founded 
upon  the  Manner  of  the  Plea,  and  not  upon  the  Mat- 
ter, it  is  no  Bar  here,  where  the  Continuance  of  the 
Life  is  averred;  to  which  the  Court  inclined  likewifc. 
But  it  was  adjourned. 


Son  promifed 
his  Father  to 
pay  1000/. 
to  bis  Sifter, 
the  Sifter 
may  bring 
the  AaiOQ. 
S.  C.  I  Vent. 
317,  318,  33». 
*2  Jon.  ioi. 
Kay.  302. 
3  Lev.  139. 
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3  Keb.  786, 
814.  Qfr. 

4  Burr.  Z237. 
Cowp.  ?94. 

i'romife  to 
one  to  be 
pet  formed  to 
another. 
Vid.  Ljt.  206. 
HetK  1-6. 
Hard   321. 
Hutt.  106. 
Benl.  132. 
3  Cio.  1^3, 
6i9r  65a. 
Siy.  6,  31 
Rayrn.    302. 
3  Keb.  786, 
814,  &c, 
I  Rol.  31,  32. 
i.J...  103. 
^  I  Vent.  6,  7, 


Button  and  Wife  againft  Poole. 

jSSUMPSITy  and  declares,  that  the  Father  of  the 
■^  Plaintiffs  Wife  being  feif<*d  of  a  Wood  Which  he 
intended  to  fell  to  raife  Portions  for  younger  Children, 
the  Defendant  being  his  Heir,  in  Conlideration  the 
Father  would  forbear  to  fell  it  at  his  Requefl,  pro- 
mifed the  Father  to  pay  his  Daughter,  ndw  the  Plain- 
tiff's Wif<*,  looc^/.  and  avers,. that  the  Father  at  his 
Requeft  forbore/ hut  the  Dcfendanf  had  nqt  paid  the 
lOoc/.  After  Verdi6t  for  the  Plaintiff  upon  Non  Af- . 
fumpjit^  it  was  moved  in  *  Arref^  of  Judgment,  that 
the  A6!ic)n  ought  not  to  be  brought  by  the  Daughter, 
hut  by  the  Father ;  or  if  tlie  Father  be  dead,  by  his 
Executory  ;  for  the  '  Promifc  was  made  to  the  Father, 
and  the  Daughter  is  neither  privy  nor  interefted  in  the 
Confideiation,  nothing  being  due  to  her:  Alfo  the 
Father,.  notwitliRanding  this  Agreement  with  the  Son, 
might  have  cut  down  the  Wood,  and  then  there  was 
no  Remedy  for  the  Son,  nor  could  the  Daughter  have 
reloafed  the  Promifc,  and  therefore  fhe  cannot  have 
an  Action  again  (I  lisjn  for  not  performing  the  Promifc, 
and  divers  Cafes  were  cited  for  the  Defendant,  as  Yelv. 
Rfppati  V.  Norto7i^  Pnwes  v.  Leader^  Starky  'v.  Afilnery 
I  RgIL  31,  3Z.  Si:\  296.  and  a  Cafe  lately  refolved /« 
Com.  Banc,  inier  Nor r is  ^  Piney  intrat.  Hill,  zz  £!f  23 
Car.  %.  1538.  where  the  Cafe  was  ;  If  you  zuill  marry 
rncy  I  will  pay  V our  Children  fo  much  \  and  the  A 61  ion 
being  brought  by  the  Children,  adjudged  it  lay  not. 
On  the  other  lide  it  was  faid,  if  a  Man  deliver  Goods 
or  MoH'^ry  to  H.  to  deliver  or  pay  to  B.  8.  may  have 
an  A6ii<>n,  becaule  he  is  to  have  the  Benefit  of  the 
Bailment;  fo  here  the  Daughter  is  to  have  the  Benefit 
of  the  Promifc:  So  if  a  Man  fhould  fay.  Give  me  a 
Horfe,  I  will  give  your  Son  10/.  the  Son  may  bring 
the  Action,  bccaufc  the  Gift  was  upon  Confidrcatioa 

of 
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of  a  Profit  to  the  Son  ;  and  the  Father  is  obliged  by 
Natural   Affeflion   to  provide  for   his  Children;    for 
which  Caufe  Affe6lion  to  Children  is  fufficient  to  raife 
a  Ufe  to  them  out  of  the  Father's  Eftate;  and  there- 
fore tlje  Daughter  had  an  Intcrel^  in  the  Conlideraiion;/^ 
and  in  the  Promife  ;  and  the   Son   had   a  Benefit   by 
tills  Agreement,  for  by  this  Means  he  hath  the  Wood,.* 
and  the  DanghifVr  is   without  a  Portion,  which  other- 
wife  in  all  Probability  the  Son  would  have  been  left 
to  pay,  if  the  Wood  had  not  been  cut  down,  nor  this 
AgreeHient  between  him  and    his  Father,  and  for  Au- 
thorities of    this  Side  were  cited.  Roll,  i  Ab.  31.  Old- 
man  V.  Batemany  and  ibid,  32.  Starky  v.  Meade.     Upon 
••  the  fir  ft    Argument  JVylde  and  ^nes  Juftices  feemed  to 
think,  that   the   A6lion    ought  to  be   brought   by  the 
Father  and  his  Executors,  though   for  the  fienefit   of 
^the  Daughter,  jand   not  by   the  Daughter,  being  not 
privy  to  the  Promife,  nor  Confideration.     Tzvyfden  ap4 
Rainsford  itcm^ A  contra i  and  afterwards  two  new  Judg- 
es being  made. /c/7    Scroggs   Chief  Juftice  in  Lieu   of 
Rainsfordy  and  Dolbin  in  Lieu    of  Twyfden^  the   Cafe 
was   argued   again   upon  the   Reafons  aforefaid  ;  and 
now   Scrog^s  Ch.  Jufl.  faid.  That  there  was  fuch  ap- 
parent Confideration  of  AffecSion  from  the  Father  to 
his  Children,  for  whom  Nature  obliges  him  to  provide, 
*  that  the  Confideration  and    Promife   to  the  Father    ^ 
may  well  extend  to  the   Children:  And   ht^^nA  Jones        *•  2 1? 
remembered  the  Cafe  of  Norris   &  Ptne  \  and  tliat  it 
was  adjudged  as  aforefaid.     But  Scroggs  faid.  He  was 
then  and  dill  is  of  Opinion  contrary  to  that  Judgment. 
Dolben,  Jufiiee,  concurred  with  him  that  the  Daughter 
might   bring  the    A6lion  ;  Jones  £^  Wylde  hctfiiabant. 
But   next  Day  they  alf  >  agreed  to  the  Opinion  of  the 
Chief  Juftice  and  Dolben  ;  and   fo  Judgment  was  given 
for  the  Plaintiff,  for  the  Son  hath  the  Benefit  by  having  . 
of  the  Wood,  and  the. Daughter  hath  loft  her  Portion 
by  this  Means.     And  now  Jo7ies   faid.  He  muft  confefs 
he  was  never  well  fatisfied  with  the  Judgment  in  Nor- 
ris i^  Pine's  C&{c;  but   being  it  was  refolved,  he  was 
loth   to  give  his  Opinion  fo  fuddenly  againft  it.     And 
Nota,    Upon    this  Judgment  Erro*        s   immediately 
brought;  and   Trin.  31.  Car.  2.  it  was  affirmed  in  th^ 
Exc  he(}uer-Cbambef  * 

Holmes 
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Holmes  againft  the  Manwcaptors  of  Broivtte. 

Bill  cannot".  ^CIRE  Facias  upon  a  Judgment  had  againft  the 
plead  Itfr^r  Principal  for   35/.  6s.   Sd.    Defendant    being   Bail 

fhe^vTncipat  pl^ac^^^.*  That  the  Principal  after  the^udgment  paid 
to  the  Piaiii-  the  Plaintiff  3 ',/.  in  Satisfaction  of  thftJDebt  tiue  upon 
tiff  in  Satif-  the  Judgment,  which  he  accepted,  flrrie  Plaintiff  dc- 
jn^emeot.  ^  ^  murrcd,  and  had  Judgment;  for  though  the  Bail  may 
\iJc2-J011.  plead  I'aymtnt  to  the  Plaintiff  by  Reafon  of  the  Con- 
^^ki^f'  dition  of  his  Recognizance,  which    is  to  pay  the  Con- 

I  Bac.  Abr.  demnation  or  to  render  the  Body,  which  the  Defendant 
ai8.  himfolf  cannot  plead  ;  yet  the  Bail  cannot  plead  Pay-.- 

aicrm.  Repl    mcnt  of  a   lefs  Sum  in  Satisfa6lion   of  a  greater  after 
the  Money   was  become  due.     PenpteVs  Cafe  5  Co.  and 
'  here  the  Money  was  due  immediately  by  the  Judgment. 


*  P.  213         *  iVaiier  againfl  Hall.   In  the  Exchequer. 

Fe'^flTiiivnt  "L^JECTMENT  of  Lands  in  Durham  hy  ^uo  minus 
villi  Lrtier  Lj  was  ftnt  and  tried  at  t^urham^  and  upon  a  Special 
hut  no  Live-  Verdic!  the  L  uie  was,  Maaotjon  being  Iciled  in  Con- 
ry  nor  Name  fideration  of  Marriage,  gave,  granted  and  confirmed 
in  thoT^eT,  ^'^  Marrareu  his  intended  Wife,  HahentT  to  her,  her 
^iiio'v.atc  Ihits  a>hl  Afflonsy  with  a  Letter  of  Attorney  in  the 
«s  a  Cove-  D«.eu,  but  a  Blank  for  the  Attorney's  Name.  And  the 
fWfeV.*'  ^"^""^  ^"*'^  ^^s  indorfcd,  Mcmoratidum,  that  Livery  and 
Via.  N.  Lut-     Seifin   was  made  per  Attorney,  leaving  a  Blank 

^^3-  for  liis  Name;    but  no   WitntflTcs  of  the  Livery   indor- 

^'jon^ios,  ^^^»  *^"^  ^^^  ^^^^  Sealing  and  Delivery  of  the  Deed 
106.  names  of  VVitncffes  werr  indovfed.     And  whether  this 

aLcv.  3;o.  i>io«jId  inure  as  a  Covenant  to  ftand  feifed  to  the  Ufc 
of  the  Wife  ?  was  the  Qjieftion.  Aigucd  by  Sha/tofy 
Serjeant  for  th**  Plaintiff,  and  by  levinn  for  the  De- 
fendant ;  and  for  the  Plaintiff  were  cited  Sanders  znd 
SavH\  Cafe,  Com  Banc  HilL  1655.  Rot,  1578..  Ad- 
judged, That  the  Grant  of  a  Rent  and  Attornment  by 
one  who  in  Faft  was  not  Tenant,  and  fo  no  Aitorn- 
ment,  fhould  inure  a^  a  Covenant  to  ftaud  feifed  :  And 
in  Crcjfxng  and  Scudamores  Cufe^  lately  in  JB.  /?.  there 

was 
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was  a  Blank  Letter   of  Attorney.     To  which   it   was  Ante  9. 
anfwcied  for  the   Defendant,  That   CrrJ/^ng  and    Scu-  l^""^'  '^^ 
damore  was   a  Bargain  ami   Sale  to  the  Son,  and  no  i  Vcot.  w» 
Money  paid,  and  that   Deed    inrollcd,  which   it  was  »38« 
held,  might  operate  as  a  C  venant  rather  than  the  Con- 
veyance Ihould  be   void.     But  there  the  Intent  of  the 
Party  was  only  to  pafs  a  Ufe,  and  fince  a  Ufe  could  not 
pafs  by   Bargain  and  Sale  for  Want  of  Cbnfideratibn, 
it  paifcd  as  a  Ufe  in  anothci  Manner  as  it  could.     But 
when  the  Parties  Intent  is  to  pafs  an  Eftate  as  at  Com- 
mon Law,  and,  not  by  Way   of  Ufe,  as  it   apparently 
was  in  this  Cafe  by   the   Letter  of  Attorney,  and  the 
Indoifemew;  though  the  Deed  be  void  as  to  this  Pur- 
pofe,  it  fhall  not  operate  by  way  of  Ufe.     Co.  Lit.  49,  Ante  fa.  9- 
a.    7.  Roll    787.   P/.    I.  5.  Tibb  &   Foflcthwaifs  Cafe,  jLev.  37^. 
where  the  fame  Point  was  adjudged  that  was  afterwards  {  ^^^  J^J' 
in  Crojpvg  and  Scudamore's   Cafe.     If  a  Letter  of  At- 
torney   had   been  in  the  Deed,' it  could  n^t  have  pafled 
by  Way  of  Ufe,  for  the  Alteration  of  the  Warranty. 
Ilere  the  blank  Letter  of  Attorney  is  fuiRcicnt  to  fhew 
the  Parties*  Inttjit  was  to  pafs  the  Eftate  as  by  Convey- 
ance at  Common  Law,  and  not  by  Way  of  Ufe.     And 
Fiffeld  and  Pr//irr'5  Cafe,  2  Rol.    789.  nu.   2,  Father 
grants   *  to  the  Son  without  Letter  of  Attorney  ;  yet 
that   fhall  not  amount  to  a   Co\cnant  to  (land   fcifed.     *  *  •  214 
And  FoJIer  &  Fo/iei's  Ca/ey  nufer  in  B.  R    where   the 
Mother  by  Articles  doth  grant   and  dcmife  to  the  Son 
in  the   prcfcnt  Tcnfc ;  yet  that  fhall  not  operate  as  a 
Covenant  to    fland  feifed,  ^  adjournatur.     But  after- 
wards, as  I  heard.  Judgment  was  given  by  all  the  Ba- 
rons, That  this  fliould  operate,  a  sa  Covenant  to  Oand 
fcifed  :  I  did    not   hear   their   Arguments,  but  I  was 
informed  they   principally   relied   upon   the    Cafe  of 
Cr offing  and  Scudamore.    ■ 


Cockairte 
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he  hadhtt  Df 
Jertt  he  vnuU 
hi  hdhged^  fiid 
of  oae  who 
nfed  the 
Trade  of 
Buying  and 
^. Selling,  not 
9L£kionable* 
Vid^  poll.  233. 


Cockaint  againft  Hopkins.    In  the  Exchequer. 

QASE,  That"  whcTcas  the  Plaintiff  for  7  Years  laft 
pall,  artem  vendendi  barganizandi  £^  emendi  legitime 
ulus  fuity  and  thereby  had  gained  great  Profit  for  the 
Support  of  himfelf  and.  his  Family,  the  Defendant 
injur i of e  falfo  £^  malitiofe  faid  of  him.  He  is  a  runn*- 
gate  Roguty  and  wovje  than  a  Rogue^  and  if  he  had  his 
Deferis  he  had  been  hungedy  whereby  he  loft  hiss  Cufiooi, 
but  does  not  allcdgc  any  fpccial  Damage.  After  Ver- 
di6l  for  the  Plaintitf,  and  divers  Books  cited  fro  U 
cont.  Judgment  was  ftaid,  and  the  Words  adjudged 
not  actionable;  for  -per  Cur\  Runnagate  is  not  of  the 
fame  Senfe  with  Bankrupt ;  and  the  PlaintiflF  does 
not  fhew  what  was  the  Trade  heufed,  it  might  be  a 
Tinker  or  a  Pedlar^  who  travel  up^and  down  the  Coun- 
try, and  arc  Rogues  by4  the  Stat,  of  EL  And  what 
follows,  and  defervejl  to  be  hangedy  arc  not  adionable. 
Sed  quctre  by  Rcafon  of  the  Words,  defervejl  to  be 
hanged. 


General  Re- 
Icafe  reciting 
the  particular 
Purpofes  ?n<J 
.  for  what  it 
was  malt*. 
S.  C.  2  Show. 

*P.2i5 

pi.  32- 

5  Kcb.  814, 

840- 

Ante,  210. 
3  Lev.  273, 

374- 

%  Lev.  99. 

110.272. 

1  Sid.  141. 

2  Show.  90. 
1  Mod.  99. 

1  Vent.  314* 
5Mo^.2Si. 


Morris  againft  WtlforcU 

COVENANT  againft  the  Defendant,  as  Executor 
of  Sir  Samuel  Starlingy  upon  an  Indenture  made 
between  the  Plaintiff  of  the  one  Part,  and  Sir  Samuel 
Starlin»y  and  Mary  his  Wife,  on  the  other  Part,  reci- 
ting, Whereas  Richard  Catfordy  Father  of  Alary, 
had  dcvifcd  to  the  Plaintiff  divers  Lands  and  Goods 
in  Truft  for  the  faid  Mary,  and  that  her  Hufband  ♦ 
fhould  not  intermcdle  with  them,  and  that  Suits  and 
DiiTercnccs  having  been  touching  the  Eftate  fo  dcvifed, 
it  was  agreed.  That  Sir  Samuel  Starlings  the  Hulband, 
fhonld  have  aooc/.  out  of  the  Eftate,  and  that  he 
fho'Tild  relcafe  all  his  Title  to  the  Refidue,  and  cove- 
nant that  he  would  not,  flus  fe^lare  turbare 'ud  molejlare 
the  Plaintiff,  fro  vel  concernen'  Slat,  freed'  G^.rford 
vel  recepiiorte  rcl  retentione  inde  ;  and  affigns  for  Breach, 
That  Sir  Samiul  afterwards  fued  the  Plaintiff  by  En- 
glifh  BlU  in  the  Exchequer  to  have  an  Account  of  the 

Eftate 
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Eftatc  of  Garfordy  and  thereby  put  him  to  the  Charge 
of  30c/.  The  Defendant  pleads.  That  by  Indenture 
after  the  Death  of  Sir  Samuel  made  between  the  Lord 
Grandifony  the  Hulband  and  of  the  faid  Mary,  and 
the  Plaintiff,  of  the  one  Part,  and  the  Defendant  of 
the  other  Part,  The  Lord  Grandi/ofi,  and  the  faid 
Maryy  and  the  Plaintiff,  releafc  to  the  Defendant  totu* 
eortim  jus  titulum  clameum  £s?  demand*  to  the  Brew- 
Houfe,  of  Sir  Samuely  and  to  all   the  Biewing  Vcffels,  , 

and  all  Claim   and   Demand  to   the- Brewing  Veffels, 
and  all  their  Claim  and  Demand  to  thePerfonal  Eftate 
of  Sir   Samuely  virtute    CGnfuetudtHts   Civiiatis    I  ondon 
vel  aliter   quocunque  modo.     Upon    which  the   Plaintiff 
demurred  ;  and  now  it  was  argued  for  the  Plaintiff, 
That  this    Releafe  cannot  bar  th'^  Plaintiff,   i.  Becaufe 
the  Releafe  w^as   made  for  a  particular  Purpofe,  fcil. 
to  releafe  the  Wife's  Cuftomary  Part,  and  the  general 
Words,  vcl  aliter  quocunque   modoy   do  not  rxt^nd  to  fo- 
reign    Matter   ;    fcil.    Damage   to    be    recovered    for  « 
Brcacli  of  Covenant  with  the  Plaintiff,  though  he  be 
the  Executor  of  Sir   Samud.     2.  Releafe  of  all   De- 
mands to    the-Per[onal  Lftatc    of  Sir   Samuel  will  not 
bar  Morris^  the  Plaintiff,  bccaufc  at  t!ic  Time  of  the 
Releafe  he   had  no  Right    to   demand  any  Part  of  the 
Eftate,  but   only   to  bring  his   AAidn  againft  the  Per- 
fon,  like   the  25   Aff.  7.  tit.   Exeaitioity    '30.  Co,  Lift, 
265.  b.  If  the  Conufec  releafe   to   tiie   Conufor*  of  a 
Statute  all  his  Right  in  the  Land,  yet  he  may  Hill  fue 
Execution    of  the    Land  ;  for  he  had   no  Right  nor 
Demand   to  the  Land  at  the  Time  of  the  Releafe,  but 
only  to   have   an   Action   againft   the   Party,  and   the 
Land  is  not  bound  but  in  Refpeft  of  the  Pcrfon.     To  / 
which   it   was  anfwcred  for  the  Defendant,  That  this 
Cafe  is  not  like   that   of  the.  Statute  ;  for  there  the 
Perfon    is   bound,    and  he   hath   nothing  to  do  with  ; 
the  Land   but  in  Refpp6i   of  the  Perfon  ;  but  here  he 
hath  nothing   to  do  with  the  Perfon  but  in  Refpeft  of 
the  Affets,  for  without  Affets,  the  Party  being  an   Ex- 
ecutor, is  not  chargeable.     ^ontSy  •  Wylde  and  Tmyj-     ^  -n 
den  Juftices  upon  the  firft  Argument  Mxre  of  Opinioii,  y.      •  2*'5 
that  the  Releafe  is  no  Bar,  notwithftanding  the  general   ,  Lev.  99, 
Words  ;  for  the  Releafe   b<}^ag  made  for    particular   101, 235. 
Purpofes  the  general  Words  arc  to  be  guided  by  the   \J!f^'  *^^* 
particular   Purpofes.     Raijisfo^i    Chief  Juft.    contra,  asho.pl. 3«. 

And 
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And  after  the  Cafe  had  been  argued  at  Bar  feveral 
Times  in  fJill.  30  and  31.  Judgment  was  given  for  the 
Plaintiff />tfr  totam  Curtain,  Z^/'/i-z' and  others  for  the 
Plaintiff:  Saunders  and  others  for  the  Defendants 


♦  P.  217  Term.  Sana.  Hill, 


ANNO 


29  &  30  Car.  11.  in  Banco  Regis. 


Loury  again  ft  Reynes. 

where  an  PROHIBITION  was  prayed  to  the  Ecclefiaftical 
onfrGilfdt  ^  Court  of  TorL  to  ftay  a  Suit  there  by  a  Curator, 
the  Eccie  -  which  that  Court  had  appointed  to  an  Infant  who 
aiHcal  Court  had  Only  perfonal  Eftatc,  againf^  another  who  detained 
Mm  a  GuaT.  ^^^^  Peifon  of  the  Infant  from  him  ;  and  the  Suit  was 
dian.  to   liave   the  Pcrfon   of  the  Infant   delivered    to   hira. 

Curia,  The  Spiritual  Court  may  appoint  a  Curator  for 
an  infant  that  hath  only  perfonal  Ef^ate,  but  whether 
fuch  Curator  can  maintain  an  A6lion  there  for  the  Cuf- 
tbdy  of  the  Pcrfon  ?  they  feemed  to  doubt-  But 
they  granted  a  Prohibition,  and  ordered  ^the  PlaintiflF 
to  declare  that  tlie  Matter  might  come  judicially  before 
the  Court ;  accordingly  it  was  done,  and  in  Hillary 
Teim  30  &  31.  the  d^c  came  to  be  argued.  The 
Dccalration  was,  that  the  Title  to  Guardianjhip  is  de- 
terminable at  Common  Law ;   neverthelefs,  that   the 

Defendant 


Trin.  30  Car.  II.  in  B.  R» 


Ecclefiaflical 
Court  fpr 
taking  auay 
hisWard. 


Defendant  had  libeU'd  againft  him  in  the  Spiritual 
Court,  that  by  the  Canons  and  Ecclejiaflical  Confitutions 
any  Perfon  having  the  Tuition  of  an  Infant  under  Age 
committed  to  hin>  by  the  Will  of  the  Father,  or  fer 
yudicem  comfetenteniy  ought  to  have  the  Cuftody  of  fuch 
Infant  and  of  his  Portion,  and  that  if  any  Pcrfon  de- 
tain fuch  Infant  or  his  Portion,  he  is  punifhable,  and 
compellable  by  Ecclefiaftical  Cenfures  to  deliver  up  the 
Perfon  and  Portion  of  fuch  Infant  to  his  Tutor  or  Guar^ 
diany  and  that  the  Cuftody  of  James  Reynesy  *  an  Infant  ♦  P.  21 8 
under  the  Age  of  14.  and  of  Anne  Reynes  under  the  Age  Guardian 
of  1 2.' both  of  them  having  Legacies  left  them  by  their  iuesinthe 
Father,  was  upon  the  Probate  of  the   Will  committed  ^ 

by  the  Ecclefiaftical  Court  to  the  now  Defendant,  Plain- 
tiff there,  Grandmother  of  the  faid  Infants,  *till  the 
Son  lliould  attain  the  Age  of  14  and  the  Daughter  the 
Age  of  iz.  and  that  the  Defendant  there  detained  them. 
The  Defendant  pleaded  non  frofecut'  fuit  coutra  frohibi^ 
tionem ;  and  fro  confultatione  habend'  he  pleaded,  that  by 
the  Common  Law  ufed  and  approv'd  in  Englandy  if  any 
Perfon  by  his  Will  bequeath  Goods  to  his  Infant  Chil- 
dren, the  Ordinary,  before  whom  the  Will  is  prov'd, 
hath  us'd  to  commit  the  Cuftody  of  Sons  and  their  Por- 
tions *till  they  come  to  the  Age  of  14.  and  of  Daugh- 
ters and  their  Portions 'till  they  attain  the  Age  of  12. 
except  where  fuch  Children  are  in  Cuftody  of  any  other 
by  reafon  of  Tenure^  or  by  the  fippointment  of  their 
Father.  And  if  any  Perfon  detain  fuch  Infants  or  their 
Portions,  to  compel  them  by  Ecclefiaftical  Cenfures  to 
deliver  them ;  and  that  the  Father  of  thefe  Infants  de- 
vifed  Goods  to  them,  but  appointed  no  Guardian/ znd 
that  they  weie  not  in  the  Cuftody  of  any  other  ratJone 
tenures^,  for  which  the  Ordinary  upon  Probate  of  the . 
Will  committed  them  to  the  Cuftody  of  the  Plaintiff 
there,  Defendant  here  ;  and  that  the  Defendant  tiiere. 
Plaintiff  here,  detained  them.  The  Plaintiff  replied, 
that  the  Father  of  thefe  Infants  being  fick  of  a  Diftem- 
per  whereof  he  foon  after  died,  during  his  Sicknefs 
t:onrtltuted  the  now  Plaintiff  and  his  Wife,  their  Grand- 
mot  !ier,  j(now  dead)  their  Guardians y  upon  which  he 
fucd  the  Defendant  there  for  detaining  them.  The  De- 
fendant demurred,  and  now, /c/7.  f/;7.  30  £sf  3 r .  it  was 
argued  for  the  Defendant,  that  where  Infants  have  only 
Goods,  the  Spiritual  Court  may  appoint  them  Curators 


or  Guardians y  Swynb.    175,  176, 


and  then  as  the  Ap- 
pcuntment 
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pointmcnt  of  a  Guardian  belongs  to  them,  fo  ought  the 
Suit  for  Detainer  from  fuch  Guardian.  2,  The  Repub- 
lication of  a  Commitment  by  the  Father  is  not  material, 
if\*  Becaufe  it  is  not  fhewed  to  be  by  Deed,  T^ftament, 
or  quo  modo'.     idly.  One  of  the  Guardians*  being  dead, 
tjie  Authority  (for  this  is  no  more)  is  determined,  Dy. 
the  Lord -Bra/ J  Cafe.     To  which,  'twas  anfwcr'd  for 
\the  Plaintiff,  thatfuppofing  the  Eccleii^tftical  Court  bath 
Authority  in  fome  Cafes  to  commit  the  Cuftody  of  In- 
fants that  have  only  perfonal  Eftate,  yet  as  the  Libel  is 
here,  the  Prohibition  muft  ftand,  and  they  ought  not  to 
be  fuffer'd  to  proceed  upon  fuch  Libel,  and  the  ProhUn" 
/£<?«  is  founded  upon  the  Libel;  now  tlie  Libel  is,  that 
*  P*  210     ^y^^^^   Laws  Ecclefiaftical  every  *  Perfoii  liaving   the 
'^    Tuition  of  any  Infant  under  Age  committed  to  him  by 
^Tirftalld!  »  ^^  ^^*^   Father,  W;>^r   Judicem    compeienUmy 

the  Libel  be  Ought  to  have  the  Cuftody  of  fuch  Infant,  ,and  Suit  in 
infufficient,  the  Ecclcfiaftical  Court  for  Detainer  of  tlicm.  And  this 
diJ^a^t^Jnu^n  include  Commitments  by  the  Father  uponS/a/.  12  Car.  2. 
tJic  Prohibiti-  which  appoints  a  Remedy  in  other  Courts  :  And  alfo 
•Rbsfiifficient  comprehends  all  Guardianniips  at  Common  Law,  of 
which  the  Spiritual  (^ourt  hath  no  Power  ;  and  though 
the  r^claration  abridges  the  Matter  by  an  Exception 
{fcil.  excepting  wiiere  they  are  in  Cuflody  of  any  other 
ratiune  termro^y  or  by  the  appointment  of  the  Father) 
yet  this  will  not  amend  the  Libel.  And  fo  held  the 
whole  Court,  and  that  they  ought  not  to  be  fuffered  to 
proceed  upon  fuch  Libel.  2.  It  was  anfwcred.  That 
the  Commitment  to  the  Father  is  well  pleaded,  without 
fliewing  how  ;  for  it  might  be  by  Parol,  or  by  Delivery 
of  the  Infant;  and  the  26  E.  3.'  65  is  the  Cafe  in  Point 
admitted.  To  which  Scroj^gs,  Chief  Juftice,  agreed. 
3.  It  was  faid.  That  the  Cuftody  of  an  Infant  is  an  In- 
tereft,  and  may  furvive,  2  Cro.  Shofland  v.  Rider.  He 
may  make  a  Leafe  in  his  own  Name ;  it  is  grantable 
over,  F.  y.  B.  142.  P.  Latch.  157  Mich.  8  Ed.  4.  fL  %. 
But  as  to  this  Point  the  Court  faid  nothing.  4.  It  was 
faid,  That  admitting  the  Ecclefiaftical  Court  may  ap- 
point fuch  Guardiany  yet  it  does  not  follow  that  the 
Guardian  muil  fue  there  for  Detainer.  F.  N.  £,  142. 
G.  the  Mayor,  iffc.  may  commit  Orphans,  and  yet  the 
Suit  for  Detainer  muft  be  in  other  Courts.  To  this 
]  ike  wife  the  Court  faid  nothing.  But  for  this  Fault  in 
the  Libel  it  was  unanimoudy  refolvcd,  the- Prohibition 
Pnould  ftand.  Levinz  for  the  Plaintiff,  Holt^  junior^  for 
:hc  Dc^er.cVvr.^  \i\  Al\e  Prohibition. 

Term- 
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ANNO 


30  Car.  IL  in  Banco  Regis. 


Seaton  againfl  Henjon. 

DEBT  upon  an  Obligation  m^AttoA.B.  and  C.  Three  jointly 
wherein  they  were  jointly  and  fcverally  bound,  t^^S^^^^ 
and  the  A6lion   now   brought  againft  A.  only.     The  $eaf  of  one* 
Defendant   upon  Oyer  of  the  Obligation  pleaded  that   be  torn  off, 
the   Seal  of  B.  fuit  dhulfus,  and  therefore  the  Obli-  j^^^i^^lfij^ 
gation  cancelled  and  made  void  as  to  all.     The  Plain-  ^  c!*2  Show! 
tiflF   demurred  ;   and   now    PoUexfen   for  the  Plaintiff  a8. 
argued.    That  the  Obligation  being  Joint  and  Several,    *  l*lu*^**  ^^' 
it  is  flill  good  as   to  the  Reft.  5  Co.  Maihtwfcn's  Cafe.   Juj*.  ^f^p^ 
To  which  it  was  anfwered.  That  the  Obligation  being   a<8. 
at  firft  joint  and  feveral  as  to  all  three,  by  this  cancel-   ^  ^^"^  ^'8* 
ling  of  it  as  to  one,  it  ceafes  to  be  fo^  and  therefore   Cuwp.  6oo» 
the  Obligation  is  wholly  void;  for   it  is  not  now  an 
Obligation  of  the  fame  Nature  as  it  was  when  it  was 
firft  executed.  March.  Rep.  Watford's  Cafe.    The  Court 
at  firft  doubted ;  but  afterwards   upon  fight  of  Wat- 
ford's  Cafsy  and  another  Cafe  which  Wylde  remembered 
to  be  fo  adjudged,  inter  Bloom  and   Tracy^  the  whole 
Court  gave  Judgment  for  the  Defendant. 


The 
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locliftnient 
of  Forgery 
wanting  vi 

^'  art. lis*    . 
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Vide  I  Jo. 

1  Lev.  138. 
3  Mod.  6(1. 
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In  Indi£l- 
ment  of  For- 
eery  Ju^y 
found  him 
l»uilty  de 
trmtigf'  & 
forgery    pr^' 
tfidf,  omitting 
publication, 
Trnfifgrif. 
fitiedi^,   fup- 
plies  it. 
Vide   ante. 
Ill- 

2  Hawk.  P.  C 
340. 


♦  The  King  againft  Mariof. 

"pRROR  of   a  Judgment   upon    an  Indi6tihcnt  for 
•*-'   Forgery  afligned,  i.  BecauCc  the  Indiflment- wants 
Vi  &  Armi.Sy  and  this  Indi6tment  is  not  for  a  Non-fea- 
fame  but  a  Male-feazance.  2.  The  Indi6tn)ent  is.     That 
he  forged  it  fuper  cafut  fuum  froprium  inOead  of  ex 
Imaginaiione  fuq  frofria,  or  ^;ir  cafite  fuo  propria ;  for 
as  it  is  it  muft  be  intended   that  the  Writing   was  writ 
vpon  his  Heady  and  that  might  be  by  another.  3.  The 
Jury  find  him  guilty  de  TrangreJJione  conUmpt.  ^  forgeria^ 
friedi6i\  and  there  is  no  fuch  Latin  Word  as  Fargeria: 
But  the  Lfl///i  Word   is  Fabricator.  And  then   tlie   De- 
fendant is  not  found   guilty   of  the   Forgery,  and  yet^ 
*Judgm<^nt  is  given  againil   him  for  the  Whole;  and 
as  to  the  Word  Trangreffioy  tliere  are  other  Trefpaffcs 
laid  in   ilie  Indiftment   to  anf^'er  that.     As  to  the  firft 
Jones y    Juffice,  anfwered.  It   is  cured  by  the  expfefs 
Words  of  Statute  37  H.  8,  and  Hart*s  Cafe,  2  Cro.  is 
fo  refolved.     But   Twyjden    and     Wylde  totis .  viribus 
contra  ;    for    multitudes     of    Indi6lments   have    been 
quafhed  for  this  Caufe,  and  without    Fi  £jf  Armis  no 
Cafiatur  can  be  awarded,  nor  Fine   to   the  King  ;  and 
to  this   Mninsfordy  Chief  Juftice   inclined,  whereupon 
Curia  advifare  vult.     But  as  to   the  fecond^   it    is  but  a 
literal    Tvanilation  of  the  Words  of  the  Statute,  and 
therefore  the  whole  Court  held  it  well  enough,  tlif^ugh 
they  be  not   fo  elegantly  tranflated   as  they  might  be 
3.    Tranfgrcjf.  pradi<^.  includes   the   Forgery,  and    all 
other  Trefpaifes.     Pojlea  Trin.  pro/c,    upon  reading  the 
Stat.  37  H,  8.  and  feveral  Pcrufals  of  it,  it  was  agreed 
by  the  whole   Court  that  the  Want  of  Vi  y  Armis  is 
cured.     Si  mill  f  Cajus  ante  2Wtn>    2  Car 


int.  Regem^ 


Term- 
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Cory  againft  Pepper. 

A  Prohibition  was  prayed  and  granted  niji  Caufa  upon 
-"■  a  Suit  in  the  Spiiitual  Court,  for  teaching  a 
School  without  Licence,  in  Contempt  of  the  Canons, 
and  now  upon  hearing  Counfel  of  both  Sides  a  Con- 
fultntion  was  granted  ;  for  though  the  Statute  of  Uni- 
formity in  the  13  Car,  2-  gives  a  Penalty  of  5/.  in  fuch 
Cafe,  for  which  the  Suit  muft  be  at  Common  Law  ; 
yet  that  does  not  take  away  the  Jurifdiflion  of  the 
Spiritual  Court,  when  they  proceed  upon  the  Canons, 
and  not  upon  the  Statute  for  the  Penalty.  And  the 
Canons  m^At  ann.  1571  in  the  Reign  of  Qiieen  Eliz, 
and  in  zi  ^jc.  being  confirmed  by  Q^Eliz.  and  K. 
yames  are  good  and  valid  fer  Stat.  25  H,  8.  fo  long 
as  they  neither  impugn  the  Common  Law,  nor  the 
King's  Prerogative.  Before  the  S^at.  25  H.  8.  the 
Clergy  made  Canons  without  the  King  ;  but  now  they 
are  rcftrained  by  that  Statute  caf,  19.  yet  ftill  notwith- 
ftanding  that  Statute  the  Cleigy  may  make  Canons 
with  the  King's  Confent,  provided  they  be  not  con- 
trary to  the  La^^s  of  the  Land,  nor  derogatory  to  the 
King's  Prerogative;  which  cannot  be  /aid  pn  thcfe 
Canons  requiring  a  School-mafter  ihould  be  licenfed 
Vol.  IL  P  by 


Suit  in  the 
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by  the  Bifhop  of  the  Dioccfs,  to  the  end  Schoolinafteis 
may  be  fit  to  inftruS  their  Scholais  in  the  true  Princi- 
ples  of  Religion.     WiHiams   for   the  Plaintiflf^  Lrvini 
?♦  223     for  the  Defendant  in  the  *  Prohibition. 


Cirthrari  to 
the  County 
Palatine t  how 
it  fhould  be 
dircAed. 


5v//>  omitted 
rn  riie  Style  of 
the  KtQg. 


The  King  againft  Leaver. 

ERROR  of  a  Judgment  upon  an  Indictment  of  Bar- 
retry  in   Londorty  an   Exception   was   taken  to  the 
Writ.     Fiijly  becauie  it   is   direfled   to  the   Judge  of 
Affife,  where  it  ought  to  be  to  the  Chancellor,  and  be 
to  command  the  Judge  of  Aifife  ;  and  Precedents  were 
ordered  to  be  fcarched,  and  two  found  ;  one  7  Car.  i. 
directed  to  the  Chancellor  ?ind  Proceedings  thereupon, 
and  Judgment   afTirmcd  ;  the  other  19  par,  2- di reded 
to  t'lc  Judge,  but  no  proceedings  thereupon  appc^iring 
in  the  Record,  the  Court  had  little  regard  to  it  :     But 
in  Truth  there  were  Proceedings  thereupon,  for  I  my- 
felf  was  a  Counfel  in  the  Caufe,  and  aifigned    Error 
oretemiSy  which  being  over-ruled  by   Hale  then    Chief 
Juftice,  the  Plaintiff  in   Error  being  this  fame  Leaver^ 
in  a  Convi<35on  of  Barrctry  as  this  is,  agreed  with  the 
Profccutor,  and  obtained  a  Pardon,  by  which  means  it 
happened,  that  none  of  the  Proceedings  were  entered 
upon   Record.     But  in    that   Cafe   no  Exception  was 
taken   to   the   Writ.     A  fecond  Exception  to  the   Writ 
was,  that   in  the  Style   of  the  King,  Carolus  frcuttdus, 
£s?r.  ScoWe  was  omitted  ;  and  for  this  Caufe  the   Writ 
was  quafliod,  and  Leaver  brought  a  new  Writ  of  Error 
dire6led   to  the  Chancellor,  and  no   Writ   quod  coram 
vohh  rejidety  for  it  was  held  the  Recoid  was  not  remoT- 
cd  by  the  firft  Writ. 


L'ljlc  againft  Gray, 


T^JECTMEt^T  of  Lands  in  Nvrthumbe>  lajtd ; , 
/i   Special   Verdift   upon   Xon  Culp.  the  Cal 


;  and  in  a 

Special  Verdift  upon   Non  Gulp,  the  Cafe   was: 
One  feifcd  of  the    Lands    in   Qjicftion   covenanted   to 
ftand  feifed  to  thcufc  of  himfclf  for  Life,  the  Remain- 
der 


Covenant  to 

1\  MTi"<ji'e(i  to 

-■•    hrUfc; 

V.   'i.ilri.icT  to 

1  •.  2i.  3'.  and 

.y.  Son^  in 

'J  .J  J I  Vj  a  e, 

I'J  to  all  and  cverv  the  Heirs  Malos  of  the  Bo<W  nf  J,   Whether  j4.  h\%  an  Kftitefor 
'    or  in  Tail?  S.'C.  Rayvn.  17^.  ^<»^»o^^-'>'^^^'i' V- :    »  J'^f'-    'i4- Vii.  ante  9,76. 
»6« 
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dcr  to  Edward  his  fiift.Son  for  Li^r,  the  Remainder  to 
the  Hrft  Son  of  Edward  in    Tail  Male,  the  Remainder 
to  the   fccomi,  third,  and   fouith  Sons  of  Edward  in 
Tail  Male,  and  Jo  U  tM  and  every   other  the  Heirs  Males 
of  the  Body  of  Edward  refpe^iivdy  and  fuccejjfivilyy  and  to 
the  Heirs  Males  of  their  Bodies y  aciordtng  to  their  Senio^ 
rity  of  Birth y  the  Rt,, minder  to  the  Le£or  of  the  Plaintiff 
for  Li  ley  *■  the  Remainder  to  hisfrft  Son  in  Tail  Male,  and     *  Pt  224* 
jo  to  the  Jly   idy  ^dy  and  ^th  Son  in  Tail  Male,  and  Jo  to 
all  and  every  other  th^'  Ihirs  Mai-  of  the  Body  of  the  Leffor 
five  rally  and  refpcclijeiyy  according   to    their    Senioiity   of 
Birth^     The  Covenantor  died  ;  ^iw/^r^fuffered  a  Com- 
mon Recovery,  and   dies  without   liVue  Male  ;  and   if 
the  Leflbr  was  barred  by  the  Recovery  ?  was  the  G^ef- 
tion  ;  which  refts  entirely  upon  the  Words  of  the  Li- 
mitation after  the  Limitations  to  the   four  Sons   of 
Edward^  viz.  and  fo  to  all  and  every  the  Heirs  Male    of 
the  Body  of  Edward ;  w^hether  by  thefe  Words  Edward 
took  an  Eftate  Tail  for  Default  of  the  Iffue  of  his  lour    f  -  . 

Sons  ?  Or,  whether  he  was  only  Tenant  for  Life,  and 
the  Words,  and  fo  to  all  and  every  the  Heirs  Male  of  t)ie 
Body  of  Edward  ftiall  be  taken  as  if  it  had  been  to  all 
and  every  other  Sons  of  Edward  ?  And  'twas  argued  for 
the  Plaintiff,  that  Edward  took  only  an  Eilate  tor  Life. 
Firft  ;  by  the  Words,  and  fo  to  the  Heirs  Male  of  the 
Bodies  of  thofe  Hei'Sj  it  appears,  tliat  the  Heirs  Male 
are  to  take  by  Puvchafo  ;  for  otherwife  thefe  Words 
and  to  the  Heirs  male  of  their  bodies  need  not  have  been 
added;  for  if  they  take  by  Purchafc  and  ,vcccffively^ 
then  have  the  Words  the  fame  ft-nfe  as  all  and  every  Son 
and  Sons.  2.  jind  fo  to  all  and  every  other  the  Heirs.  Mul.Sy 
i^c.  (How  muft  that  be  r  )  So  as  the  Heirs  'Male,  fcil. 
the  SonSy  took  before.*  3.  1  vanilate  the  Word  y'o  in 
Latin,  eodem  niodo  as  the  four  fijl  Sons  took  ;  as  was 
done  in  Beresford^s  Cafe,  to  ierve  the  Intent  of  t!ic 
Parties,  and  to  make  the  conveyance. coherent.  4.  Not 
only  the  precedent,  but  alfo  the  fubfequent  Limitations 
(liew,  his  Intent  was  to  fettle  it  to  the  LeffOrand  his 
four  Sons  in  Tail  Male,  and  fo  to  all  and  every  the  FLirs 
Male  of  the  Sons^^  Sec.  which  would  be  in  vain,  if 
r.dward  fhall  have  fuch  an  Eflate  a§  will  enable  him  Vy 
Common  Recovery  to  defeat  all  the  reft.  5.  Here  is  a 
Provifoy  that  if  Edward  die  without  Heirs  Male  of  his 
Body,  he  may  charge  the  Eftate  with  Portions  for  his 
P  2  Daughters, 
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t)aughters,  which  were  ncedlefs  if  Edward  hath  an 
Eftate  Tail,  for  then  he  may  do  it  without  fuch  Provifo. 
But  'tis  proper  to  add  it  to  an  Eftate  for  Life,  which 
fhews  alfo  his  Intent,  that  Edward  fhould  have  but  aA 
Eftate  for  Life.  On  the  other  fide  it  was  faid,  that  in 
all  Cafes  when  the  Anceftor  takes  an  Eftate  of  Freehold, 
a  Limitation  afterwards  to  his  Heirs,  or  the  Heirs  Male 
*  P«  225  of  ^is  Body,  vefts  the  Ihheritance  in  bhnfclf,  Co.  *  LitU 
22.  h  and  1  Co.  ShdUe*5  Cafe.  Curiay  Edivard  hath  only 
an  Eftate  for  Life  by  the  manifeft  Intent  of  the  CoH- 
vcyance^  vhich  ought  to  be  purfued  whereby  any  means 
it  can  ;  and  therefore  they,  as  was  done  in  Betesf&r^s 
Cafe,  would  tranflate  the  Word  fo,  eodem  modo^  as  in 
Beresford's  Cafe  they  tranflated  the  Words  to  the  Heirs 
Male  of  Aden,  in  this  manner,  fc.  hoeredilus  mufcuUs  de 
Aden  or  ex  Aden:  to  fupply  the  Words  de  corfore^  and 
to  riiake  good  the  Intent  of  the  Donor  in  that  Convey- 
ance ;  and  fo  they  gave  Judgment  for  the  Plaintiff) 
upon  which  a  Writ  of  Error  was  brought,  and  upon 
the  firft  Argument  the  Court  of  Exchequer-Chamher 
inclined  to  aflBrm  the  Judgment :  But  before  it  was  af- 
firmed or  rcverfed,  the  Suit  abated /)^  »icr/^iw.  And 
afterwards  a  new  Ejeflment  was  brought,  fed  quid  indt 
"nenit  neftio.  Levinz  for  the  Plaintiff,  Ltfborn  for  the 
Defendant. 


In  an  Inden- 
ture of  mutual 
Covenants  be- 
tween Mother 
.  smd  Son,  he 
Covenants 
that  if  he  dies 
without   IflTue, 
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(grants  ihe 
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her,  ftV.  thi» 
raife3  a  XJi'c 
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^.  C.  %  Show. 

r'.  7- 

2  jon.  io5« 

Keif.  Lutw. 

Vide  p  ox*    pag. 


Coltmaii  againft  Senhoufe. 

'PJECTMENT oi  LandsmCumigrland,  and  uponi\^e>« 
Culp  and  Special  Vcrdift,  the  Cafe  was  ;  Dalton 
fcifed  in  Fee,  died  feifed,  leaving  Henry  his  Sod  and 
Heir  and  one  Daughter,  tovwhom  he  gave  locL  for 
a  Portion,  the  Wife'  of  Dalton  entered,  and  paid  the 
Portion  during  the  Minority  of  the  Daughter,  and 
after  married  the  Defendant,  and  after  Henry  came  of 
Age;  and  then  by  Indenture  between  •S<«^ot//^  and  his 
Wife  on  the  one  Part,  and  Henry  on  the  other  Part,  re- 
citing this  whple  Matter,  Senhoufe  and  his  Wife  for  the 
Advancement  of  Eenry^  and  for  the  Love  his  Mother 
had  for  him  and  for  fettling  tlic  Lands  to  him  quit  of  ill 
Claims  for  Jointure,  Dower  or  other  wife,  Scnhoyfezxi^ 
his   Wife  covenanted,  granted  and  aliened   the  Lands 

to 
3  Lev.  s;o.  &antc,  ^13. 
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to   Henryy  from  the   Day   of   Date,    and    that   Henry 
lliould  enjoy  the  Lands  during  the  Life  of  his  Mother. 
Alfo  he  covenanted   that  his    Mother    (hould   enjoy 
there  Cattlcgates  for  ten  Oxen  or  Cows.     And   that 
he  lliould  pay   all   Taxes,  and    i^l.fer  annum  to  his 
Mother  during  her  Life,  and  divers  other   Covenants 
and  Agreements  were  betwixt  them.     And  then  towards 
the    End  of    the  Deed   came     this     Covenant    upc^i 
which     the  Aftion   is   brought,   /c.    Henry  covenants 
that  if  he  die  without   *  liTue.     He  does  give  and  grant 
the   Lands  in    Sluefliofi  to  her  and  her  HeirSy  and  after 
he  died   without  Iffue,  and   his  Sifter  being  his  Heir 
brought  the    Ejeflment ;    and  whether  this  laft  Co- 
venant  and   Grant   (hall  amount  to  a  Covenant    to 
ftand    feifed,    and    ftiall    convey    the    Eftate    to  the 
Mother  ?    was  the  Queftion.      For    the    Plaintiff   it 
was  argued  that  it  fhould  not,  i.  Becaufe  the   Con- 
iideration  is  for  the  Advancement  of  the  Son,  and  the 
Affection  of  his  Mother  to  him,  and  there  is  no  appear- 
ance of  any  Intention  to  raife   a  Ufe  to  the  Mother, 
i.  The  Scope  of  the  Deed  feems  to  be  an  Agreement  to 
compofe  Matters  between  the  Son  and  his  Mother,  who 
entered  and  took  the  Profits  of  his  Eftate,  and  paid  a 
Portion  to   the  Sifter.     And  Fofler  &  Fqfier's  Cafe  was 
cited,   wherein   was  fuch  an   Agreement  as  this  is  by 
Articles,  and  yet  no  Ufe  arifes,  tho*   it  contained   the 
fame  Words,    does  give,  grants  &c.   and   Pitfield  and 
Piers' s  Cafe,  z  Roll.  789.     3.  The  Mother  entered,  and 
it  might  be  by  Diflfeiiin  ;  for  it  does  not  appear  how  fhe 
entered,'  neither  does  it  appear  that  the  Son  re-entered, 
and  then  his  Covenant  cannot  raife  a  Ufe  out  of  an 
Eftate  wl^ereof  he  was  not  in   Polfeffion.     4.  The  In- 
denture feems  to  be  only  mutual  Covenants  and  Agree- 
ments betwixt  them ;  and  by  the  Covenant  that  Henry 
fhould  enjoy  for  the  Life  of  the  Wife,  no  Ufe  can  arifc 
to  Henry,  becaufe  it  is   her   Covenant,  and  fhe  was  a 
Feme-covert y  and  all  on  her  Part  refts  only  in  the  Cor 
venant  to  bind  the  Hufband,  and  fo  on   the  Part   of 
Henry,  his   Covenant  refts  only  in  Covenant  that  his 
Mother  (hall  have  the  Eftate   if  he  die  without  Iffue, 
For  the  Defendant  it  was  faid.  That  where  the  Intent 
appears  to  pafs  an  Eftate,  but  the  Conveyance  is  defec- 
tive, it,  ftiall  be  fupplied  and  made  good  by  way  of  Ufe 
to  fulfil  tha^  Intent ;  and  that  here  was  a  manifeft  In- 
tent 
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tent  that  his  Mother  fhould  liavo  the  Eftatc  if  lie  died 
without  Iflue,  2  Roll.  789.  2//^  an.l  Pofkthwayfs  Cafe, 
znd  Crojftng  2iiid  Scuuamores  Cal'» ,  flw^^  in  this  Coun, 
fc.  Pafch.  23  Car.  2.  -B,  r6>/.  87 1.  and  Pyhus  and  MitfortTs 
Cafe,  rri«.  24  Car,  2.  B.  R.  rot.  318.  Cttria.  We  have 
gone  as  fai:  already  as  is  convenient  for  us  to  do  in 
making  good  barbarous  Conveyances,  it  is  not  fit  for 
us  to  go  farther  than  we  have  done  already ;  and  in- 
clined againft  the  Defendant,  fed  adjournatur.  Pojlea 
Mich.  30.  it  was  argued  agani,  and  tht  Court  took 
Time  to  deliver  their  Opinion.-,  and  did  not,  but  ad- 
journed it  till  Pafc.  31.  and  th*  n  the  Court  upon  Con- 
fideration,  being  agreed,  gave  J  udgment  for  the  Defen- 
♦  P  227  daiTt,  *  that  a  Ufe  was  well  raifed  to  the  Wife  by  this 
Ante  ««5.  Covenant  being  the  Intent  of  the  Parties.  And  they 
faid  that  M^'ylie  Juftice,  now  dead,  was  of  the  fame 
Opinion.  Levinz  Counfellorfor  the  Plaintiff,  Saunders 
for  the  Defendant. 


Proraife  of  a 
Marriage- 
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Gihriore  againfl:  Skuter. 

/ASSUMPSIT  upon  a  Promife  for  Payment  of  a 
-"  Maria^c-Portion  made  before  the  late  Statute  of 
Frauds  and  Perjuries^  and  a  Special  Verdi6V  was  found 
before  Raimjord  Chief  Juftico,  at  Guild-hall :  And  it 
was  refolveu  by  the  w-hole  Couit,  That  whereas  the 
Stat  lite  is,  That  after  the  2Ath  of  June,  1677,  no  ASiion 
Jh ail  be  brought  upoti  any  Promije  in  Cenjlderation  of  Mar- 
riage withvut  a  Wjititig  tejiifying  the  Jarne ;  and  this  Ac- 
tion is  bionght  after  the  2A  June  i677>  yet  being 
grounded  upon  a  Promife  made  before  the  24  of  ^une 
1677,  it  is  good  without  any  Writing  thereof;  and  that 
the  Statute  extends  only  to  Prrmifes  made  after  the  2X 
of  June  1677.  for  which  Aflions  are  brought  aftei  the 
24  of  June  f677,  and  no  other  ;  for  it  was-  not  the 
Intent  of  the  Parliament  to  defeat  all  ProDiifes  made 
before  the  Afl. 


Chafi 
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Chapman  agaiaft  Fothergill. 

ASSUMPSIT  in  Confideratlon    the  Plaintiff  would   ConfidcTation 
'*'*  r  J  11  I  •      I        .1       -TV   1       I      .    .       that  he  would 

conlcnt,  and  would    not  hinder  the  l>etenciant  to  copfciit.  and 

marry  fach  a  woman,  in  whom  thcj'laintiff  had  fome  nethindcr  a 
Power  ot  Perfiiafion,  the   Defendant  promifed  to  pay  »'i*rriag«»  *nJ 
him  2c/.  and  fays  that  he  confenteil  and  hindered  not  the  whcrehc  con- 
Marriage,   and    that   the   Defendant  married   the  faid  femtd  anddid 
Woman,  and  had  not  paid  the  2<. /.     Upon  general  De-  '^^^^  *»i»^"" 
murrer.  Judgment  was  given  for  the  Defendant,  bccaufe 
it  is  not  llicwed  in  the  Declaration  where,  or   in  what  • 

Place  the  Defendant  did  confent,  and  this  is  not  a  mere 
Negative,  not  to  hinder y  as  was  objected  by  the  Plaintiff, 
but  Affirmative  alfo  ;  to  confent,  and  not  to  hinder. 


*  Hall,  &c.-againft  Huffam.  ♦  P.  228 

JSSUMPSIThy  Hall  SLtiA  George  H'ood,  and  his  Wife  j^fn^Mfr- 

Executrix  of  "John   JVhitley,    and   declares,    That  chant,  aad the 
by  the  Law  of  Merchants   there  is   no  Survivorfhip  ;  jj.'^^p^^'^  ^^ , 
and  that  Holt  and  JVood  Joint  merchants  were  poffcfled  ©n,  join^ln"'* 
of  40  Ounces  of  Muflc,  and  fold  it  to  the  Defendant  at  »«  AAion, 
fo  much  per  Ounce,  as  they  fliould  fell  the  reft  of  tlieir  ^g^*  ^^^' '"' 
Mulk  ;  and  that  they  fold  the  reft  at  fuch  a  Pi  ice,  and  3  Ktb.  737. 
that  the  Defendant  had  not  paid  ;  and  declares  alfo  of  798* 
another  Promife  made  to  the  Plaintiff  after  the  Death  of 
theTeftator,     Upon  non  /IJ/umf Jit ,  and  Verdi6l  for  the   Executor  ma 
Plaintiff,  it  was  moved   in  Arreft   of  Judgment,  That   prom^cVThc 
the  Plaintiffs  ought  not  to  join,  but  flrould  fever  for  one  to  himfclf, 
their  Moieties  ;  for  the  A6lion  brought  by  the  Execu-  •*}«  ^f^"  ^^ 
tor  ought  to  be  in  the  detinct  tantum,  and  by  the  Survi-   but  cannoTbe  * 
vor  in  the  debet  ^  detihet.     zdly.  The  Executor  himfelf  fucd  upon  two 
ought  not  to  join  two  Promifes  in  one  Aclion,  the  one  Promirw,  one 
-made  to  the  teftator,  the  other  to  himfelf-     Sed  non   ol[h*lX  hil*"* 
allocatur;  for  the  Judgment  for  an  Executor  is  all  one  Teftator. 
as  for  any  other  Plaintiff,  and  whatever  is  recovered  in  'V^ifcid.aa4» 
fuch  Cafe  will  be  Affets  in  the  Hands  of  the  Executor :  \  i^y.  ,5^ 
but  a  Man  cannot  fue  an  Executor  and  another  jointly;   3  Lev^74. 
for  the  one  is  to  be  charged  de  bonis  Teflatoris,  the  other 
de  bonis  profriis ;    and  Judgment  was  given  for  the 
Plaintiff; 


(     ^^9    ) 


Term-  San6t.  Mich, 
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.'  Juftification 
lO' O'^eher  for 
taking  one  by 
Virtue  of  a 
Warrant  of 
the  Scfllona 
the  9  O^ober^ 
not  averring 
the  Seifions 
then    conti- 
nued, is 
naught, 
velv.  53-  I 
Terra  Rep. 
645*    %  Burr. 
899. 


•  Doughty  agaiaft  Mills^ 

TRESPASS  and  Falfe  Imprifonment ;  the  Defen- 
dant juftified  that  a  General  C^artei-Seffions  of 
the  Peace  was  held  9  O&ober  ^7  Car.  2.  and  that  the 
Jufticcs  made  a  Warrant  to  him  to  bring  the  Defendant 
to  the  Seffions,  and  that  he  the  10  O&obery  virtute 
warranti  freed' took  the  Defendant  to  bring  him  to  the 
Seffions,  and  detained  him  for  a  quarter  of  an  Hour, 
and  then  the  Defendant  refcued  himfelf.  The  Plaintiff 
demurred  and  had  Judgment;  for  the  Bar  is  ill  in  not 
averring  that  the  Seffions  continued  the  10  of  O^ioher^ 
for  otherwife  it  fhall  not  be  intended  ;  and  his  faying 
that  he  took  him  viriute  tuarranti  frad*  will  not  fupply 
it,  as  in  Baytoti*s  Cafe,  3  C  44.  b.  viriufe  wart-ant i  frad* 
fupplies,  that  it  was  in  Writing,  and  that  it  was  be- 
twixt the  Te/le  and  Return  of  the  Writ.  Tamrn 
qua,rc. 


,♦  P.  230 


Strode  agaiaft  Hunt. 


Ko  Value  of 
the  Soil  taken 


ih*s«iit»k*«  'T'RESPASS   quare   i  Mail  anno  ^^  Car.  2.  CUufum 
iTlToMifLl     JL    /regit  &intravit& /edit  terram  &  a^^ 
gnJem  care^at*  terr*  <^  foil  valor'  quadraginta  folidvt^y  ccmiimi" 

andotrafngrejfionem  frad*  quoad foffionem  caption*  &  ^ffor^ 

UUianem 
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taiionem  terr*  &  folV  prat  a  frcti*  1    die  Maii  ufque  i 

diem  Junii  tunc  -prox  fcqueni  ad  DanC  30I.  Judgment  for 

the  Piaintitf  upon  Demurrer,  andaWritof  Enquiry  of 

Damages,    and  intire  Damages,    and  adjudged  ill,  be- 

caufe  there  is  no  Value  alledged   for  the   Soil  carried 

during  the  Time  of  t lie  C<?«/i«wtf«rf^,  according  to  the 

Judgment  Pafch,  frox'  -prater it'  inter  Howell  dnid  Lagdeu. 

And  yet  in  HoweWs  Cal'e  it  was  not  faid  ojlrea  prcedi6i\ 

being  for  taking   100   Buftiels  of  Oyfters,  ^^''^"^''^'^^^  videAntcWb 

tranfgrejftonem  pradicV  quoad  the  taking  of  the    Oxftersy   i^ 

but  does  not  fay  Ojlrea  pradl6t\     Et  hie  ejl  fcli  proedi6i\ 


Jack/on  againft  Ne/e. 


<Sc.   apiid  jyiaidennraa    injra  yurijatctionem   Luna ;  jj^  Prohibiti- 
1  upon  Non  AjTump/it  the  evidence  there  given  was  of  on  to  inferior 
laty  Qrink  and  a  Fromife  apud  Henly^  which  is  extra  ^^^^^^^ 
ri/diciionem  ;    for  which   the    Defendant  offered   to  vide  i^Lev. 


ASSUMPSIT  in   JVindfor-Court    for   Meat,    Drink, 

^c.   apud  Maidenhead    infra  JurijdiHionem   Curia ;  jj^  Prohibiti- 
and  ->----... 

Meaty 
JuriJ 

demur  upon  the  Evidence,  but  the  Steward  would  not  5o,  69,  96, 
admit  thereof,  whereupon  Verdift  and  Judgment  for  I^  ^  *^^ 
the  Plaintifl  ;  and  now  upon  the  whole  Matter  a  Pro-  ante,  887. 
hibition  was  prayed,  but  denied  ;  for  it  is  not  grantable   Ante,  87- 
after   Judgment   tiieie.     ^lare   in  this  Cafe,  for   the 
Party  hath  no  other  Rcm<:dy,  he  hath  done  all  that  lie 
could" to  prevent  Judgment ;  and  at  this  Rate  they  may 
give  Judgment  in  Inferior  Courts  after  Verdift   before 
the  Defendant  can  be  licard  time  enough  to  have  a  Pro- 
hibition, and  fo  lortioully  enlarge  ihcir  Juiifdiilion. 


♦  Gamon   againft   Vernon.  ♦  P.  2*^1 

J^EBT  for  Rent;  The  Cafe  upon  the   Declaration  Debt  by  the 

after    Verdict   was,   Leflee  afligned  the  Moiety  of  LcfTe  againft 

the  Land  for  the  whole  'iVrm,  the  Leflbr  brought  Debt  T^^^^Cy^iot 

againft  the  Affignce  for  the  Moiety  of  the  Rent :  And  it  the  Moiety  of 

was   moved   in   Aircll   of  Judgment,    That  both   the  g^ic^^T^'n 

Privity  of  ERate  a^iid  Contraft,  in   this  Cafe,  remain   164.* 

entirely  in  the  Lcffce,  and  by  Confequence  the  Moiety  Vide  a  Sand. 

of  the  Aflignec  not  chargeable.     But  per  Mam  Curiam^  fij^y^^J^^ 

the  Aflignec  having  the  entire  Eftatc  in  one  Moiety  of  1  sid.^oi.' 

the  ?.^v*9^ 
lUy  162* 
Pop.  220.    3  Co.  as,  04*    %  Di|iv.  484;  48^    %  Bac.  Abr.  18.  zz.  443.  a  Com.  Die.  (4s 
5  Com.  Dis*  aoit 
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the  Land,  he  hath  the  Privity  of  Eftate  fuffic lent  to  be 
charged  by  the  LcflfoV  for  the  Moiety  of  the  Rent  if  he 
will ;  and  Judgment  was  giypn  for  the  Plaintiff.^ 


The  King  againft  Mayor,  Citizens,  and  Common 
Council  of  London. 


Members  of 
Corporation 
WitneflTcs  tor 
the  Corpora-' 
tion. 
Bull.N.P.  Z90 


JNFORMATION  in  Nature  of  %<?  Warrantq  for 
taking  jd,  per  Chaldron  for  all  Sea-Coals  brought  to 
Londotiy  the  Defendants  prefcribe  for  the  Duty,  and 
Iffuc  was  taken  upon  the  Prefcription,  and  tried  at  Bar. 
The  Defendants  produce  feveial  Citizens,  Freemen  of 
Lofidofty  to  prove  the  Prefcription ;  and  it  was  objcAed 
they  ought  not  to  be  Witnelfes,  quia  in  -profrioCdfu. 
Sed  per  Curiamy  it  appearing  that  the  Mayor  and  She- 
riffs have  the  whole  Profit  of  this  Toll,  tho'  they  have 
it  for  the  Benefit  of  the  whole  Corporation,  of  which 
all  the  Citizens  land  Freemen  are  Members  ;  yet  thefc 
having  no  particular  Profit  to  themfelves,  were  fworn 
as  Witneffes;  for  it  cannot  beprcfumed  that  for  an  Ad- 
vantage fo  fmall  and  fo  rrmote,  they  would  be  partial 
and  perjure  themfelves;  and  the  Jury  found  for  the 
Defendants.  And  ScroggSy  Chief  JuRice,  faid,  Thac 
it  ought  not  to  be  a  geneial  Rule,  that  Members  of 
Corporations  fhall  be  adpiitted  or  depiedTto  be  \Vit- 
neflcs  in  AcVions  for  or  againft  their  Corporations: 
But  every  Cafe  ftands  upon  its  own  particulsvr  Circum- 
iiances  ;  viz.  \Vhether  the  Intereft  be  fo  confiderable  as 
by  Prefumption  to  produce  Partiality  or  ?io;. 


*  p.  23? 


*  James  againft  Richard/on^ 


Devifetothe  fJECTMENTy  and  upon  Non  Gulp,  and  Special 
Heir  of  i?.^r/  ^  Verdia,  the  Cafe  was,  fVeekes  feifed  in  Fee,  de- 
vifed  the  Lands  to  Higden  and  his  Heirs,  for  the  Life  of 
Rolert  Durdant  in  Truft  for  Robert  Durdant,  and  after 
the  Death  of  Robert  Durdanty  to  the  Heirs  males  of 
Robert  Durdant  now  living,  and  fuch  Heirs  males  or 

females 

^^-.  ^^-  4  Vent.  Jii,  T  Vent,  334.  335. 
Sl6.  Vir^e  Hob.  «<).  31.  Ato.  860.  2  l.eon.  70. 
1  Utb.  56;,  liT,,  800.    I  IS^tb.  Ill,  U$»  "i^^  ^^ 


Durdant  novv 

living, 

who  then  had 

a  Son  Georf^ff 

a  good  devife 

to  Garge, 

S.  C.  t  Jon.  99 

I00« 

Jtay.  330»  33 1 


3   Kcb.  83».    z  Show,  %  Dan  5i5» 
Rayro.  82.    4  Jo.  112.     %  Mod.  991- 
\,Uv.  ^,  60. 
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females  as  he  afterwards  fliall  have  of  his  Body-  Robert 
at  the  Time'  of  the  Devife  had  a  Son  called  George; 
and  whether  this  was  a  Remainder  executed  in  George 
by  the  Name  of  Heir  male  of  his  Father?  was  the 
Q^iefHon ;  tor  it  was  obje^Sled,  nemo  ejl  hares  viventis^ 
and  Rohert  being  then  living,  George  codld  not  take 
during  hi:>  Life  l^y  the  Name  of  Her:  But  after 
divers  AigunKnts  it  was  adjudged,  that  the  Remainder 
was  vci\cx{  and  e:  rented  in  George^  and  not  a  contin- 
gent Remainder,  and  fo  deftroyed  by  the  Fine  0/ 
Higden  in  the  Life  of  Rohert ;  for  the  Tcftator  takes 
Notis;e  that  Robert  w?is  alive,  and  then  devifing  to 
Heirs  now  living,  Geur^ex^  the  Perfon  he  intended  by 
the  Word  HjvV,  he  is  Heir  apparent  in  Law,  and   in  .     ^^ 

t»)mmon  parlance  is  called  Heir,  zn&now  Hvintr^  refr rs  ^/theText 
•  to  all ;  fc*  Heirs   males   now   living,  although    Rob&t   Antecedent, 
Durdant  are  the  Words  precedent ;  for  he  took  Notice  ^^Y'^cJ^ie 
before  that  he  >^'^s  living,  and  thcrelorca  Tautology  to  ^ord  is 
refer  them  to  him,  but  proper  to  refer  them  to  Geor^Cy  otherwife. 
who  was  named  before,  and  perhaps  his  Name  not  re-  ^  ^^'  ^*^  . 
membercd  by  the  Dcvifor,  and   therefore  added  thefc     ^ 
Words  now  livingy  to  demon  ft  rate  what   Perfon  he  in- 
tended ;  and  yet  he  fliall  take  in  Fec-fimple,  and  not 
an  Eftate  for  Life  only,  as  was  obje6led,  it  muft  be  if 
the  Words  were  only  added  to  denote  the  Perfon  ;  for 
by  Hthrs  is  inciiidt-d  all    Heirs  of  Heirs,  as  a  Remain-  / 

der  limited  to  ttic  Right  Heirs  of  J.  S.  includes  all 
Heirs  of  Heirs,  without  faying  to  the  Right  Heirs  of 
y.  5.  and  their  Heirs  :  Whereupon  a  Writ  of  Error 
was  brought  in  the  Exchequer-Chamber ^  and  there  this 
Judgment  was  reverfed  upon  the  Point  in  Law  ;  and 
upon  that  another  Wiit  of  Error  was  brought  in  the 
Houfe  of  Lords  :  and  the  Judgment  in  the  Exchequer- 
Chamber  was  reveifed,  and  the  Judgment  in  the  King's 
£f«rA  affirmed.  And  afterwards  a  new  EjcSment  was 
brought  upon  the  Death  o[  George  againft  ^'  his  Heir  to  ♦  p.  ^33 
try  this  F^oint  again,  whether  G/or^^  took  only  an  ElUte 
for  Life,  or  in  Fee  ?  And  the  Matter  was  found  Spe- 
cially again,  and  Judgment  given  in  B.  R.  for  the  Heir 
upon  a  new  Hearing  of  this  Matter;  and  upon  this  a 
Writ  of  Etror  was  alfo  brought,  and  the  Judgment  in 
B'  R'  affirmed,  whereupon  another  Writ  of  Error,  was 
brought  in  the  Houfe  of  Lordsj  and  the  Judgment 
aiErmed. 

Newton 
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Sht  is  a 
Strumpet  and 
a  Bawd,  and 
kept  a  Bawdy- 
houfe. 
Vid.  ante  274 


Newton  and  his  Wife  againft  Majiers. 

^ASE  by  Baron  and  Feme  for  faying  of  the  Wik^Skeis 
^^  a  Strum fet  and  a  Bawd,  and  keft  a  Bawdy- Houfe : 
After  Verdi6l  for  the  Plaintiff,  it  was  moved  in  Arrcft 
<>f  Judgment,  that  none  of  thefe*  Words  a,re  actionable 
fave  the  laft,  Jcil,  Jhe  keft  a  Eawdy-hou/e,  and  they  arc 
fpoke  in  the  Preter-tenie,  and  fo  it  may  be  intended, 
that  flie  kept  a  Eawdy-houfe  before  the  General  Pardon. 
But  -per  Curiam ;  The  Scandal  remains,  and  it  (hall 
not  be  intended  of  keepipg  a  Bawdy-haufe  before  the 
Pardon,  unlefs  it  fully  appears  it  was  the  Meaning  of 
the  Party,  and  that  he  fo  intended. 


Of  a  School- 

Miftrcfs  ;  Jbe 
is  much  a  Man 
at  /,  Jbe  got  a 
fVoman  *ufith 
Child,  Jbe  is  an 
Hermaphrpdite , 
not  a£tionable 
without  Spe- 
cial Damage. 
S.-C.  a  Show. 
pi.  II. 
Vid.  I  Sal.  16. 


Wetherhead  againft  Armiiage. 

CASE  by  the  Plaintiif,  a  Woman,  and  declares,  that 
fhe  per  dlverfos  ^nnos  (not  faying  uhtmos  Eiapfos) 
was  Jkilled  in  Dancina^y  and  taught  Young  Women  to 
dance,  whereby  (he  gained  a  Livelihood  ;  and  the  De- 
fendant to  injure  her  faid,  She  is  as  much  a  Aian  as  1 
amy  Jhe  got  J.  S.  with  Child y  Jhe  is  an  Hermaphrodite  \ 
by  which  fhe  loft  divers  Scholars  but  does  not  mention 
any  in  particular.  Vcrdi6l  for  the  Plaintiff  ;  but  after 
divers  Motions  pro  £gf  con.  Judgment  Raid  ;  for  Hermar 
phroditc  is  not  a6lionable,  nor  is  it  any  Scandal  to  her 
ProfefTion  ;  for  Young  Women  are  taught  to  dance 
more  frequently  by  Men  than  Women ;  and  no  Special 
Damages  arc  laid.  And  therefore  \\\t  Court  held  the 
Words  not  aftionablc  in  themfelves,  without  Regard  tp 
the  Exception  of  its  being  diverfas  annps  (omitting 
ultimos  Eiapfos.)  Holt  jun.  for  the  Plaintifif ;  Levinz 
for  the  Defendant. 


Kni^hi 
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♦  Knight  againft  Hooper.  ♦  P  234 

T^EP LEVIN,  and  avows  for  Rent  upon  a  Lcafe  ten-  ^^^^^'/^'^^^ 
dering  Rent,  and  a  Grant  of  the  Rcverfion  by  the  ^  the  Rever- 
Leffor  to  the   Avowant ;    but  pleads   no  Attornment  fion*  and 
upon  the  Grant  of  the  Reverfion.     Iffue,  riens  arrcrcy  ^^^^"^^.^*' 
and  Verdi6l  for  the  Avowant;  and  it  was  moved  in  Cured  by' 
Arreft  of  Judgment,  that  the  Avowant  hath  fhewn  no  Verdift  upon 
Title  for  Want   of  Attornment  :  5^^  fer  Cur\  Riens  ^^^^{^["'^^^ 
arrere  hath  admitted  a  Title  in  the  Avowant  j  at  leaft  it  Avowant, 
is  cured  by  Verdict,  for  the  Jury  could  not  find  any  Vide  6 Mod. 
Rent  Arrear  to  him,  if  he  had  no  Title,     ^^r^  of  the  Jj^ob.54. 
firft  Rcafon,  for  riens  arrere  is  the  general  Iffue.. 


AJfer  againft  Finch. 

^RESPASS  for  entering  his  Clofe,  and  fpoiling  his  Trefpafs,  tad 
Grafs,  the  Defendant  jurtifies  for  a  Way  there;  the  ijjf^'^^'jjp^/ 
Plaintiff  replies  extra  viam,  and  Iffue  thereupon,  and  gxtraviam  .- 
VerdiA  for   the  Plaintiff,  and  whether   the  Plaintiff  FullCofti. 
fhould  have  full  Cofts,  or  no  more  Cofts  than  Damage  ^^^-  ^^^* 
upon  the. new  Statute  ?  was  the  C(ueftion  :  For  it  was  Ante^i24. 
faid,  no  Title  came  in  Queftion   upon  the  Trial,  for  5  Mod.  74 
the  Way  is  admitted,  and  the  Iffue  is  now  only,  whe- 
,ther  he  was  guilty  extra  v'tatn}    Sed  per  Cur\     The 
Plaintiff  fhall  have   full  Cofts;    for  ift,  there  was  a 
Title  to  the  Way  in  Queftion  upon  Record,  and  fo  the 
Cafe  is  out  of  the  Intent  of  the  Statute.     2dly,  Upon 
this  Iffue  extra  vianiy  a  Title  to  the  Way  is  in  Queftion  ; 
fciL  of  what   Extent  the  Way  is?    Whether  lo  or  20 
Feet  in  Breadth,  ^c  ?    All  which  came   in  C^cftion 
upon  the  Trial.     Otherwife  perhaps,  if  the  Extent  and 
Place  where  the  Way  lies  had  been  agreed  in  the  Plead- 
ings.    But  as  it  is,  the  Plaintiff  had  Judgment  and  full 
Cofts  by  the  Rule  and  Dire6lion  of  the  Court. 


Adams 
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«  P.  235 

Award  th:it 
one  (houldnay 
the  other  (o 
ifkuch  for  Sums 
received  out  of 
the  ElUteof 
/r.a  mere 
Stranger. 
S.  C.  1  DaQV. 

2  Show.  pi. 

47- 

Viie  1  Lev. 

58. 

a  Saand.  29a. 

2  Keo.  736. 

3  Ltv.  188. 
Vide  ante  3, 
68. 

1  Salk.  74. 

&c. 

a  Cro.  4.  758. 

1  Roll.  247, 

Ji5y- 


*  Adams  againft  Stcfham. 

jiSSUMPSTTy  Whereas  Differences  had  been  between 
the  Plaintiff  and  Defendant  (but  does  not  fay  touch* 
ing.what  matter  they  were  in  Difference)  they  fubmitted 
to  the  Award  of  J.  S.  who  did  award  de  ^  fuftr  Prct- 
mijfiSy  That  the  Defendant  fhould  pay  the  Plaintiff  3c/ 
in  Satisfaflion  of  all  Sums  due  to  him  out  of  the  Eftaie 
o\  one  J^f^oolly.  After  Vcrdi6l  for  tjie  Plaintiff,  Judg- 
ment was  ftaid  ;  but  at  laft  after  divers 'Motions  this 
and  other  1  erms  was  entcredfor  the  Defendant,  becaofe 
it  docs  not  appear  that  the  Defendant  b  £xccutor>  Ad- 
miniftrator  or  Truftee  for  Woolly ;  it  does  not  appear 
he  had  any  Thing  of  Woolly  s^  or  that  he  fubmitted  on 
behalf  of  liim,  and  fo  no  Confideratioii  why  he  {hould 
be  charged  for  the  Eftate  of  Woolly. 


P.  236 


*  Term.  Sand.  Hill 


ANNO 
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niitteti  to  l*c 

WitnefTcs  for 

x^xt  Corpoia- 

ti  >n. 

S-^  p.  iSi- 

^.  C    2  Ion. 

1:5. 


Enfeld  againft  Hills. 

CASK,  Whereas  the  Plaintiff  w«s  an  Alderman  of 
CanUrhuryy  and  put  out  of  his  Place,  and  fued  a 
Ma>i'inmus  to  be  reftorcd  ;  the  Defendant yii//o,  ^c^  pro- 
ctnrd  a  Return  to  be  made  in  the  Name  of  the  Maycr^ 
AUcrtneu,  an:i  CommoKaliy  of  CafiUrbury,  and  fet  forth 
the    wii"'K    Return  in  hcecv'rrha,  and  the  FaUuy  of  it, 

by 
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by  which  he  loft  his  place.     Upon  Non  Culp.  pleaded,  Reieafe  of  all 
and  a  Trial  at  Bar,  the  Defendant   produced  feven  Dcmandscon- 
Frccmen  of  Canterhurjy  as  Wirncffes  for  him  to  prove  clarnr^S'f* 
the  Truth   of  the  Return ;  to  whom  it  was  objefled. 
That  they  being  Freemen  of  Canterbury  ought  not  to  be 
received  as  Witnelfcs ;  producing  a  By-law  there  made, 
by  which  their  Return  was  ordered  to  be  made,  and 
that  the  Charges  infuingfhould  be  borne  by- the  Corpo- 
ration.    To  which  the  Counfel  for  the  Defendant  an- 
fwered,  and  fliewed   a  Releafe  from  the  Defendant  to 
the  Mayor  J  Aldermen  and   Commonalty^  and   all  others, 
the  Freemen  of  Canterbury y  of  all  AdvantagpfirJ  Contri- 
butions  and  Demands  which    he  might  have  againft 
them  by  Virtue  of  this  By-law,  or  any  other  Order, 
aut  alio  modo  qucrcunque.     And  yet  by  the. Opinion  of 
Rainsford  and  Twyfdeuy  contra  yonesy  thefc  three  Judges 
being  only  then  in  Couit,  the  feven  Witncffcs  were  not 
allowed  to  give  Evidence,  and  the  Juty  gave  their  Ver- 
dict for  the  Plaintiff,  and  300/.   Damages.     Hereupon 
the  Defendant's  Counfel  prayed  the  Court  to  fign  a  Bill 
of  *  Exceptions  for  not  admitting  the  Witpeffes,  which 
they  agreed  to  do  accordingly  y  and  before  judgment  it  was    *  P.  237 
drawny    A^ned   and  fealed  by   them.     And   now   it   was 
moved  in  Arreft  of  Judgment,  ufon  the  Bill  of  Excep- 
tions y  and  divers  Points  /Jietved  and  argued.     And  for  the 
Defendant 'twas  faid,  ift.  That  a  Bill  of  Exceptions  BillofExcep- 
lies  upon  a  Trial  at  Bar  as  well  as  a  Trial  by  Niji-prius^  *»o?»  "Ijon  a 
and  that  upon  Stat,  of  Weflmin.  2.  31.  and  for  autho-  J"^|  *^  ^^^* 
rities  were  cited  27  H.  8.  24,  25.  upon  a  Trial  by  Nijt 
friusy  2   E.  4.  66.  upon  a  Trial  at  Bar  in  Com.  Banc. 
and  alfo  21  E.  4.  upon  a  Trial  at  Bar  in  C«  B.     And 
Co.  2^InJl.  427.  upon  the  Words  of  the  9(at.  Et^  Do- 
minus  Rex  venire  faciat   coram  i/lo,  who  fays  it  is  to  be 
intended   of  a  Writ  of  Error,  which  does  not  Tic   in 
Banco  Regis  upon  a  Judgment  in  tlie  fanJe  Court,  there- 
foie  he  fuppofes  that, a  Bill   of  Exceptions  would  not 
lie  upon  a  Trial  by  Niji  frins  out   of  this  Court,  for 
there  the  Judgment  and  Record  is  in  this  very  Court, 
which  would  render  the  Statlite  of  little  or  no  Efle6t  ; 
for  by  the  fame  Reafon  it  will  not   extend  to  Trials  in 
the  Exchequer,  for  Error  lies  not  in  B.  R.  upon  their 
Judgments.     But  thefe  Words  Ji   Venire  faciat  are  to 
be  underftood  that  the  Record  is  brought  there  by  Writ 
of  Error ;  iio't  to  exclude  Cafes  where  the  Record  is 
already  there  ;  nor  where  it  can  never  come  there,  but 
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goes  before  other  Juftlces  by  Writ  of  Error,  adly.  It  wis 
faid  for  the  Defendant^  That  of  this  Bill  of  Excep- 
tions advantage  may  be  taken  as  well  in  Arreft  of  Judg- 
ment, as  upon  a  Writ  of  Error ;  and  in  the  27  H.  8. 
24,  25.  'twas  fo  done.  3  /f.  4.  14.  i.  it  is  as  well  to 
prevent  yudgment  oa  to  reverfe  it.  3dly,  Here  needs  no 
Scire  facias  ad  cognofcendum  JigHVj  becaufc  the  Judges 
are  of  the  falnc  Court  where  the  Bill  i/ras  (igned^ either 
to  confefs  or  deny  their  Seals ;  and  though  it  happens 
that  two  of  the  three  Judges  are  removed,  fc.  Rainsfori 
and  Twyfdefiy  yet  it  is  fufficient  that  Jones  continues ; 
for  by  the  Words  of  the  Statute  one  Judge  is  enough 
to  feal  the  Bill,  ^  Ji  forte  unus  Jufliciarior*  non  vuH 
apponere  JigiUum  apponat  alter.  And  if  one  be  fufficient 
to  Seal,  one  is  fufficient  to  Acknowledge.  Athly,  The 
Rcfufal  of  the  Witneffes  was  Error  ;  for  be  it  as  it  will 
in  other  refpefls  by  the  Releafe  of  the  Defendant,  all 
the  Advantage  he  can  have  agalnft  the  Citizens  for  his 
Charges  upon  the  By-law  is  difcharged.  And  the  whole 
Court  now  held  that  thefe  Witneffes  Ihould  have  been 
admitted.  *  S^hly,  The  Declaration  itfelf  is  naught; 
for  it  does  not  fhcw  what  was  done  upon  the  Retuniy 
perhaps  it  may  yet  be  adjudged  ill,  and  then  the  Plain- 
tiff fhall  be  leflored,  and  yet  lliall  have  30c/.  for  the 
lofs  of  his  Place  ;  he  ought  to  have  ftaid  till  Judgment 
had  been  entered  upon  the  Return,  and  thereupon  have 
declared  ;  otherwilc  it  is  like  an  A6^ion  upon  the  Cafe 
for  indifl^ng  a  Man  of  Felony,  which  lies  not  without 
fhewing  he  was  acquitted,  or  that  the  Grand  Jury 
found  the  Bill  Ignoramus.  And  of  this  Opinion  was 
ScroggSy  Ch.  Juft.  to  which  the  reft  inclined.  For  the 
Defendant  'twas  anfwered.  That  a  Bill  of  Exceptions 
lies  not  upon  a  Trial  in  this  Court,  whether  it  be  at  the 
Bar  here,  or  by  Niji  priiis  out  of  this  Court,  ^nd  that 
upon  the  Words  of  the  Stat.  Ji  venire  faciat  Dcminus 
Rex  recordum  coram  illo^  Co.  2  Jnji.  427.  But  the  Court 
/ecmed  to  incline  that  a  Bill  of  Exceptions  lay  as  well 
upon  Trials  in  this  as  in  any  other  Court.  Et  note  af- 
terwards, in  or  about  the  Year  1693.  upon  a  Trial  at 
Bar  between  the  Duke  of  Graftorty  and  the  Lord  Chief 
Jufticc  Holty  for  the  Office  de  Chiefs  Prothonotary  de  Banco 
Regis,  the  Court  agreed  to  fign  a  Bill  of  Exceptions. 
But*  afterwards,  for  apparent  Fallities  there  infertcd, 
they  refufcd  to  feal  it,  which  was  complained  of  to  the 
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fJoufe  of  Lordsf  where  the  Fisilfities  were exaimned.  To 
the  zd  Point  it  was  argued  for  the  Plaintiff,  That  a  Bill 
of  Exceptions  is  not  to  be  ufed  in  Arreft  of  Judgment, 
but  only  in  a  Writ  of  Error,  and  they  produced  and 
cited  many  precedents  where  it  had  been  ufed  upon  a 
Writ  of  Error,  which  the  Court  laid  were  good  Proofs 
that  it  might  be  ufed  upon  a  Writ  of  Error  :  but  they 
did  not  prove  that  it  could  not  be  made  ufe  of  by  Mo- 
tion in  Arreft  of  Judgment  ;  however  they  gave  nofq/i-' 
five  Opinion  as  to  this  Point,  zdly.  It  was  fa  id  for  the 
Plaintiff,  That  no  Ufe  could  be  made  of  the  Bill  here, 
becaufe  it  is  not  entered  upon  the  Record,  bujt  only  , 

brought  into  Court   under  the  Seals  of  the  Juftices. 
But  to  this  the  Court  anfwered.  It  appears  by  the  Stat, 
that   it  is  not  always  entered  upon   Record,  for  the 
Stat,  fayj,  Ji  non   inveniat  in   rotvlisy  &c.  then  a  Scire 
facias  fhall  iffuc     Alfo  it  may  be  entered  now  if  that       . 
be  neccffary  :  But  the  Bill  not  being  entered,  the  Plain-  tions  n*^'^^ 
tiffs  CouTifol  did  not  fpeak  to  the  Refufal  of  the  Wit-  be  entered 
nelTes.     But  the  whole  Court  declared,  That  the  Wit-  ^^^^  Record, 
nefles  fhould  have  been  admitted,  and  theRrfufalis  an 
injury  to   the   l)eR*ndant,  which    will   be  a  fufficient 
Reafon  for  the  Court  to  grant  a  new  Trial,  come  what 
will  of  the  other  Matters.     And  as  to  the  Exception  to 
the  Declaration,  ^it  was  faid  by  the  Plaintiff's  Counfel,     *  P-  239 
it  is   n©t   ufual  in  the  Crown  Office  to  enter  up  Judg-  judjjment ne- 
Aient  in  thefe  Cafes,  unlcfs  where  Reftitution  is  award-  v"  entered 
cd.     And  the  Plaintiff  hath  concluded  his  Declaration,  "^^^oUmII. 
fciL  whereby  he  lojl  his  Placey  which  is   a  fufficient  Aver-   damns  \mi   "*" 
ment  in  fuch  Cafe,  that  the  Return  was  adjudged  fuffi-  ^^^e^e  Writs 
cient,  fo  that  he  was   not  reftored.     But   the  whole  Sru^^*^"^^ 
Court   held  the  contrary  ;  and   though    the  Clerks  ex 
officio  do  not  enter  up  Judgment  upon  the  Return  but 
wliere  they  make  farther  Benefit  by   iffulng  out  Writs 
of  Reftitution  ;  yet    if  Judgment  was  given  upon  the 
Sufficiency,  the  Plaintiff  fhould  have  procured  it  to  be 
entered  up  to  enable  him  to  bring  his  ASion  :  And  the 
Court  ftrongly  inclined  that  the  Declaration  was  naught 
for  this  Caufe ;  but  they  gave  no  Judgment  at  prefent, 
but  gave  the  Plaintiff's  Counfel  farther  Time  to  advife 
with  his  Client  ;  for   be  the   Law  one  Way   or  other, 
here  is  at  leaft  fufficient  Grounds  for  a  ne\v  Trial.     Af- 
terwards the  Parties  agreed,  as  I  fuppofe,  for  I  heard 
no  more   of  the   Cafe.     Hoh^  jun.   for  the  Plaintiff; 
Vol.  11.^  '  Q^  U^inz 
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4 
Levinz  for  the  Defendant  in  flie  Motion  m.Arreft  of 
Judgment. 
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Colhornt   againft   Wright. 

DEBT  for  Arrears  of  Rent  as  Executor^  and  alfo 
as  Adminiftrator  durante  mittore  cttate  of  his  Co- 
executor,  and  ^declares,  that  the  Tcftator  made  the 
Plaintiff  and  others  his  Executors,  and  that  y.  2>.  feifed 
of  a  Rent  of  20/.  per  annum,  deviled  it  to  thre^  Perfons 
in  equal  Parts  in  Common,  and  that  all  the  three  De- 
vifees  levied  a  Fine  of  one  Moiety  thereof  to  the  Wife 
of  the  Teftator  in  Fee,  and  of  the  other  Moiety  to  the 
Ufe  of  a  Stranger  in  Fee,  and  that  the  Stranger  granted 
his  Moiety  to  the  Wife  of  the  Teftator  in  Fee,  that  the 
Teftator  had  Iffue  by  her,  and  after  the  Wife  died, 
whereby  the  Teftator  became  feifed  of  the  whole  by 
Curtefy  of  England,  and  that  the  Rent  grew  due  to  the 
Teftator,  who  made  him  and  the  other  Co-executors, 
and  that  hefolely  proved  the  Will,  and  AdminiBration 
was  granted  to  him  during  the  Minority  of  the  Co-ex- 
ecutor, who  is  ftill  under  Age«  To  this  Declaration 
the  Defendant  demurred,  and  two  Things  were  now 
infifted  on  for  the  Defendant:  i.  That  this  being t 
Rent-Charge  which  is  againft  Common  Right,  it  can- 
not be  divided  only  to  make  Tertenant  fubjc6l  *  to  fe- 
veral  Diftreffes  without  his  Confcnt,  and  there  is  no 
Attornment,  Co.  Lit.  148.  a.  aliter  of  a  Rent  Service  or 
fuch  things  as  are  of  common  Right,  Hob.  25.  Gran- 
tee of  a  Rent  gives  Part  tliereof  by  Fine,  the  Tenant 
is  not  bound  to  attorn,  therefore  the  Dcvife  and  the 
Fine  to  Ufes  thus  divided  is  not  good.  He  agreed,  that 
to  a  Devife  or  a  Fine  to  Ufes  there  needs  no  Attorn- 
ment ;  but  the  Devife  or  Fine  in  fuch  Cafe  of  Things 
not  dividablecian't  be  divided,  but  the  Devife  and  the 
Fine  itfelf  arc-  void.  2.  Both  the  Executors  ought  to 
join  in'the  Action,  though  only  one  of  them  prove  the 
Will,  and  an  Executor  and  Adminiftrator  to  the  fame 
Perfonare  inconfiftent ;  for  wheie  there  is  an  Executor, 
the  Ordinary  hath  no  Power  to  grant  Adminiftration. 
ijCi'.  H<  "foe's  C2i{c.     Ttlj    1^0.  Smith  v.   Smith,  and 
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Cunningham's  Cafe  lately  adjudged  in  this  Court.     To 
which  it  was  anfwercd  by  the  Couul'el  of  the  Plaintiff, 
and  refolvrd  by  the  Court ;  i.  That  by  thefc  Convey- 
ances of  Devife  and    Fine  to   Ufes,  the  Rent  may  be 
divided  without  the  Affent  or  Attornment  of  the  Party, 
becaufe  his  Affent  or  Attornment  is  not  neceffary  to  the 
Perfeftion  of  thefe  Conveyances.     2.  Where  o fie  of  the  Two  Exccu- 
,Executors  is  an  Infant,  and  cannot  prove  the  Will,  Ad-  d^7  AwT^thc" 
minlftration   durante  fua   minotitate   may  be  granted  to  other  proves 
the  other,  who  muft  fue.folely,  and  it  is  not  inconfiftcnt  the  Will,  ani 
to  have  Adminiftration  in  fucJi  Cafe,  for  it  is  not  grant-  nfft|?ji^j^i1,. 
ed  in  this  Cafe,  as  it  is  upon  a  dying  [ntei^ate  ;  for  here  route  mtnert^ 
the  Will  is  proved  but  only  to  enable  him  to  fue  folely,  ^<^'  ^c  may 
becaufe  the   other  is  not  capable  of  proving  the  W'ill,  vfd.  Vlcv. 
nor  to  join  with  him,  and  he  cannot  fue  folely;  and  cited   181,  a99. 
Hation  and  Mo/ctf/Tj  Cafe  entered  in  this  Court,   Mich-  "^f.  ante. 
1 5  Car:  %.  B*  R.  Rot.  703.  the  Roll  whereof  was  brought 
into  Court,  and  appeared  to   be  fo   adjudged.      But 
where  both  Executors  are  of  full  Age,  though  the  Will 
be  proved  by  one  only,  the  Action  muft  be  Drought  in 
both  their  Names  :    So  Judgment  was  given  for  the 
Plaintiff;  Holt  junior  for  the  Plaintiff,  Levin2  for  the 
Defendant.. 


♦  Greaiitchy  againft  Beardjly.  ^  p^  j^^j 

p/20/fJJ57r/Oi\r  was  prayed/upon  a  Suggeftion,  that  church-war- 
1  ime   out  oi  Mind  the  Panfluoners  at  their  own  dens  prefciihe 
Charge   have  built  and   repaired  all  the  Seats   of  the  ^0  «^»n>of«  ^*»« 
Church,  and  ratione  inde  the  Seats   have  Time  out  of  chura.7r^/- 
Mmd   been   difpofed   of  by  the   Churchwardens,  and  ^^^  ^dtficnt'  af 
that  now  the  Bifhop  took  upon  him  to  difpofe  of  them    ^'f''^^'^''''" 
Bigland  for  the  Plaintiff  argued,  that  though  generally  vid.'i^d.M; 
the  Ordinary   hath   the  Difpofal  of  the  Seats  of  the  ^%  ^  '©i. 
Church,  yet  it  might  be  otherwifc  by  Cuftoro,  and  cited  \t^ ,1^: 
a  Roll  Ahr.  288.  Tredmham's  Cafe.     Jones  Juftice;   Of  a  T«n!  s!'4, 
common  Right   the  Ordinary  hath  the  difpofal  of  all  ^*'  *o3- 
Sc^ts   in  the  Church,  and  of  common    Right  tlie  Pa-  ^^^l^' 
Tidiioners  ought  to  repair  them  ;  Co.  %hijl.  489.  Then  Mo. 878. 
what  have  the  Parifhioners  done  here  to  oufl  the  Or-  ^®^-  ^9- 
dinary  of  his  JurifdiAion  ?  They  have  only  faid  that 
they   have  repaiJcd  the  Seats  at  the  Parifh  Charge, 
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which  U  no  more  than  their  Duty,  for  which  they  hiTC 
the  Eafement  of  (itting  in  them,  according  to  the  Dif- 
pofal  of  the  Ordinary;  whereupon  a  Prohibition  was 
denied  by  the  whole  Court,  as  it  was  before  done  in 
Com,  Banc,  in  this 'very  Cafe,  where  it  was  firfl  moved. 


College  of  Manchejler  againft  Trafford. 
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1  Lev.  %0f  77. 


ERROR  of  a  Judgment  at  Lancafter  ;  where  upon 
a  fpecial  Verdict  the  Cafe  was  ;  the  College  in  the 
Reign  of  Queen   Elizfibethy  reciting  a  Leafe  made  by 
them  in  the  Time  of  Edw.  6.   demifed  to  one    Traffmi 
for  21  Years,  rendering  Rent  21/.   i6j.  4^.  and  Hthtn- 
dum  from  the  End  of  the  faid  Term  made   in  the  Time 
of  Edw.  6.  and  then   follows  a  Condition  of  Re-entry 
for  Non  payment  of  the  Rent,  and  after  that  a  Cove- 
nant and  Grant,  that  after  the  faid  21  Years  ended  he 
fhould  have  the  Land  for  other  21  Years,  and  fo  from 
21  Years  to  21  Years,  till  99  Years  paft  thence  next 
enfuing  fhall  be  complcat  and  ended.   And  it  was  found 
there  was  no  Leafe  made  in  the  Time  of  Edward  6.  and 
fince  the  Date  of  the  Loafe  made  in  the  Time  of  Queen 
E.Uzabith  more  than  99  Years  are  expired,  *  but  that  99 
^  ears,  computing  from   the  End  of  the  Term    for  ai 
Y'cars,  arc  not    expired.     And   fo  the  Qj.iel^ion  was, 
whether  the  Leifce  fliall  have  99  Years  only,   reckon- 
ing as  from  the  Date  of  his  Leafe  made  in  the  Time  of 
El'izaheihy  or  99  Years  over  and  above  thefirft  21  Years; 
for   it  was  agreed,  tliat  although    the  number   of  21 
Years  can  never  center  in  99,  yet  this  Term  iliall  endure 
for  99  Y'ears,  which   is  a   IVrm  certain,  and  the  odd 
Years  fliall   be   rejt-fl-fd   accortling   to  BaUIzvins  Cafe, 
2  CV).  Rrp.  I^it  the  Point    in   QjiTcftion   was,   when  the 
99  Tears  Hionld   commence  ?     And  at  lancajler  it  vas 
adjudged,  that  the  LeiVee  flroiild  havec)9  Years  over  and 
above   the  21    Yrars,  and    the  firi^   21    fliould   not  be 
reckoned   Part   of  the   09,  and    that  by  Reafon  of  the 
Word   Thcuce\  for  if  it    nu.ft   be    reckoned    from    the 
Making  of  the  Leafe  in  the  Time  of  Queen  Elizahiih^ 
it  <)Ut,ht  to  bo  llence.     But    Thence  is  a  Word    that  does 
not   denote  a   prcfent  Time,  but  another    Time,  and 
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then  Thnce  muft  refer  to  the  End  of  the  firft  21  Years* 
becaufe  there  is  no  other  Time  to  which  it  can  refer  ; 
for  the  Jury  have  found,  that  there  was  no  Leafe.  ih 
the  Time  of  £d.  6.  whereunto  the  Defendant  would 
have  referred  it,  and  fo  the  Term  not  expired  ]  and  of 
tills  Opinion  was  the  whole  Couit,  and  affirmed  the 
Judgment,  and  fo  was  the  Court  of  Excheq^ier  about 
the  Year  1687,  where  tlie  Term  being  then  expired, 
the  Plaintiff  recovered  for  the  Term.  Lcvinz  for  the 
Plaintiil"  in  both  Courts. 


P-243 


Denning  againft   Norris^ 

ERROR  of  a  .Judgment  in  Norwich  Court,  af- 
ligncd,  that  tlie  Sheriff  by  whom  the  Judgment 
V  as  givon  had  not  taken  the  Oaths^  and  fubfcribed  the 
Dcdarationy  according  to  13  Car.  2.  cap.  i.  The  De- 
fendant pleaded,  that  the  Oaths  and  Declaration  were 
not  tendered  to  the  Sheriff.  The  plaintiff  demurred. 
And  refolved,  this  is  not  aflignable  contrary  to  the  Re- 
cord and  Admittance  of  the  Parties  ;  for  this  is  in 
Eifeft  to  fay  that  he  was  not  Sheriff",  becaufe  the  Statute 
fays  upon  Default  ^c.  fhall  be  void,  contrary  toHip/ly 
and  Tuck's  Cafe,  P^ch,  27  Car.  2.  B.  R.  Rot.  1620. 
q?iod  vide  ante.  2.  The  Court  held  clearly,  that  the 
Tender  is  traverfable  ;  for  though  the  Provifo  for 
Avoidance  be  fer  fe  ^  ahjoluie^  yet- it  fhall  relate  to  the 
precedent  and  firft  Part  of  the  Statute  which  appoints 
them  to  be  tendered. 


Jadgmcntinan 

inferior   Court 

not  void  quia 

the  Judge  did 

not  take  the 

Oaths. 

S.  C.  a  Jon. 

Vid.  ante   1^4 
contra. 


Tender  of  a^] 
Oath  is  tia- 
verfable. 


4S/r(?dIf  againft  Berager. 

ERROR  of  a  Judgment   upon    an    EfeSiment  in  Dcvife  to  i?#. 
Communi  Banco,  wherein  upon  a  Special  Verdift    o7"^^h%* 
the  Cafe  was  ;  Robert  Berager   had    Ifl'ue   his   firft  Son  dies^^n  the  Ufc 
William,  who  had  Ifluc  the  Wife  of  the  Leflbr,  and  a  of  theT  llator, 

fecond  Son  Robert,  which  fecond  Son  Robert  had  alfoa  ^'^^  *!f/^"5,* 
'  jj         Grandfon  io- 

OOn  bert,  he  repub- 
liihes,  faying,  Robert  my  Grandfon  (hall  have,  ^f.  S.  C  1  Vent.  314.  1  Mod.^6^ 
3  Mod.  31 S.  2  Jo.  135.  Raym.  408.  z  Danv.  534*  lo-  *  Show.  pi.  49.  Vide  I  Rol. 
Ab.  618.  Cro.  El.  53*,  576.  $s;.  3  Leon.  18,  19.  Ow.  24.  35-  I  And-  61,  3o6, 
Plow.  344,  345- b.  2  Leon.  9%.  «  And.  134-  Mo.  160.  Hob.  29.  iRoll.Ab.  8»9. 
2  Roll.  Abr.  416.  4  Mod.  140.  Swinb.  35*  Stra.  a5>  S2.  Gilb.  on  Dev.  91.  WentW*  35* 
Cowp.  158*    Doug.  31,  36.    I  Term.  Rep.  435*    Powell  on  Dev*  65;. 


UilL  30  &  31'Cir.  2.  in  B^  R. 


P.  244 


Vid.  Cro.  Klv 
423.  493- 
Moor  404. 
Govib  150.151. 
I  Kol.Abr. 
618.  7,  8. 
Piow.345. 
Mo.  553' 
Vide  2  Oanv. 

534  9-  &  531- 
pi.  I.  2. 
3  Keb.  845- 


Son  Roherty  Grandfon  to  the  firft  Robert.  Robert  the 
Grandfather  devifed  the  Lands  in  G^ucftion  in  thcfe 
Words,  I  give  my  lavds  in  Tilling  to  my  Son  Robert  and 
his  Heirs,  and  I  give  to  my  Grandfon  Robert  $ol-  Alfo  I 
give  to  my  Great  Grau daughter  I oo\.  Robert  the  fecond 
Son  died  in  the  Life  oT  his  Father,  afterwards  Robert 
the  Devifor  made  a  Codicil  whereby  he  devifed  Part  of 
thofe  Lands  which  he  had  devifed  to  his  Son  Robtrt,  to 
his  Daughter  yudithy  and  afterwards  he  made  a  Repub- 
lication of  his  Will  hy  Parol,  without  writing,  and 
faid,  Robert  my  Grandfon  Jliall  have  and  take  by  my  WiU 
as  R  obert  my  Son  J}iould  have  done,  and  afterwards  died ; 
and  the  Queftion  was,  Whether  i?oAtfrl  the  Grandfon, 
Defendant  in  the  Eje6iment,  and  likewife  here,  fhould 
have  the  Land  by  Virtue  of  this  Will  and  Republica- 
tion, or  to  the  Wife,  Lelforof  the  Plaintiff,  Daughter 
and  Heir  of  Will  am  the  fivft  Son  ?  And  it  was  adjudg- 
ed in  Commufii  Banco^  by  the  Opinion  of  Northy  Chief 
Juftice,  Atkyns  and  Ji'yndhamy  contrary  to  the  Opinion 
of  Scrogg%y  that  the  Grandfon  fhould  have  it ;  and 
now  it  was  argu«  d  that  this  Judgment  was  erroneous, 
lO,  Becanfe  Grandfon  and  Son  are  different  Names  of 
Appellation,  and  denote  different  Teifons.  2djy,  Land 
cannot  pafs  hy  Will  unlefs  the  Will  be  in  Writing. 
3c!'fy,  The  Devifor  takes  Notice  in  the  Will  of  the 
Difference  betwixt  Son,  Grandfon,  and  Great  Grandfony 
and  makes  Devifes  to  feveral  Perfons  by  thefe  feveral 
Names.  4thly,  The  Republication  by  Parol  will  not 
fupply  the  Dcfc6l  of  this  Will,  which,  being  of  Land?, 
ought  to  be  in  Writing.-  5thly,  The  Republication 
itfelf  takes  Notice  of  the  Difference  of  thefe  Appcllt- 
tir>n.s,  fc'iL  My  Gratrnfon  "^  K obert  Jh all  haztey  &c-  as 
my  Son  Kobeit  fhould  have  had.  It  was  agreed  that  Re- 
publication might  aid  a  Will,  if  there  be  Words  in  the 
Will  capable  of  being  aided,  as  the  Lord  Cheney's  Cafe, 
a  Devife  to  William ,  there  are  two  Williams y  it  may  be 
averred  what  William  was  meant,  bccaufe  the  Word 
William  was  in  the  Will  ;  and  3  Cro.  493.  Buckford  znd 
FaynecotCy  a  Devife  of  all  his  Lands, in  Aldtvorthy  and 
after  the  Will  he  pnrchs^fes  other  Lands,  and  then  re- 
publifhes  the  Will,  all  the  Lands  fhall  pafs,  for  the 
Words  in  the  Will  are  fufficient  for  that  Purpofe.  But 
here  the  Word  Grandfon  is  wanting  in  the  written  Will. 
And  this  Cafe  is  all  one  with  the  Cafe  of  BreU  and 
Rigden\  Plowd.  Com*  and  Hartrofs  Cafe.     3  Cro.  243- 

Aiid 


Hill.  30  &  31   Car.  n.  in  B.  R: 

And  the  Opinion  of  Pofham  and  Tenner  in  Fuller  and 
Fuller's  Cafe,  3  Cro.  422,  423.  i«  denied  by  the  other 
Judges,  fa'L  Gawdy  and  Clench y  and  the  Cafe  there  wa« 
adjudged  upon  another  Point.  For  the  Defendant  in 
Error,  it  was  faid.  That  here  was  a  good  Foundation 
in  the  Words  of  the  Will,  and  th#  Intention  of  them 
may  be  fupplied  by  Matter  dehors.  That  Grand  is  but 
an  Addition  to  Son  to  diftinguifh  the  Son  from  the 
Grandfon,  who  were  both  alive  at  the  Time  the  Will 
was  made  I  but  when  the  Son  was  dead,  as  he  adtually 
was  at  the  Time  of  the  Republicatipn,  the  Grandfon 
might  well  enough  be  meant  and  underfiood  by  the 
NameiS{?w  :  And  if  a  Man^hath  no  Sons  out  z,  Grand- 
fon called  Robert y  and  devife  Lands  to  his  Son  Robert^ 
the  Grafidjon  ftvall  take  according  to  the  Opinion  of 
Walmflyy  Owen  88.  And  here,  though  at  the  Time 
the  Will  was  made  the  Devifor  had  a  "Son  Robert  and  a 
Grandfon  Robert,  yet  at  the  Republication,  which 
is  a  new  making  of  a  Will,  be  had  only  a  Grandfon 
Robertj  and  therefore  he  (hall  take  by  the  Name  Son, 
fo  as  the  name  of  Baptifm  is  rightly  expreffed,  and 
there  is  no  one  elfe  to  take  it.  iScro^^j,  Chief  Juftice,  con- 
tinued his  former  Opinion,  faying,  He  was  never  fa- 
tisficd  with  the  firft  Judgment,  and  that  the  Judgment 
ought  to  be  reverfed.  Dolhin,  Juftice,  feemed  cofttra^ 
C(rtcri  nil  dixerunt.  Et  adjournatur  ;  but  after  I  was 
informed  the  Judgment  was  reverfed.  But  ^u^rc 
here  of,  for  I  was  not  then  pi^efent. 


♦  H(ward  againft  Wood.  ♦  p,  245 

j^S  SUMP  SIT  (ov  Money  received  for  his  Ufcd  ^i:^^',^l 

and  upon  Non  /Jfumffity  and  Special  Verdict,  the  edinanOffice, 
Cafe  was.  The  Slueen  having  granted  to  the  Plaintiff  J?J[^^^ 
Sir  R<i>ert  HowaH  the  Stewardfliip  of  the  Honor  of  fiSSSTitlc. 
Pom/ret  for  Years,  Habend'  from  the  End  of  a   former  8.  c  %  Jo. 
Term,  in  which  Stewardfliip  were  comprifcd  fcvcral  "JJl^^^  , 

Courts-  l^T^"^' 
iDmv.t^.    »  Show.  pi.  14^ 


mn.  30  &  31   Car.  II.  in  B.  R. 


A  Grant  for 
Years  in  Re- 
verfion  of  a 
Court- Leet 
and  Court- 
Baron,  void 
for  the  fiiit, 
good  for  the 
lecondi 

Vide  ante  i^* 
Poft.  252. 

2  Leon.  15^9. 

3  Vent.  175. 
3  Lev.  263. 
Ante,  174. 


Vide  ant?  174. 
Poft.  252. 


Courts-Lcet  as  well  as  Courts-BaioD,  the   firft   Term 
being  ended,  the  Defendant  by  a   Giant  fubfequent  to 
that  Grant  made  to    the  Plaintiff,  held  the  Court,  and 
received  the  Money,  for  which  the  Plaintiff  brought  his 
A<3ion  for  the  Fees. ..  And  upon  Arguments  at  Bar,  the 
Court   was  of  Opinion  that  the  Grant  to  the  Plaintiff 
in  Reverfion  for  Years  was  void  as  to  Courts- Leet,  as 
being  a  Judicial  Office,  but  was  good    as   to    Courts- 
Baron.     And    as  to  4hc    (^bjecSion,  That    this  A6iion 
will  not  lie  for  the  Money  received  by  the  Defendant  as 
Money  received  for  the  I'laintilV's  Ufe,  tecaufe  the  De- 
fendant claimed  Title   by  another  Grant  made  to  him- 
ffflf,  and  tbeiefore  received  it  to  his  own  Ufe ;  and  that 
the  Plaintiff  Oiould  have  brought  an  Action  of  Trover 
for   the  Money,    or  Cafe,  for  diflurbing   him    in  his 
Office  ;  the   Court  anfweied.  That  it  might    be  hard 
perhaps  to  maintain  it,  if  this  were  a   new  Cafe,  and 
the   firA   of  this   Nature;  but   they  faid   tw^o  or  three 
Actions  of  this  KinH    had  boen   held  before,  and  cited 
a  Cafe  between  Brudjhaw  and  Pottery  of  Grays  /ifw,  for 
Money   received   as    Judge,  of  the   Sheriff's  Court    of 
Lonrion  to  be  fo  refolved  ;  aud   therefore    it   would    be 
hard  now  to  adjudge  the  contrary.  But  at  the  importu^ 
nity  of  jfonesy  Attorney  General,  to  be  farther  heard 
in  this  Cafe,  it  was  adjourned. 


*  P.  246  *  Stab/es  againft  Mel/on. 

f^AS  E  for  Difturbanee  of  his  Comm\>n,  and  pre- 
^  fciib'^s  that  the  Mayor  and  Buigeifes  have  Time 
out  of  Mind  had  Common  for  thcmfelves,  &  quolihtt 
eorumy  and  brings  the  A6Vion  as  Buigefs  ;  the  Prefcrip- 
tion  was  travel  fed,  and  Verdid  for  the  Plaintiff.  And 
JVeJion  moved  in  Arreft  of  Judgment,  That  the  Pre- 
fcription  was  not  good,  ift.  Bccaufe  it  is  not  laid  to 
be  appurtenant  to  any  Land,  idly,  The  Prohibition 
ought  not  to  be  in  the  Name  of  the  Mayor  and  Burgeffis, 
but  he  ought  to  have  prefcribed  in  every  Burgefs,  ^od 
quilibet  Burgenjtumy  £sfc.  and  that  it  ought  to  be  alledged 

in 

Poft*  253.  Vide  Hard.  ii8.  3  Mod.  290.  Co.  Lit.  i%%*  a*  Mardi.  ||. 


Cife  by  a  Bur- 
gefs for  Com- 
mon in  the 
.Mayoi  .  and 
Jiurgefles  as  in 
Grofs  without 
Appendancy. 
2  Jon.  115. 
J  Mod.  6,  7, 

^^   ^ 

1  Saund.  343 

2  Saund.  4,   5* 
I  Lev.  196. 
a  Lev.  2. 
a  Show.  pi.  30. 
1  Sid.  313. 
J  Vent.  163, 383 


Hill.  30  &  31  Car.  IT.  in  B.  R. 

Jn  the  Corporation  by  Way  of  Cuftom,  Rolk  Common, 
403'.  Green  and  Stains  Cafe.  5  JE.  4.  29, 32.  Cwr/fl  c:wf<rtf. 
This  might  be  a  Common  in  Grofs,  and  not  appurte- 
nant to  any  Land,  9  H.6.  36.  i  Co,  Rtp.  87.  As  if  a 
Man  grant  Common  to  the  Mayor  and  Burgeffes  for  all 
their  Cattle  in  fuch  a  Place,  it  is  good  as  a  Common  in 
Giofs,  and  not  appurtenant  \  and  fo  Judgment  was 
given  for  the  Piaintifft     * 


•  Term.  Pafchse,  ^p.^^^ 

ANNO 
31  Car.  II.  in  Banco  Regis, 


Farmer  qui  taniy  tSc.  againft  Brcnvn^ 

PROHIBITION    to  the  Spiritual  Court,  for  ^"'"^gi^g  j^ 

that  they  compelled  the  Defendant  to  anfwer  upon  iJ^iUafticil 
Oath  there  in  a  Suit  for  not  repairing  of  the  Church  ;  Courts, 
fuggefting,  that   the  Ecclefiaftical   Court  ought  not  to   j'^J^*-'^"' 
require  Anfwer  upon  Oath  niji  tanium  in  rehus  ujiamen-  sKeb.  8o«. 
tariis  (^  matrimonialihus  ;  and  this  being  a  Point  of  gieat  ^^9»  829. 
Confideratiop,  the  Plaintiff  was  ordered  to  declare,  that  \  Xho^.  ^^ 
the  Cafe  might  be  judicially  determined  upon  Demurrer. 
And  for  the  Defendant  in  the  Prohibition  'twas  argued, 
that  the  Spiritual  Court  might  in  fuch  Cafes  take  An- 
fwcrs  upon  Oath,    and  that  the  fVrit  mentioned   in 
Raft.  Abridg.  Prohibition   5.  and  in  the  Regifter,  arc 
fbings  antiquated,  originally  devifcd  for  the  Preven- 
tion 


Pafch.  ii  Car.  II.  in  B.  R. 


ritatjon  fr$ 


Juramentum 


on  of  jwoThingspraflifedantiently among  the  Clergf* 
but   now  difufed;  they  had  a  cuAom  of  citing  Men  be- 
fore tbeni  fro  lajione Jidei  in  not  performing  their  Agree- 
ments, and  forcing  them  to  fwear  Performance.  Thofc 
were  the  ^ifchiefs   intended  to  be  reformed  by  the  In- 
ftitution  of  thefe  Writs.     CofitCs  Afolofry^  fart    i.    caf. 
I).  Jq},  77,  78.  {jT  ibid,  eadem  parte  ^  cap*  8-  ^  Re^Jier 
43.  a.     And  tlie  Jurdmentum  calumnia  mentioned  Co.  2. 
^^ifl'  ^S7»  v'^s  another  Invention  of  theirs   to   make  a 
Man  accufe  himfelf  pf  Ciimes,  which    is  not    lawful. 
But  as  for  anfwering  upon  Oath  in  Civil  Cafes,  it  hath 
♦  P.  248    ^^^^  their  conftant  Courfe  Time  out  of  Mind,  *  as  it  is 
in  Chancery,  and  every  Jot  as  well  allowable   in   this 
Court  as  in  that ;  and  in  Chancery  they  never  compel  a 
Man  to  anfwer  upon  Oath  to  Matter  criminal,  or  fcan« 
flalous.     To  which  Maynard,  King's  Serjeant,  in  An- 
fwer cited  the  Rcgil^er  ^S.  F.  N-  ^.  41.  and  Co.  2,  InJI. 
621.     He  faid,  the  Ecclefijaftical  Court  had  unqueftion- 
ably  a  Jurifdiflicn  in  the  principal  Matter,  but  they 
had  no  Jurirdiclion  but  by  Incroachment  to  adminifter 
Oaths  niji  tanium  in  cau/ts  tejlamenlari.s  ^  matrimoniaU- 
bus  ;  that  the  .Statute  ot  lid.  6.  allows  them  Jurifdiflion 
in  the  Cafe  of  l^ithes   by  any  legal   Means  other  than 
that  of  the  l'arty'3  Oath  ;  which  fliews,  that  the  Par- 
liament intended   that  they  fliould  not  have   Power  to 
adminiftcr  Oaths  in  fuch' Cafes  ;  and  yet  this  is  a  civil 
Cafe  :  That  they  may  proceed  by  Anfwer  without  Oath 
of  the  Parties,  and  by  Proofs  thereupon,  as   all   Pro- 
ceedinjiis  are  at  Common  Law,  where  the  Party  is  never 
compelled  to  put  in  his  Anfwer  or  Plea  upon  Oath,  ex- 
cept  in  Cafe  it  be  a  foreign  Plea,  which  i^ands  upon  a  * 
paiticular  Reafon  ;  viz.  That  it  is  to  ouft  the  Court  of 
JuTifdi6lion,  and   tends  to  manifeft  Delay ;  That  Dr. 
Coftns   is  of  no   Authority  where  any  Difference  is  be- 
tMcen  the  Common  and  the  Canon  Law  :     And  as  to 
Chancery,  that  their   taking  Anfwer  upon   Oath  is  a 
very  antient  Ufage,  but  no  Precedent  for  other  Courts 
to  do  the  like  in  Matters  without  fuch  Ufage.  Scroggs ; 
There  may  be  the  fame  Reafon  to  take  Pleas  and  An- 
fwers  upon  Oath   in   this   Court,  that  there    is  for  fo 
doing  in  Chancery  ;  but  the  ufage  of' Courts  makes  a 
Law   in  fuch  Cafe.     Adjournatury  and  in^  Trin.  Term. 
frox.  'twas  argued  again  at  Bat,  and  againft  the  Jurif- 
diflion  of  the  Ecclefiaftical  Courts  to  give  Oaths  in 


^ch.  31   Car.  11.  in  B.  2?. 


Cafes  were  cited  Raj}.  Stat.  Tit.  Confidtation^  fol  ^^23.  h. 
Hoh.  84.  Reg.  36.  Co.  l.Injl.  557.  657.  Roll.  Chan.  37 1-^ 
And  the  Civilians  were  alfo  h^rd  in  this  Cafe,  who 
affirmed  it  had  been  the  conftant  Praftice  of  their  Courts 
to  proceed  upon  Oath,  and  to  ouft  them  of  this  Power 
Would  be  to  deftroy  their  Courts  :  That  this  was  never 
difputed*  'till  now  by  thefc  Defendants,  who  beings 
Quakers  would  not  take  any  Oath,  and  fo  for  their  own 
particular  Sakes  made  this  Attempt  to  deftroy  the  Ec- 
cleiiaftical  Courts  :  That  £he  Common  Law  itfelf  in 
fome  Cafes  requires  Anfwer  fhould  be  upon  Oath,  as 
in  Leygager;  and  that  the  Courfe  and  Ufagc  of  all  Courts 
was  the  Law  of  the  Courts  :  i)ott^«  Juflice  cited  th« 
Cafe  of  Scarr  verfus  Burwell  in  this  Court  in  1664, 
when  Scarr  being  fued  in  the  Eccleiiaftical  *  Court  for  «  p^  24.0 
being  at  Church  witb  his  Hat  on  in  Tinde  of  Divine  '     ^ 

Service,  and  compelled  to  anfwer  upon  Oath,  prayed  ^^^'  ^  ^"^ 
a  Prohihition  for  that  Caufe  upon  the  fame  Grounds 
now  offered.  Whereupon  Twyfden  held  a  Prohibition 
ought  to  be  granted,  to  which  alfo  A>(y«^^  inclined  ;  ^>,,ntg^ 
but  Hyde  il\\\c^-]w{\\zt  toils  virihui  contrq  :  And  after 
the  Court  comii;g  to  know  by  Information  thatthis  was 
always  the  Courfe  of  the  Court,  a  Prohibition  was  de- 
nied :  And  afterwards  in  this  Cafe  a  Confultation  war 
granted  fer  totam  Curiam,  Scroggs  Ciiief-Juft.  ^ones^ 
Dolben  and  Pemherton. 


Freak  againft  JUa^ 

V  JECTM ENT  upon  Non  Gulp,  and  aSpccial  Devifeofnof, 
Verdia,  the  Cafe  was:  One  feifed  in  Fee  of  Lands  ^^IZt^^,^. 
worth   10/.  per  Annum  devifed  Legacies  to  feveral  Per-  per  ^».  within 
fons  to  be  paid  out  of  the  Lahd,  amounting  in  all  to  *  \^^^'  f^^ 
•  120/.    within  a  Year  after  his   Death  ;    and  after  de-  Land7oM- 
vifed  the  Land  without   any  Limitation  of  Eft  ate  to  and  does  not 
J.  S.  under  whom  the  Defendant  claims.     The  Devifee  ^^^/^^^H  • 
enjoyed  the  1-and  three  years,  and  paid  30/.  of  th«  Le-  ^JaflTes.  ^^ 
gacies,  and   his  Executor  after  his  Death  fecured  the  s.  c  ajo.  • 
Refidue :  The  Heir  of  the  Devifee  entered,  and  brought  "^^j^  ^^ 

an  2Show.Pi.a8. 
▼id.  ante '10^4.  %  Jon.  Io^  113.  137.  i  Mod.  189.  i  Lutw.  762.  Lat*  9,  39,  134,  Qfr. 
Ante  104.    GUb.  on  Oev.  35*    Cowp.  835.    Doug-  3ai> 
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an  Eje^lment ;  and  •'twas  ai:gucd  by  Polhxfen  for  tht 
Plaiiitiil,  li.aL  thf  Dcvifec  hath  only  an  Eftatr  for  Life; 
for  thi    ts  n   I  a  uevift:  fayiti^y  but  here  the  Payment  is 


to  b(»  njatl: 
in  xhf  li.ir 

othcrwiir 
Efta-.\   ■  - 
be  l(y)k«  ^! 
Juft.  iici.: 
which  C  '/J 
ken,  an-,    i 
tres  :  *t?>    ; 


it  of  tiK  l^oFits,  and  tlie  Land  is  bound 
.;.  '  /  tji«.'  Heir,  or  whofoever  it  conies  to. 
'..*'.;  Tiiii  mult  be  a  Fee  of  Neceflity; 
f  Dcvifee  can  never  payj2o/.  out  of  tjie 
ri;:  lit  jo/,  -per  Annum '^  and  therefore  'tis  to 
V.'.  <»n  as  all  one  with  the  Cafes  paying.  Jones 
.  .»  as  a    tee,  but  conditionally,  as   fiiy-ng^ 

:l!'  u  ^y  nrt  paying  w-itiiin  the  Year  is  bro- 
:•■ !  I  fore  the  Entry  of  the  Heir  good.    CaUri 

Fee  not  conditional,  but  in  2Vu/l  to  pay; 


and  gave  J  udgment  for  the  Defendant. 
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♦  HiJl  againft  Barne. 


Pricft  or  not 
Prieft,  how 
triable* 
S.  C.  :^  Keb. 
567.  827. 
2  Jon.  131. 
Z  Show.  pag. 
53. 


Sec  2  Show. 
55.  a  Confol- 
tation  granted. 


pR  '>  Rj  niTI  0  N  to  ftay  a  Suit  in  the  Ecclefiaf- 

X  •  A  (.'our  tr)  deprive  a  Parfort,  libelling  there  that 
he  not  a  Vruj} ^  fnggefting  here  that  at  the  1  ime  of 

hi  ..ftitnt  on  he  was  a  Pri cjl  hy  Epifcopal  Ordination. 
T  ;c  DciVndant  pleaded,  that  at  the  Time  of  his  Infti- 
ti  til  n  he  was  not  a  Prieft  fer  Lfilcopal  ('fdiuationy  Et 
de  hcc  po/iit  fc  Jupcr  patriuni* .  The  i'laintiil  demurred, 
a  net  tiie  fole  Qjieftion  was,  how  this  Iflfiie  fliould  be 
trieJ  ?  F(M  the  Defendant  hath  put  it  upon  a  Trial  per 
Pais.  And  nn\v  'twas  argued  by  MaJ)ers  for  the  Plain- 
tiff, and  agreed  that  Pri^i  or  not  Prieji  is  triable  by  the 
Ordinal y,  but  Prieji  or  not  Pricjl  at  fuch  a  Time  is 
triable  per  Pais.  How.  Com.  14  /'.  Roll.  ^Vial  ^'j^. 
PoUexJ en  contra.  By  the  Statute  of  Uniformity  all  that 
arc  not  Piieftsare  difablcd  to  have  Livings,  and  then 
if  not  rirjiy  the  Prefentation,  &c.  arc  all  void,  and 
the  Church  itfelf  void  ;  and  then  void  or  not  void  is 
to  be  tried  per  Pais.  Jones  JuJL  In  this  Cafe  the  Trial 
ought  to  be  by  the  Ordinary,  becaufe  the  Time  refers 
to  a  Spiritual  A6{,  fciL  injlitution  ;  But  where  the  Time 
refers  to  a  Temporal  Afl,  as  a  Peoff'ment,  &c.  it  Ihall 
be  tried  per  Pais.     Sed  adjournatur. 


Herrihi 
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Herring  againft  Finck. 

/^  A  S  E  ;  whereas  the  Plaintiff  was  a  Freeman,  and 
^  had  a  Voice  lit  the  ElcSt'ion  of '  Mayors ^  the  Defen- 
dant the  pvefent  Mayor  fefufed  to  receive  his  Vote; 
and  now  upon  Iffue  and  Trial  the  Plaintiif  was  Non- 
fuit,  but  the  Roll  not  marked  for  double  Cofts.  And 
now  the  Defendant  moved  to  have  double  Cofts,  which 
was  oppofcd,  becaufe  it  does  not  appear  whether  the 
Plaintiff  was  Non-fuit  for  Want  of  Proof  that  the  De- 
fendant was  the  prefent  Mayor.  2.  The  Statute  gives 
double  Cofts  wliere  the  Officer  is  fucd  ^or  Matter  oonc 
by  him  in  doing  his  Office,  and  tiiis  Suit  is  for  non 
fezans  in  his  OiHce.  Cur'  This  Cafe  is  nt)t  within  the 
*  Intent  of  the  Statute  ;  the  Scope  whereof  was,  that 
whereas  Mayors,  £s?c.  were  faed  forfalfe  Imprifonment, 
or  fuch  Matters,  wherein  they  ought  to  juftify  that 
they  may  plead  the  General  Jjfue^  and  fhall  have  doubU 
Cfjlsy  but  not  in  fuch  Cafts  as  this. 


Cafe  againft  a 
Mayor  for  not 
receiving  his 
Vote,  and  wag 
Non  fuit,   h^ 
(hall  not  pay 
double  Cofts. 
Vid.  ante  50, 
1114,  ^V.  \\u 
6  Mod.  45. 
I  Sal.  19,  2o. 
a  Sal.  502. 
%  Vent.  50. 
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Elhcrington  againft  the  Archbilhop  of  York. 


J  PROHIBITION  was  prayed  f  uggefting  that 
^  by  Stat.  23  /f.  8.  16.  All  Briefs,  Bulls,  &c.  of  the 
Pope  fhall  he  void,  and  /hall  not  be  fkidedj  ufed  or  al- 
lowed in  any  Court  ;  and  yet  the  Defendant  libelled 
againft  him'  in  the  Spiritual  Court  for  a  Penfion,  fit- 
ting forth  that  the,'Church  of  Riilin^:ton  was  appropri- 
ated fer  fanciijjlmum  Patrcm  Clement.  Divina  Provi- 
dentia  Pafam  fextuin.  Anno  Domini^  1443.  al  Ahby  de 
Bellandy  and  that  upon  tiic  Appropriation  the  Abbot 
granted  to  fuch  a  Bifhop  the  Penfion,  and  that  fo  he 
grounded  his  Suit  upon  the  Pope's  Bull  contrary  to 
this  Statute  :  To  which  *twas  anfwered,  that  the  Bull 
and  Appropriation  are  not  ufed  otherwife  than  as  In- 
ducements to  his  Title,  which  is  founded  vpon  the 
Grant  of  the  Penfion,  and  'twas  neccflary  to  fhew  the 

Appropriation  ; 


Pope's  Bull 
pleaded  as  In* 
duteitient  noi- 
withftanding 
Stat,  of  H.  8. 
Vide  Difmes 
Roll.Abr. 
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Api^Topriation ;  for  till  the  Appropriation  no  Penfion 
could  be  granted  by  the  Abbot,  and  it  ought  to  appear 
how  the  Appropriation  was-  The  Statute  does  not 
extend  to  this  Cafe ;  for  the  Statute  dire£ls  that  they 
who  have  Liberties,  &c.  granted  by  the  Pope,  ought 
to  come  to  the  King  within  a  Year,  and  take  new 
Grants  from  the  King,  which  (hall  be  of  the  fajne 
Force  and  Efficacy  as  the  Pope's  Bulls,  Cic.  Here  the 
Bull  was  not  madeto  the  Archbifhop,  nor  could  he 
have  a  Grant  of  the  Penlion  from  the  King,  for  'twas 
not  granted  to  him  by  the  Pope,  as  it  is  not  neceflary 
for  the  Bifhop  to  fhew  the  King's  Confirmation,  for 
that  is  not  his  Title,  but  only  Matter  of  Inducement. 
The  Prohibition  was  denied.  Levinz  for  the  Archbifhop. 


♦  P.  252  *   The  Barber  Surgeons  of  London  againft  Pelfm. 

Affumpjit by  J^SS  UM  PS  IT,  and  declares,  that  the  Defendant 
acp^Ml*for  heing  ipdpbted  to  him  20/.   forfeited  by  the  Confti- 

MDacy  forfeit-  tutions  and  Ordinances  of  the  Company  for  not  ferving 
td  uiK)n  a  By-  in  the  Office  of  Steward  of  the  Company,  according  to 
s*c!i  Danv.  ^i  B/'l^w  there  made,  promifed  to  pay  it.  The  De- 
aSpi.  II.  fendant  demurred,  i/?.  For  that  this  A6tion    lies   not 

Promifc  to  a  for  Money  forfeited  by  a  By-Law.  indlyy  A  Promifc 
Corporation  cannot  be  made  to  a  Corporattion  aggregate  without 
Without  Deed,   tn^^  ,        q  j   ^       n      '  t-u      a  a-  ^^^-^  ,  i"vut 

Vide  ante,        i^cecl.     ded  -per  Curiam:     The  Action  lies  ;  and    both 

142.  174.  245,  thefe  Objections  were  made  to  the  Cafe  of  the  Mayor 
^-^  684.^*^^    of  London,  v.  Gorrey.     And  yet  Judgment  there  given 
^*      '         for  the  Plaintiff ;  and  fo  it  was  here.. 


Hinks   againft  C/erk. 

KfttsCo  J^/?  if  0/?  of  a  Jiidgment  ift  Replevin  in  Durham, 
a  Common,  where  the  Plaintiff  avowed  that  Surtdeila^id  hzn 

^T^Sftr^n  •^^^^'^^  Borough,  confifting  of  twelve  capital  Burgcffes, 
them.  '*'"  vocat.  Freemen,  and  twelve  inferior  Burgcffes,  locaf 
8.C.aShow.  StaUinoers,  and  that  there  is  a  Cuftom  there.  That 
^Uc ante,  246.  ^^'^^^^  Freeman  inhabiting  any  Houfe  there,   hatli  C\)m- 

moA 
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tnon  in  the  Place  where  for  fo  many  Beafts,  fciL  for 
two  Huife  Beafts,  and   four  Cows;  and  that  every 
Stallenger  inhabiting  srnj  Meffuage  there,  hath  Common 
for  one  Cow  ;  ami  becaufe  the  PlaintifF  being  a  Stran- 
ger put  his  Beafts  there  to  the  prejudice  of  his  Conimon, 
the  Defendant  avowed  the  taking.     The  Plaintiff  tra- 
\evfed  the  Cuftom  ;  and  the  Jury  found  that  the  Capi- 
tal Burgeffes  JciL  the'  Freemen  have  had   Common  for 
two  Ilorfe  Beafts,  and  four  Cows,  And  that  the  5/^/- 
lengers  have  Common  for  one  Cow.     But   farther  tney 
found,  That  the  Wife  of  every  Freeman  or  Stallinger 
inhabiting,  have  the  fame  Common  after  the  Death  of 
their  Ilulbands.     And  that  the  Copyholders,  Burgeffes 
and  Stallingers  have  *  Cominon  2\{ofro  VacheSy  VituUsy    *  P    253 
BohuSy  Spadonibus,  Juvettcis^  i^  omnihus  ad  quaniitatem 
&  loco  &  vice  Anglicey  their  Stints,  ut  frajent*  limitaC 
^  Ji  Juper   tota  rnateriay  £s?c.   for    the  Plaintiff;  upon 
which   Verdi(5l  Judgment  was  given  for  the  Avowant, 
and  therein  two.Errors  afligned.     i.  That  the  Common 
found   varies  and  ditfei*s   from  the  Common  pleaded, 
fciL  for  Sheepy  Calves y  Heifer Sy  t^c.     i.    A   Cuftom  for 
Inhabitants  to  have  Common,  is  naught,  and  all  one 
with  Gatezvard's   Cafe,  6   Co.   Rep.     To  which  it  was 
anfwercd  and  Vefolved.     i.  The  Jury   have  found  the  Jury  find  th« 
Cuftom  exprefly  at  firft,  and  the  farther  Finding  is  void,  i^ujandmore, 
like  the  Cafe  in  Dyer.     In  Affumpfit  the  Jury  found  ffl-^/void^fo^ 
that  the  Defendant  did  aflume  modo  tf  formdy  if  J.  S.  the  reft, 
faid  true  ;  this  is  good,  and  the  /?,  £s?c.  furplufage  and 
void  ;  and  3  Cr^.  405.  Gray  v.  Fletchery  ibid^  &c.  ^^6. 
Lovelace  v.   Reynolds  in  Point.     2.  The  Cuftom  here  is  Caftom  for 
not  for  Inhabitants,  but   for  Freemen  and  Stallingers  Jf'^f*'"^'*  *"^ 
and  Inhabitants  of  the  Corporation,  and   the  Habita-  ^/^./^'Vo?!^^^ 
tion  in  this  Cafe  is  only  reftriflive,  fcil.  no  Common  bitanu. 
unlefs  they  inhabit.    3.  The  Cuftom  a  Hedged  for  eveiy  g^  ,  ^j 
Member  is  good,  as  well  aswhen  laid  in  the  Corpora-  be/ may  p"- 
tion»  to  have  for  them,  and  eacii  Member,  (ffc.  as  was  Scribe  in  right 
done  in  the  Cafe  of  Derby y  inf  StabUssind  Mel/or,  ante,  f^.l^l^""'^ 
And  of  this   Opinion  was  the  Court,  and   affirmed  the  Vidcante«46. 
ludgment.     Holt  J ud lor  pro  ^terentey  Levinz    for  the   1  Saund.  34^. 
Defendant  in  Error.  *  S*»»^^-  4»  5. 


Term. 
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Term.  Sana.   Trin. 

ANNO      - 

Gar.  IL  in  Banco  Regis; 


Wortly   againft  Watlinfon. 

A  Man  mar-    pR  OH  I B I T 1 0  N  w^s  prayed    to  ftay  a   Suit  in 

w"c^Siite?s  ^^^  ^^^^^  °f  ^^''*>  ^^/'^-  ^^-  ^*^-  ^-  *'^*  diffolving 

Daughter.  a  Marriage  had  betwixt  one  and  the  Daughter  of  his 

s.  c.  2.  Jo.  Jiyjl  H^ifci  becaufc  this  is  not  within  the  Levitical  Dc- 

R^y.  464.  grees,  and  a  Prohibition  was  granted  niji  caitfa,  ^c.  at 
a  Show.  pi. 56.  which  Day  came  Sir  John  Kin^y  and  prayed  'a  Conful- 

3  Keb.  640,  tation,  becaufe  it  is  within  the  Levitical  Degrees,  /ciL 
VideaVent.9.  ^'  LeviLver.  14.  The  Nephew  /hall  not  marry  his  Fm- 
Vaugh.  206  to  therms  Brother's  ^jf^^  a  pari  ratione,  the  Uncle  JhaUfuA 
330.  &  302  t9  fnarry  his  JVife]s  Sixers  Dau^^hter,  for  they  ftand  in  the 
I^Lev.  364.  f^"^^  Degree  of  Proximity;  and  he  faid  Par/on*^  Cafe. 

4  Leon.  16.  Co.  I  Inji,  252.  in  Margine  is  the  only  Cafe  againA  him; 
3  Kcb.  151.  and    though  a   Prohibition  was  there  granted,  vet  he 

166,  620, 66c.     r  .,    r«       c   ^.     '  r  j  j     1  /     t 

Neif.  Lutw.      faid  Coniultation  was  afterwards   awarded.      And  as 

342  Authorities  for  him  he  cited   Man  s  Csift,  Moore  qc^. 

nlfisu         3(^ro.z2S.     Hill    II   Car.  I.    BR.     Allen    v.    JV^on. 

Mo.'9o7."  Hob.  iSl.     2  Roll.  ^^2.   ?ind  Hill  V.   Cord    in    Communi 

%  Jon.  118.       Bancoy  1672.     Where  the  marriage  of  a  Man  with  the 

Sifter  of  his  firft  Wife,  was  not  judged  illegal,  leport- 

ed  now  by  Vaughan^  Twy/detty  Juftice,  cited  Allingtons 

Cafe,  wherein   it  was  refolved,  That  tho'  the  nether 

cannot  many  the   Aunt,  yet  the  Uncle  may  marry  the 

Niece ; 
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Niece ;  becaufe  in  the  firft  Cafe  the  Wife  was  fupcrior  to 
her  Hufband  in  Point  of  Parentage,  and  therefore  the 
marriage  incongruous.  But  in  the  latter  Cafe  the  Uncle 
is  fuperior  to  the  Niece  as  well  in  Point  of  Parentage  as  ' 
in  Point  of  *  Matrimonial  Government.  But  the  Court  *  P.  255 
being  unwilling  to  graht  a  Consultation  upon  Motion, 
ordered  the  Plaintiff  fliould  declare,  fo  that  the  Matter 
fhould  come  judicially  before  them.  Accordingly  it 
v^as  done,  and  the  Cafe  was  argued  again  much  to  the 
fame  Purpofe  as  before  for  the  Confuliaiion  :  And  on 
the  other  Side  by  IVallop^  who  much  enforced  the  Cafe 
of  Allingtofty  and  cited  Grdtius  de  jure  belli y  lib,  2.  cap.  Vid.  Cod. 
5.  S^a.  12.  and  Seld.  Ux.  Hebraica,  504- and  that  the  S^^'Il^'''^,. 
Reafon  whj^  a  Marriage  between  the  Nephew  and  the 
Aunt  i<  void,  was  for  the  Contradiflbion,  and  becaufe 
the  Wife  ought  to  b.  in  Subjeftion  to  her  Hufband  in 
Point  of  Marriage,  and  yet  in  Point  of  Parentage 
would  be  fuperior  to  her  own  Hufband  ;  and  he  faid. 
Marriages  are  not  a  Moral  Law,  but  admitted  by 
Chrif^ians  by  Ecclefiaftical  Authority,  and  therefore 
the  Romijh  Do6^ors  hold,  that  as  h  was  inf^ituted  by 
the  Authority  of  the  Church,  it  may  be  difTolved  by 
the  fame  Authority  :  And  'till  Marriage  became  a  Sa- 
crament they  held  it  diffolvcable  for  many  more  Caufcs 
than  they  have  done  fmce  they  have  brought  it  to  be  a 
Sacrament,  and  therefore  it  f^ands  upon  the  fame  Rea- 
fon it  did  before  ;  and  not  being  in  this  dire6Hy  pro- 
hibited by  the  Levitical  Law,  though  another  Cafe  of 
the  fame  Propinquity  be  forbidden,  yc/7.  the  Nephew' 
and  the  Aunt,  yet  this  Marriage  between  the  Uncle  and 
the  Niece  ought  not  to  be  prohibited,  becaufe  it  is  not 
of  the  fame  Contradi6tion  and  Abfurdity.  'Twas  ad- 
journed, but  afterwards  (as  I  heard)  a  Confultation  was  ^ 
granted. 

[See  2  Jon.  118.  That  the  Prohibition  was  for  mar- 
rying his  Wife's  Sifters  Daughter;  and  Raym.  464. 
fays,  *twas  his  Sifter's  Daughter.  But  Leviuz  fupra 
faysy  *twas  the  Daughter  of  his  flrll  Wife.  Ergo 
quaere,  &  vide  Nclfon's  Lutw.  34Z.  3  Keb.  620,  & 
660.] 


Vol.  H.  R  TABLE 


(    as7    ) 


TABLE   OF  CONTENTS. 


Abatement 

DEATH  of  the  plaintiff  abates  nut  an  appeal  in  the  fpiricual 
court,  #      Page  6 

Dcacli  ot  one  plnintiflF  abates  the  writ  in  all  cafes  at  common  law, 
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Nor  ior  a  falie  return   oi  a  mandamus  till  the  return  be  deter- 

mil  cd,  86 

Lies  ngn'nfl  a  mayor  of  a  corporation   for  not  admitting  one  to 

give  his  voce  at  election  of  a  Dew  mayor*  ^c^ 

And  fee  title  IVORDS. 

Adjournment. 

O  the  term,  C^r.    See  178 

Adminiftrator-  ! 

Durante  minm  atatt  fues  a  fcir  fac^  after  the  in(uit  is  of  age, 

37 
Adminidracion  granted  to  the  next  of  kin,  where  there  was  a 

refiduary  legatee,  revoked,  55 

Several  aduiinii\ratipn$,  where  thedeceafed  had  goods  in  feveral 

provinces  or  feveral  kingdoms,  86 

A  leafe,  Wf .  made  by  Adminiftrator  pending  a  citation,   and  the 

adminiftration  afterwards  revoked,  ^ 

Diilribution  to  be  equally  between  the  half  and  the  whole  blood, 

Adminiftmtion  granted  where  a  will  was  concealed,  the  admi- 
niilration  and  all  adi   under  it  are  void  when  the   will  ap- 
pears, 1I2 
See  alfo  ABATEMENT  and  ACIION. 

Admiralty. 

Goods  taken  by  pirates  condemned  by  the  admiraly  of  Scodand 
bt>?'«^hr  into  England^  fuit  tor  thtm  in  the  admiralty  kerc  i» 
not  within  the  itatutCd  of  R,  2.  and  H,  4,  25 

An 
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An  officer  juftifyii^  by  wamnt  of  the  court  (though  not  (hewing   • 
checauie  to  be  ot  the  aduiiraPsjuriidittion)  b  good,  131 

Award. 

That  one  ihall  pay  the  ezpences  of  the  fuit,  and  the  otter  pay 
him  10/.  and  that  each  ihull  j^ive  general  releafes,  ^.  if  good, 

i 

That  one  ihall  be  bound  with  fureties,  good  as  to  the  party^  and 
void  as  to  finding  fureties,  6 

Award  delivered  to  the  ^iriy  at  another  day  and  place  than  the 
fubmiffion  direds,  good,  if  the  parties  receive  it,  68 

To  pay  10/.  out  of  the  goods  of  J.  S,  and  it  does  not  appear  that 
he  is  his  executor,  lie  is  ill,  235 

AppeaU 

Appellant's  death  does  not  abate  an  appeal  in  the  fpirituat  court, 

'  6 

Appearance: 

By  two  or  three  of  the  inhabiunts  of  the  county  or  hundred,  for 

theoifclves  and  the  red  of  the  inhabitants,  n^  .  ^^ 

Apportionment, 

Pebt  againft  aflignee  of  the  land,  whcre^a  moiety  of  the  land  is 
deniiled  for  the  moiety  of  the  Rent,    '  iji 

Where  the  leffor  may  re-have  part  of  the  land,  and  yet  have  the 
whole  Rent  without  apportionmenr,  1 50 

Aflignee. 

Debt  for  the  moiety  of  the  rent  againft  aflignee  of  the  moiety  of 
the  land  for  the  whole  term,  23 1 

Affize. 

Arraigned  and  day  given  to  plead,  and  then  pleads  in  abatement, 

108 
-  The  writ  returnable  coram  mhis  npud  Wtfimonajf  ibid. 

Recovery  of  damages  for  didurbance  of  an  otfice  does  not  give 
I       feifin  fo  as  to  have  an  aflize  of  the  office,  ibid 

An  aiiize  taken  by  default,  and  tried  afterwards,  the.  defendant 
^      cannot  challenge  nor  plead,  but  only  give  evidence,  120 

Affumpfit, 

In  confideration   of  forbearance  of  a  fuit  for  a  legacy  againft  an 

executor  without  faying  he  had  afTett,  3 

In  confideration  a  bailifF  would  permit  his  prifoner  to  be  three 

j      nights  at  the  houfc  of  7-  ^.  17 

Bailiff 
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Bailiff  of  a  manor  proniifes  his  inaftcr's  creditor  to  pay  him  out 
of  the  manor  if  he  would  forbear  his  mafter  for  a  month,     20 

Mutual  proniifes  that  one  iliall  build  the  other  a  houfe,  and 
that  the  01  her  would  pav  him  40/.  for  the  building,  if  pro 
makes  fuch  a  condition,  then  the  building  muft  be  averred  ,23 

Ajljumffit^  that  if  thr  plajntiff  fhould  convey  to  defendant  all  his 

.  eftate  in  fuch  land  in  fuch  manner  as  the  defendant  ihould  re- 
quefty  to  poy  htm  46/.  and  fays  he  was  always  ready  to  con vey^ 
but  the  defendant  never  requelled  him  ;  defendant  pleads  he  had 
eiUtc;  it  is  ill,  for  he  may  have  a  right  to  releafe,  33 

Exoneravit  ought  to  be  pleaded,  and  not  given  in  evidence,      81 

In  confideration,  that  the  ordin^  would  abfolve  the  plaiiftiiPs 
mother  being  excommunicate,  1 1  ^ 

.<^m/^/ for  an  agreement  between  them  is  too  general,  and  ilf[ 

Jfif^t,  affiim.  for  a  premium  on  a  policy  of  aiTurance,  or  fro/alana^ , 
is  good,  153' 

If  lies  for  money  due  for  fcavage  by  cuftom y^iiu  fpecial  proniife, 

^.    .        Confideration  that  he  will  beat  a  man,  &ff.  is  void,  thiJ, 

^^  Confideration  to  forbear  to  arreft  fumaam  —•  -i^  D,  omitting 

his  chridinn  name,  nut  good,  igj 

Confideration  that  the  plaintiff  would,  at  the  defendant's  requert, 
procure  hiuifelf.  the  piainrift,  to  be  made  a  knight,  good 
without  rcqued  ^  for  that  it  is  fuppofed  to  be  made  at  the  time 
of  the  promile,  ^  i^ 

Ajfuptpfit  by  the  daughter,  on  a  promife  to  the  father  by  the  fon 
to  pay  100/.  to  the  daughter,  2»o 

AJlJ'umpftt  without  writing  on  a  promife  made  before  the  flatute  of 
trauds  lies  fincc  the  ftatute,  227 

Two  pretend  title  xo  an  pffice,  the  one  receives  the  profits,  the 
other  brings  affumpfet  for  the  money,  as  received  to  his  uie, 
and  therein  proves  his  title,  it  is  good,  24c 

It  lies  for  money  forfeited  by  a  bye- law,  made  by  the  cuftomot  a 
coiporatioQ,  251 

Want  thereof  cured  by  words  which  imply  it,  50,  88, 

•2"V^^  23,  210 

Avowry. 

For  part  of  the  rent  arrear,  26 

Defendant  pkads  property  in  another,  he  need  not  avow  to'  have 

a  return,  02 

B. 

Bank  le  Roy. 

Actions  there  arc  not  computed  froai  the  commeacement  of  the 
term,  but  from  the  filing  of  the  bill,  .q 

WiU 
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Averment  ' 

Will  bind  the  hufband  to  the  good  behaviuur  for  mirufage  of  his 
wife,  128 

3aron  and  Feme. 

The  huiband  not  chargeable  for  ditt  and  lodgings  of  his  wife  had  ' 
without  his  aifent*  16 

He  cannot  join  his  wife  in  an  a6tion  for  goods  taken  from  her,    20 

In  a  fuit  agaioil  chem,  ihe  being  an  infant  ought  to  appear  by 
guardian,  .  3^ 

Ad; on  againft  both  for  retaining  a  fervant  departing  without  his 
mailer's  licence,  63 

They  join  in  trover  for  the  wife's  goods  taken  before  the  marriage. 

The  King's  Bench  binds  him  lO  the  good  behaviour  for  mifufing 
.his  wife,  /  128 

Dehr  ngainft  them  as  executory,  ^i^yjng,  Jkt  waftedy  lie.  is  ill,  for 
flic  cannot  wafte,  1 45 

Feme  tenant  for  life,  remainder  to  the  fon  in  tail,  remainder  to 

'  the  huiband  for  life,  remainder  over  ;  and  they  levy  afineyi/r 
concejjit  of  the  land  fcf  totum  W  auicquid^  lie,  ^.  if  their 
ellates  ihall  pafs  divided  or  entire,    *  154 

Debt  in  the  dcvaftavit  againft  them  as  (he  is  executrix,  /he  f^r- 
viving  ihall  be  charged  for  the  damages  recovered  againft  them* 
but  not  for  the  cofts,  i6| 

A  licence  to  the  huiband  to  enter  with  his  wife  pleaded :  replica- 
tion, that  he  did  not  licenfe  the  hufband  and  wife  to  enter,  is 
ill,  194 

Bar. 

In  conufance  by  a  bailiflP,  it  is  no  bar  in  another  conufancc  for 
ciie  fame  matter,  if  it  be  not  averred,  that  the  firll  conufaore 
was  made  by  confcnt  of  the  mafter,  2 1  o 

Bar  for  want  of  averment  of  a  life  is  not  good  in  another  a6lion, 
where  the  life  is  averred,  ibid. 

See  aljQ  BAIL. 

Battery. 

Battery  laid  by  quodcum^  lie,  206 

Afl'ault  only  proved,  the  plainiift  fhall  have  no  more  oofts  than 

daniages,  102 

Bail. 

Plaintiff  takes  one  of  the  bail  in  execution,  S^u.  if  he  thereby 
difcharges  the  other,  195 

Heirs  or  executors  fued  in  inferior  court,  the  a£lion  is  removed 
to  a  fuperior :  bail  fhall  be  found  there  if  found  below,      204 

Bail  cannot  plead  lefs  paid  in  fatisfa6tion  of  a  judgment  to  the 
plaintiff  than  the  fum  was,  2 1  z 

Bailik' 
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BailifF  SpecraL 

Not  within  the  flatuie  27  EUz.  for  arreils  made  wuhoat  iakin{ 
the  oaths,  appointed,  bf  the  (latme,  151 

BISHOPS,  fee  tklq  Ef(ES^JE. 

Borough-En^lifh. 

Grant  to  one  and  his  heirs  for  three  lives,  die  founger  fon  /kail 
be  heir,  138 

Otherwife'of  a  rent  granted  out  of  ipvelkilld  lands^  wlncli  ih«:l 
go  to  all  as  the  lands  ihptild^  87 

Breach. 

In  affumpjit  to  fave  one  harmlefs  couching  the  poiTeflion  of  landj^ 
brcadh  aifigned,  chat   a'  iiranger '.recovered,  agaiiifl.  him  not 
ihe wing  by  what  title,  194 
Set  COf^ENAm. 

Briclgiss: 

In  indidments  for  not  repairui^  th^m,  it.,  is  not  fufficient  to 
plead  Not  GuHtjf,  but  he  ojught  to  il^^  whoo^^ht'co  repsir 
them,  ,  I  {2 

Bull  of  the  Pope. 

'  Is  pleadable  as  inducement,  notwith (landing  the  Statute  of  28  M 

8.  ch.  16.  though  it  is  not  pleadable  as  the  principal  Matter  ot 

the   Har,  251 

BT-LAW^i,  kt  jiSSUiVPSIT,  251 

B. 

Caution. 

Obligation  taken  for  caution  !^«-  in  whole  name.       Page  36,  161 

Certainty  and  Uncertainty^ 

Debt  for  tythes  in  D.  l^  S.  nut  fay mg  how  uiuch  in  Z>.  and  how 

much  in  5.  1 

Trover  ./e  viginti  mettfuris^  1 1 

De^uoScy    aiks  nodis,  l^  aliis  parvis  tenioUs^  85 

De  Ampullis,  Anglict  Botrles,  (not  lirying  how  many)  EjT  Ji  fw 

dam  farcella  tintei^  1 76 

De  Injtrumento  FerreOf  Jrgficea  Range,  177 

Prtfcri prior,  pro  quibtijdum  Tenentiims  Mamrii  in  D.  to  have  the 

fole  patlure,  ill  2 

iW 
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Pr%  tfttibufdam  Mar^riiin  />.  and  they  may  be  feveraU  178 

Trefpali  tbr  taking  a  Parcel  of  Yarn,  iJl,  195 

Certiorari. 

^.  If  it  lies  upon  Error  to  Chtfler  on  Dimfnucioo  allcdged  where 
the  full  Record  is  certified  before,  fee  86  206, 

Chancery. 

The  making  a  Chancellor  does  not  ere6t  a  Court  of  Chancery,  24 
Chancery  relieves  a  purchafer  of  a  tefm  op  which  he  builds 

Houfes,  againftto  old  dormant  Title,  152 

General  chanties  ou^ht  to  be  fettled  here  on  information  by  the 

King,  and  not.  by  Coinniitfioners  for  Charitable  Uj'ft ,  1 67 

Charitable  Ufes. 

Qeneral  Chanties  may  not  be  fettled  by  Commiffionert  for  Cha- 
ritable uie:»  i  but  in  Chancery,  on  iurbrmation  by  the  King, 

167' 
Chimney-Mon^^  i8f 

CHURCH,  vide  ESGLISE. 

Cinque    Ports. 

Heturn  on  a  Certiorari  quoii  br€ve  Domini  Regis  mn  lurrii,  and  aa 
Order  by  them  to  raife  taxes,  ill,  86 

Common. 

Prefcription  ior  Jola  pajiura  not  faying  Levant  and  Couchant, 

2  • 
Licence  to  take  Common  without  Deed,  when  good  or  hot,     ihid. 
Common  cannot  be  taken  by  cattle  of  a  ilranget,  h\xiJoiapafti,ra 

may,  //vV/. 

Where  Common  is  alienable  or  not,  67 

Prefcription   to  drive  the  Common,  he  may  juftify  impounding 

without  prefcription,  87 

PrefcfipiioD  by  a  Mayor  and  Comraonaky  for  Common  in  grofs  is 

to  be  laid  by  way  of  cudom,  246 

A  ftranger  puts  his  bealls  into  the  Common,   a  Commoner  nwcy 

dill  rein  them,  252 

But  if  he  brings  an  adtion,  he  mufl  flicw  damages,""  ihid. 

Lommph  Recovery^  fct  Rgca*vefy, 

Condition., 

To  redeem  mortgages,  obligation  to  perform  covenants,  condi- 
tions, Wr.  noij-payment  b  a  breach  of  a  condition  to  redeem, 

116 
Dciifc 
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-Dcvife  to  one  in  Tail,  on  condition  he  fhall  not  marry  without 
theafTentof  fuch  perlons,  remainder  over;  it  is  no  condition, 
but  a  conditional  limitation,  21 

An  infant  purchafer  bound  by  ^  condition  in  a  Deed  without  no- 
tice of  the  condition,  .  ibid. 
Pro,  when  it  makes  a  Condition,  22 
C^njidtration  of  AJJumffity  fee  Ajfumpfit. 

Contingent  Eftates. 

A  contingent  Eftate  may  be  fupported  by  a  Right  of  entry,  tho' 
not  by  right  of  adtiqn,  35 

Hulband  and  Wife  tenants  for  life,  a  remainder  to  their  firft  fon, 
they  accept  a  fine  in  fee  before  ifli^c  born,  the  contingency  is 
dedroyed,^  and  not  preferved  by  the  pofllbility  Jhc  has  to  wave 
the  fee  if  /hefurvives,  39 

A  contingent  remainder  dedroyed  by  defcent  of  the  revcriion, 

'  20Z 

An  executory  devifc  is  not  d^^royed  by  %  defcent  of  the  rcver- 
iion,  ihiii^ 

?.\    . 

Coroners. 

Inqpeft  found  that  J.  S.  Emtrgit  fi^  qua  Hied  5  and  a  commiflion 
to  the  Juftices  ot  Alfize  or  of  the  Peace  to  make  a  better  en- 
tjuiry. :  And  when  a  Coroner's  InqueU  is  traverfable  or  not, 
ice  141,   152 

•     Corporation^ 

A  nicniiber  rele.ifes  to  a  Corporation  all  demands  on  them  by 
Tcaiun  of  an  order  made  by  them,  with  intent  to  be  made  a 
Witncfs  for  the  Corporation,  2.36 

Every  mcijiber  may  prefcribe  in  right  of  the  Corporation,      253 

Cofts. 

Paid  by  the  Solicitor  or  Attorney  in  Ejeftment  for  infuffidiency 
of  the  leflTor,  ,66 

A  cauff  Tcmoved  from  inferior  to  a  fuperfor  court  /hall  pay  colls 
and  d.images  notwithliandirgthe  nev/  Satute,  124. 

Executor  {[\:\\\  not  pav  cofts  in  a  fuit  on  account  to  himfclf,    165 

Juftificution  in  tref|)aisfbr  a  way  :  Replication  rjr/r/z  f^iam^  and 
IfTue  thereon,  no  mote  cofts  than  damages  fmce  the  Statute 
Car.z.  234 

Cafe  againft  a  Mayor  for  reflifing  a  vote  at  the  ele^ion  of  a  new 
Mayor,  the  plaintift*  non-juitcd  ftiall  not  pay  double  cofts,  on 
I  Jac.  I.  250 

Covenai.t 
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Covenant. 

To  pay  fo  muc  h  per  hoglhead,  breach  afligncd  in  three  hogfheads 

and  one  barrel »  '  124 

•  Leflbr  after  aifignnient  of  the  rcverfion,  releafes  the  Covenams 

before  any  breach,  and  well,  '        206,  207 

Covenant  on  fale  of  Fce-fmiple  with  the  FeoflFee,  his  heirs  and 

aflignees,  the  executor  brings  the  Adion,  26/ 

Covenant  by  title  againft  A.  the  title  is  afterwards  altered  by  ad 

of  Parliament,  ibid. 

Covenant  for  Enjoyment  of  land,  and    breach  affigned,  that  a 

llranger  entered  by  title  elder  than  the  Covenant,  and  fhews 

not  from  whom  the  title  is  derived,  37 

Covenant  to  pay  all  taxes,  ^.  To  what  taxes  it  extends.      68 
Covenant  on  a  leafe  by  a  Biihop  ihall  not  bind  the  lucceflbr,  if 

the  fame  Covenants  were  not  in  former  leafes,  ibid. 

Covenant  with  the  kilbr  and  his  executors  to  repair;  an  afligncc 

of  a  reverfion  may  fue  thereupon,  92,  fee  118 

Countermand.  ^ 

A  Feme  fole  enfeoffs  a  man,  and  bids  him  to  enter  and  take  pof- 
feflion,  and  thev  intermarry  before  entry,  or  livery,  and  af- 
terwards he  enr^rs^  Ms  good,and  the  marriage  no  countermand 
of  the  authority,  ^w.  34 

Countits  Pulatine^  vide  Ptdatine. 

Cqurtt  EccUftaJlicalf    vide   Eccitftafiical  CourU. 

Cuftom. 

To  repnir  a  Chapel,  and  therefore  difchrTged  from  repairing  the 

^rifh-Church,  102,   186 

Cuftom,  if  all  farmers  fhall  find  cakes  and  ale  at  perambulations, 

not  triable  in  the  fpirirual  court,  164 

Cuftom  in  farmers  all  one  with  occupiers,  163,  164 

Cuftom  touching  an  ecclefiaftical  matter  triable  at  cdmmon  law, 

and  lior  in  ecclefiaftical  courts,  1 87 

Cuftom  for  churchwardens  to  difpofe  of  feats  :n  a  church  difal- 

lo'.ved,  and  p»-ohibitioa  denied,  241 

Cuftom  for  all  freeholders  and  inhabitants  of  a  Corporation  goixl, 

but  for  all  inhabitants  ill,  253 


Debt 

And  demand  lefs  than  due,  is  ill,  4 

For  rent  againft  the  executors  in  the  Debet ^  Vc.  1       80 

Declares  in  covenant,  and  deuiands  lefs  than  due,  good,        57 

Declaration. 
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Declaratiod.. 

In  J.  ife  refers  to  the  filing  o£  the  bail,  and  not  the  firft  daj  of 

thcTerai,  13 

On&nlndetituTchf  Tifiatuntxifiiif  75 

TbtLtDommu  Rex  vetdt  coram  Domina  Regff  ill  i  it  ought  to  be 

Attwii  liom{  Regis  vwii^  lie.  \  8z 

^^cum  in  cafe  tor  Words,  g^aod,  in  trefpafs,  ill.  193 

So  io  battery,  z^' 

Deedst  fee  Faits. 

Demurter. 

Illy  and  a  repleader  denied,  241 

Departure* 

Obligatton  with  condieioo  to  account.  Plea,  he  hod  accounted  i 
replication,  a  receipt  of  fuch  a  iuin  for  which  he  had  not  ac- 
counted ;  rejoinder,,  that  he  was  robbed  thereof,  and  in  his 
account  gave  notice  of  it ;  no  departure  ;  for  that  was  an  ac 
count  of  It,  5 

Condition  to  return  all  effects  ^  plea,  that  he  had  returned  them  $ 
replication,  that  he  had  no  order  to  do  it,  is  no  departure,  67 

Devife. 

To  one  in  tail,  on  condition,  that  flie   /hall  not  marry  without 

confcnt  ot  A.     Remainder  to  B,     She  marries  without   vf' $ 

confent ;  this  is  no  devife  upon  condition,  but  a   conditional 

limitation,  21 

Devife  to  A,  for  life,  remainder  to  his  iffue,  with  power  to  make 

a  jointure  is  a  tail,  ^8- 

Devife  of  all  his  tenant  right  intereft  ;  ^.     If  fee  or  for  life 

pafles,  91 

To  his  wife  for  life,  and  that  ilie  may  difpofe  to  which  of  his 

children  llie  pleafes  j  ^.  If  fhe  may  dilpofe  in  fee  or  for  life 

only,  104 

A,  has  three  daughters,  and  dcvifes  his  land  to  his  wife  till  his 

heir  comes  of  twenty-one,  paying  lo  much  to  his  heir,  and  fo 

much  to  his  two  other  daughters,  the  eldeft  daughter  ihall 

have  the  land,  as  heir,  i52 

Device  of  lands  to  a  man  during  his  exile,  he  having  left  his 

country  on  difpleafure  of  the  btate  againft  him,  but  was  not 

b^niihed  j  good  till  he  returns,  iqi 

Devife  to  three  fons  of  feveral  parcels  of  land,  and  if  any  of  them 

dies,  his  part  to  go  to  the  others,  the  reverfion  defcends  on  the 

eldeft  ;  it  deftroys  the  contingent  remainder  i  but  it  iliall  be 

good  by  executory  devife,  20a 

Devife 


(    «67    ) 

I 

Devife  to  a  ftniiiger  after  the  death  of  hU  wife,  U  no  devife  t9 
the   wife  by  implication,  ^.  107 

To  the  heir  of  R,  D.  now  \mn^  the  fon  takes  as  heir  in  the 
father's  life,  being  Specially  deugped,  211 

Tp  Roberty  his  Ton,  and  he  is  not  hisioh»  butgrandfon,  kobert^, 
the  fon,  dying  in  the  life  of  the  father,  who  afterwards  re- 
publifhes  the  will,  223 

Devife  of  loo/,  to  be  paid  out  of  land  of  lo/,  a  year,  and  de- 
vifes  the  land  to  another,  not  faying  on  payment  of  the  100/. 
yet  the  devife  gives  a  fee,  149 

Difcontinuance. 

The  Court  would  not  permit  a  man  to  cTifcoiitinuc  in  debt,  on 
obligation  to  perform  covenants,  becaufe  he  may  have  cove- 
nant, 1 1 8 

But  afterward  the  contrary  was  done,  1 24 

Feme  tenant  for  life,  reverfion  to  her  fon  in  tail,  r^erfion  to 
the  hu(band  for  life,  they  leVy  a  fine  upon  Concejfu  iff  totum  &f ' 
quicquid  habent  \  ^.  if  thcrebv  the  tail  be  Uifcontinued,  154 

Difcontiniiances  after  argument,  &ff.  166,  209 

Diftrefs; 

Commoner  may  didrain  the  cattle  of  ^  Stranger  on  the  land  ; 
but  in  Avcwry  he  ought  to  ihew  damage  to  his  Common,  252 

Double  Pica. 

That  two  of  the  plaintiflFs  are  dead  is.  not  double,  though  the 
death  of  one  will  abate  th«  writ,  82 

Dutehy. 

Of  Unenfitr  at  Wdlndnftir  j  ^.  If  it  can  hold  Plea  by 
Engli/k  bill  of  a  tning  done  in  the  county  of  Lancafitr^  and 
how  they  hold  plea  by  Englijlt  bill,  at  Wtfimnfttr^  24 


Ecclefiaftical  Courts. 

Indudtion  not  triable  there,  but  inftitution  is,  125 

Suit  there  pro  ralior.ah'di  parte  bonorum^  \ 28 

Thty  appoint  guardians   ot  infants,   who  have   only  perfonal 

elhte,  162,  217 

Cuftoni  to  repair  is  not  triable  there,  though  it  concerns  an  ec- 

'      cleiiailical  matter,  187 

No  furvivor   between  joint  Legatees  by  their  law;  but  the/ 

were  prohibited,  «.  209 

Suit 


(    i68    ) 
Suit  there  for  keeping  a  fchcx>l  without  licence  of  the  ordinary, 

222 

What  Canons  are  of  force  in  England:  They  may  hold  plea  of 
a  matter  prohibited  by  a  Penal  Statute,  if  they  do  not  proceed 
for  the  penalty,  ibid» 

The  defendant  compelled  to  anfwer  upon  oath  there,  247 

See  alfo  Prohibitton. 

EjeQrhcnL 

And  declares  on  'a  leafc  for  five  years,  where  the  leflbr  had  only 
a  term  for  years,  1 40 

Elcdion. 

Grant  of  twenty  the  bed  trees  in  his  wood,  to  betaken  in  three 
years,  the  gram  or  cannot  cut  any  in  the  m^n  time,  at  leaft  not 
till  tequeft  uiade  to  the  grantee  to  make  eledion,     54,  or  1 42 

Frror. 

The  King's  Bench  ought  to  give  the  fame  judgment  as  the  infc- 
rio**  court  011  ^ht,  but  if  they  revcrfe  the  judgment  for  mif- 
pleading,  they  cannot  award  a  repleader,  12 

Error  wa^  afllgned  in  the  Excheptef  Chamber  ;  they  cannot  try  it, 
and  affirm  the  judgment^  18 

No  advantage  to  be  taken  of  an  error  by  plea  for  variance  of  the 
perfon,  or  of  judgment  or  execution.     But  the  whole  advan- 

^   Mge  muft  be  by  writ  of  error,  82,   161 

Scire  for  Sciri  is  error,  83 

So  omitting  ad  veriiat.  dicend'm  the  fwearing  of  the  jury,     ibid. 

Error  in  Parliament  not  determined  by  a  prorogation,  93 

Efcape. 

A  priToner  efcaping  in  time  of  alormer  gaoler  returns  to  prifon, 
and  efcapes  again  in  time  of  the  new  gaoler,  the  plaintiHT  may 
charge  either  of  the  gaolers,  1 3a 

Church. 

Cuftom  for  the  churchwarden  to  diipofe  of  the  fears  of  a  church 
exclufiveof  the  ordinary,  difallowed,  and  prohibition  denied, 

241 
Reparation  of  churches,  1  b6 

Eftate. 

Feme,  tenant  for  life,  remainder  to  the  fon  in  tail,  remainder  to 
the  hulband  tor  life  ;  li\:lband  an<^Vvvite  levy  a  fine  upon  Con- 
cejfily  and  give  and  grant  totum  ^  qw.cquid  liabeni.     ^    If 

the 


(    ^69    ) 

the  eftates  of  hufcand  and  wife  pafr  conjun&im  or  divijim^  and 
diftind,  154 

Covenant  to  Hand  feifed  to  the  ufe  of  hinifdf  for  life,  remain- 
der to  his  firll,  fecond,  third  and  fourth^ fon,  and  all  ;>i hers 
his  heirs,  i^.  if  this  be  an  eftate  for  life  only,  or  a  tail  in  the 
covenantor;  223 

Bifhop. 

j^.  If  a  biftiop  may  take  an  obligation  for  caution  in  his  owa 
name,  or  in  his  chdncellor's  name,  or  if  in  the  King's  name, 

36 

Where  a  birtiop  may  grant  new  offices  for  two  or  three  lives, 

136 

They  grant  offices  as  owners,  not  by  prefcription,  139 

A  new  biihoprick  eredled  out  of  an  old  one,  the  privileges  of 
the  old  pafs  to  the  new,  ^  •  thid. 

The  archbilhop  fede  'vacante o{  Ghucefter  admits  and  inftitutes  a 
parfon,  who  is  not  inducted  till  altera  new  biJliqp  of  Gku- 
cejlermzdt^  the  indudlion  is  void,  199 

Evidence.  ^ 

Ricital  in  a  patent-  of  a  former  patent  is  no  evidence  that  there 

former  patent,  without  producing  it,  iq8'^ 

Infancy  given  in  evidence  on  Non  Affumpftt^  144 

See  Tejlimoniis^ 

Exception. 

Bill  of  exception  on  a  trial  at  bar  in  the  Kings  Bench  moved  in 
arreft  of  judgment ;  6V/.  Fac.  ad  cognofcend.  Sigili,  where  it 
lies,  or  not,  Note^  all  the  judges  but  one  refuled  to  fign  the 
l^ill ;  alfo  the  bill  is  not  entered  on  the  record,  238 

Executors^ 

Covenant  with  Feoffee,  his  heirs  and  afTigns,  the  Feoffee  is 
evidtcd,  his  executor  brings  covenant,  and  well ;  for  the 
#'eoffce  himfelf  being  evicted,  he  cannot  have  a»  heir  or  affig- 
neeof  the  land,  26 

They  (hall  not  be  allowed  p-aVment  of  iniereft  incurred  in  their 
own  time  without  averment,  that  they  had  not  affcts  to  pay 
the  principal  at  the  time  it  bvx'ame  due,  40 

Two  are  bound  jointly  and  leveraliy,  obligee  makes  one  of  them 
his  executors,  who  fues  the  other,  73 

Debt  for  rent  againft  an  executor  ought  to  be  brought  where  the 
land  lies;  bccaufe  he  ischa'-gedasaHignee,  So 

An  executor  waftes  and  dies,  hny'ing  alfets  ;  yet  his  executor  ihall 
not  be  charged,  ^  no 

But 


(2^0      ) 

Btit  fee  the  contrary,  "     '33 

Ah  executor  promifes  in  confideration  the  plaiiuiFhad  «t  his  re- 
quell  accounted  with  him,  /hall  be  charged  de  hwis  ^r&priis^ 
as  if  he  had  promlf^d  in  conilderarion  of  ^orbeairaticc,        i  tz 

Debt  againft  a  hufband  and  wife,  executors,  faying,  they  hkd 
wafted,  is  ill  i  for  a  wife  cannot  wafte  ;  and  an  executor  fhnU 
not  be  charged  in  Devafla*vit  in  debt  an  obligation,    145, 209 

Dcbtagainft  hulband  and  wife,  executors,  and  judgment,  the 
wife  furvives,  Aic  (hall  be  charged  for  the  debt  and  dannagi^ 
but  not  the  cofts,  101 

Executors  iliall  not  pay  cofis  in  actions  of  account  with  them- 
felves,  165 

A  Sci.  Fac.  arid  Devafiavit  by  executory  they  compound  an  ac- 
tion of  Trover  for  the  teflator^  goods,  'tis  a  Drunftavii,   189 

Exectstor  after  imparlance  pleads  he  is  adminiftrator,  and  tra- 
verfes  his  being  executor  ;  it  is  ill,  being  in  abatement,  and 
after  imparlance,*  190 

Two  are  executors  ;  the  one  within  age,  he  of  full  age  proves 
the  will,  and  adminifters  during  tKe  minority  of  his  co-exe^ 
cutor»  240 

Expofition  of  Words. 

Modo  &f  Fornuty  6 

^^imdcum^  2o6 

Hence  and  Thence,  242 

Or  taken  for  And^  157 

Sec  there  a  fetr lenient  for  life  j  and'  if  none  of  his  .  brothefs  or 

their  children  are  in  life, 'then  immediately,  or  after  a  term  of 

21  years,  the  land  (hall  remain  to  another  ;  all  the  brothers 

but  one  are  dead  without  iilue,  the  land  /h.ill  not  remain,  tho* 

the  tenn  be  expired  ;    for  Or  (hall  be  taken'ior  /^«</ all  the 

brothers  being  dead,  as  well  as  the   term  expired,  and  fhall 

not  be  taken  digundlively,  thid, 

F. 
t)ccd5. 

A.  and  B.  feal  an  obligation,  and  after vv<»rcls,  by  confent  of  all 
parries,  the  name  oF  C  is  added,  and  he  alfoleals  ;  it  is  good 
againft  ail,  ^  ^^ 

Charterparty  not  being  between  parties,  a  flranger  may  be  bound, 
or  take  by  it,  be  it  indented  or  not,  74 

Fines, 

Severn!  ways  of  pleading  Fine<,  ^\ 

Leifee  for 99  years,  if  he  fo  long  live,  h;;  inreveriiohiliall  have 

five 


{    ^71    ) 

five  year*  for  avoiding  the  fine  after  the  tenant's  death,  as  if  ht 

were  R-nant  for  liic,  /.     ^  .  .    r  ,r  ^* 

Tenant  in  tail  covenants  to  (land  fcifed  to  the  ufe  of  himlelf  tor 

99  years,  if  he   fo    long  live,  remainder  t^vef  to  ^.  and  then 

levies  a  fine  ;  ^t.  What  operation  the  fine  ftiall  have  as  to  the 

rcni?iinder  to  B.?  S4 

One  or'  the  cognizors  dies  before  the  King's  filver  paid,  1 27 

Feuie  tenant   tor    life,  remainder  to  her  hufband  for  life  ;  rhe 

hulbnnd  and  wife   levy  a  fine  upon  Conctftt^  and  grant /or WW 

fcf  quicquid  hahtnt  j  ^/.  If  their  ellates  ihall  pais  conjunaim 

ox  drjijftm  ?  ^54 

Forfeitures. 

Goaler  for  life  connnics  a  forfeiture  of  his  office,  he  in  reverfion 
{ball  have  the  advantage  of  it,  71 

EPiatei  tail  by  what  words  torteitcd  by  a6l  of  ParUamcnt^     '169 
Jnllantaneou^  Scifin  not  forielted  by  treafon,  170 

Tenant  for  life  levies  a  fine  10  him  in  remainder  for  life;  this  is 
a  forfeiture  ot  both  ihcir  ellatei,  202 

Forgery. 

Indidlment,  ^odH.  Juper  Caput- J uumpropr turn  forged  a  D^d, 

121 

Jndittmcnt  of  rrefpafs,  forgery  and  publication  of  a  Deed,,  the 
jury  find  him  guilty  01  the  trdpafs  and  forgery  aforcfaid  : 
^.  If  the  creipafs  includes  the  publication  which  is  omitted 
in  tke  Verdidl,  221 

Fraudulent  Conveyances. 

The  wife  joins  with  her  hufband  in  aliening  her  jointure^  and 
the  fame  day  wiihuut  articles  has  another  jointure  icadc  in 
lieu  of  the  former  ;  it  is  not  void  agamda  purchafer,  70 

Covenant,  in  confideration  of  mainaj^c  of  his  eldefl  fon,  to 
(land  feifed  to  the  :ufe  of  him  in  taiJ»  reaiainder  t<yche  fccond 
ion  in  tail  ;  the  confideration  extends  to  both  a^infl  a  pur« 
chafer,  who  had  notice  and  fecurity  againil  the  lettlement. 

An  infant,  in  confideration  of  his  marriage,  promifcs  to  make  a 

ferilement  when  he  comes  of  age,  and  does  fo  accordingly  ; 

•  this  is  not  void  againfl  a  purchaler,  who  had  notice  and  lecu- 

rity  againft  it,  157 

Every  voluntary  conveyance  is  prima  facU  intended  void, 

'47 
And- fee  there  what  arc  badges  of  fraud. 
A  man  promifes  his  wife,  that  if  Ihe  would  join  in  a  falc  of  his 

S  lands 


(  ^11  ) 

lands^o  give  a  bond  of  14.00/.  to  her  ufe  j  this  bond  i$  not 
void  againft  his  creditors,  i^y 


G. 


Wage 


jer  of  Law. 

Lies  not  in  debt  for  fcavage  due  by  cuftom  in  London,  confirmed 
hy  Statute,'  io6 

Yet  it  lies  in  debt  for  an  amercement  due  by  cuftom,  and  in 
debt' on  an  aflignment  by  commiilioners  of  bankrupt,         ibid. 

Gaming* 

Covenant  to  run  a  horfe-race  for  100/.  on  the  ift  of  June,  and 
for  another  100/.  on  the  ift  o{  November,  is  void  in  the  whole, 
being  all  but  one  agreement,  and  made  ail  atone  time,       94 

Gavelkind, 

Rent  gf'nnted  out  of  it  is  of  the  nature  of  the  land,  /•  e,  divida-* 

ble.  '  87 

The  like  of  Borough-Engii/k,  i  jg 

Grant  of  the  King. 

The  King  grants  derelid  lands,  and  all  other  lands  lying  conti- 
guous, which  ihould  become  derelict,  and  recovered  ;  a  great 
quantity  of  land  happens  afterwards  to  be  derelift,  and  re- 
coveicd,  they  fliall  not  pafs,  i^, 

The  King  g:-ants  the  Eajl  India  ftock  of  one  outlawed,  the  out- 
lawry is  reverfed,  yet  the  grant  is  good  j  for  thereby  the 
King  had  difpofed  of  it,  and  could  not  regrant  it  to  the  out- 
law, 49 

Grants  of  a  Commoti  Pcrfon. 

Grant  of  twenty  the  beft  trees  in  his  wood,  to  be  taken  in  three 
ycuit,  the  grantor  cannot  cut  any  in  the  mean  time,  at  leaft 
not  till  the  requeft  made  to  the  grantee  to  make  eledtion,   14^ 

Grant  of  ^nds  and  the  mines  therein.    Mines  open  only  pais, 

125 

Grant  of  a  Court-Leet  for .  years  or  in  reverfion,  ill  i  ^.  of  a 
Court-Baron,  245 

.  Habeas  Corpus. 

Returned,  Nultt<m  jabeo  talem  in  Cujlodiu  mea  nee  habui  die  Im^ 

petrationis  bjev.t,  it  is  infufficiert,  12S 

A  Feme  Covert  brought  in  on  the  writ,  the  Court  would  not 

conllraifl' 


(    273    ) 

'  conftr.iin  her  to  go  with  her  hulband  to  prifon,  but  left  her  t« 

go  where  ilie  plealed,  129 

Heir, 

Though  a  man  cannot  be  heir  during,  his  father's   life,  fo  as  to 

inherit,  yet  he  may  take  as  purchafer  by  the  name  of  heir, 

according  to  the  intent  of  the  parties,  232 

Heralds  ^n&  Honour^Cwrty  134 


Jeofails. 

In  informations  ;  ^.  If  cured  by  verdidt,  139 

Imparl  i nee,  vfd:  Oyer. 

In  a  fuit  agai nil  an  executor  ;  he  pleads  he  was  adminiftrator, 
and  travcrfes  the  execurorihip  ;  it  is  ill,  becaufe  being  a  plea 
in  abatement,  it  is  not  pleadable  after  imparlance,     190,   197 

Indidmeht. 

Tha»  knowingly  he  received  thieves,  not  faying  he  knew  them 
to  be  thieves,  is  good,  208 

Indictment  for  forgery  without  vi  &f  armis  is  good,  221 

See  Forgery^   and  1 1 1 . 

Infant. 

Purchafer  bound  by  a  condition  in  the  Deed,  without  notice 

thereof,  ai 

Infancy  given  in  evidence  in  Ajfumpfu  upon  the  general  iflue, 

'44 

Inferior  Courts,  Jee  Ecclcfiaftical  Courts. 

Judt;n.ents  there  briefly  pleaded,  and  execution  there  by  Levari. 

f4iciasy  8 1 

Irideh.  AJfump.  within  the  jurifdiftion  for  wares  fold,  not  faid 

where,  ill,  87,  230 

Judgment  there  pleadable   in  bar  in  a  fuperior  coutt,  or  only 

in  abatement,  *  92 

Information^ 

For  fevcral  fa6ts  done  at  feveral  times  between  fuch  a  day  and . 

fuch  a  day,  is  good,  71 

Another  information  pending  for  the  fame  thing  brought  the 

fame  Term,  how  plead«;d,  ^41 

S  2  Innuendo^ 


(    »74    ) 

Innuendo. 

Where  ic  is  good  or  not,  205 

Intendment. 

A  Icafc  rendering  40/.  rent  ptrmm,  payable  quarterly^  not  iaybi^ 
at  what  days,  nor  by  equal  portions^  mall  be  intended  equally, 
and  at  the  ufual  quarter-days,  99 

S^idam,  J,  S.  intended  a  (Iranger,  207 

See  alio  Requejim 

Joint  and  Several. 

Two  nnen  feized  of  two  mills,  all  the  inhabitants  dught  to  grind 
at  the  one  or  the  other,  27 

In  an  action  by  them  jointly,  how  they  ought  to  declare,     iM. 

Covenant  between  A.  and  B,  of  one  part;  and  C.  and  D.  of  the 
other  part,  and  the  covenant  is  for  them  C^  qutmHhei  itrum. 
A,  alone  brings  an  a6ii«n  againll  C.  only ;  i^.  56 

Jointcnants. 

Tenants  in  common  ;  three  are  jointcnants^  and  two  bring  the- 
a^ion  ;  this  may  be  pleaded  in  abatement  ;  but  on  the  gtnf 
rtd  iJD'ut  pleaded,  they  fball  recover  for  two  parts^  1 1 3 

See  Merchgnts, 

Iffuc. 

Plea,  That  there  were  no  clear  profits  ;  replication,  there  were 
20/.  profits,  omitting  dear ;  rejoinder,  there  were  no  clear 
profits,  and  iflue  thereupon,  and  verdidl  and  judgment,  and 
reverfed  in  error,  bccaufe  the  ifTue  was  ill  joined,  ^i  jj 

Judgment 

In  treafou,  fbr  clipping  and  coining,  how,         .  qS 

-  See  r$rm,  ^ 

Jury- 

Caft  lots  for  their  verdict ;  it  was  fet  afkie  without  puni/hing 
them,  140,    205 

•        K. 

jur^  King,  fee  Bank  le  Roy,  and  Grants    le  Roy, 

%/•  .  and  Title  Roy,  poji. 

^;  Uftnt 


(    *75'   ) 


Levant  and  Couchant. 

Frcfcripcion  mav  be  for  Sotam  P.ijluram,  not  faying  Levant  and 
Couchant  i  otiiti  wile  of  Coniuiun  ol  Failure,  Page    z 

Limitation, 

i^.  If  the  Statute  2 1  Jac.  i.  is  pleadable  againft  aflignees  of  a 
commiiUon  of  bankruptcy,  i66 

LondiiHi. 

Cuftoni  that  orphans  fliall  be  in  cuftody  of  the  mayor  and  aldtr- 

men,  3» 

O'phan  married  out  of  the  city,  and  yet  the  hulband  fineablc 

within  the  city,  i^/W, 

Hulband  makes  a  voluntary  grant  of  all  his  goods,  it  /liall  not 

juuft  the  wile  of  her  cullomary  part,'  1 30 

Cudoni  to  commit  fur  rcfufing  to  be  of  the  livery,  206 

Cuflom  to  diifranchife  a  freeman  for  fpeaking  difrefpedtful  wordt 

of  an  alderman,  ^  If  good,  iM, 

bee  alio  Gager  de  Ley* 

Mandamus, 

Docs  not  lie  for  a  Fellow  of  a  College  where  a  viCtor  is  appoint- 
ed by  the  founder,  14 

No  exception  to  the  return,  where  the  court  has  not  jurifdic* 
tion,  ibid^^ 

It  lies  for  a  fexton,  fteward  of  a  court-baron,  bfc.  18' 

Cafe  lies  not  for  a  folic  return  thereof  till  the  return  be  detct-. 
mined,  238 

Judgment  upon  ^the  return  is  not  entered,  except  the  plaintiff 
has  judgment  to  be  reftored,  .  ^39- 

Markets  and  Fairs, 

Inhabitants  of  one  market -town  may  buy  and  fell  ^oods  in  ano- 
ther market  town,  notwithftanding  the  ftatute  fn.  (jf  M,    89 

Marriage. 

A  man  marrjes  his  firft  wife's  fifter's  daughter,  ^.  254 

Maftcr  and  Servant. 

Both  are  chargeable  for  f  tort  done  by  the  fcrvant  upon  the 
mailer's  horfe,  v^out  the  knowledge  or  command  of  tht 
iRaften  17a 

Sec  Adiw  on  tht  Cafr,  &  P^.  63^  69 
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Merchants  and  Merchandize. 

ThemaT(feroF  a  ihip  fliail  not  anlwer  tor  goods  Ion  withour  his 
default,  •  69 

The  furviving  joint  merchant  and  executor  of  the  dead  ihnlljoin 
in  debt  due  on  the  contract  of  the  joint  merchants,  188,     228 

N. 

Notice. 

An  infant  purchafer  bound  by  a  condition  in  a  deed  without  no- 
tice, ...  1' 
Purchafer  with  notice  of  prior  conveyances,                  106,   152 

O. 

Obligation. 

Sealed  by  A,  and  B.  and  afterwards  the  Name  of  C.  is  interlined 
by  content  of  ail  parties,  and  he  alfo  feals  the  obligation,  it 
is  good  as  to  all,  35 

If  a  bifhop  may  take  an  obligation  for  caution  in  his  own  nanir, 
or  in  his  chancellors  name,  gr  in  the  nameot  the  King,      36 

Obligation  in  quanio^mta  Libras  for  quwquaginta,  is  i]l,  166 

Three  are  bound  jointly  and  fcvcrally,  the  leal  of  one  is  taken 
off,  it  makes  the  whole  void,  220 

Offices 

In  fee  are  not  within  the  Statute  Ed,  6,  as  grantee  for  years  of 
the  bailiwick  of  the  Dutchy  makes  a  grant  ho**  a  lefstcvm,  ren- 
dering rent,  and  makes  his  leflee  his  deputy,  this  u  not  within 
the  Statute,  the  reverflon  being  in  the  King,  \^i 

Warden  of  the  Fleet  in  fee  grants  it  fur  life  to  one  who  permits  an 
efcape,.  and  who  is  not  refponlible  i  he  in  rcverfion  ihall  an- 
fwer,  1 50 

Grant  of  a  SrewardHiip  of  a  Court-Leet  for  years,  or  in  revtr- 
fion,  is  void  ;  but  ot  a  Court-Baron,  'tis  good,  245 

(Officer  for  Hfe  commits  a  forfeiture,  he  in  reverfion  fliall  have 
the  advantage  of  it>  .71 

Outlawry,   fee  Utlawry. 
Oyer. 

Not  grantable  after  imparlance  to  another  term,  1 42 

F. 

Palatine   Counties. 

V/hen  a  writ  fliall  be  diredted  to  the  ^Chamberlain  of  Chefler 

and  when  to  the  Judges  of  Affize  there,  "1 1 1 

Error  dircdted  to  the  Judges  of  Aflize  in  London^  12 » 

Word, 
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Woids,  fee  Expofition. 

r/V/'/jf/«7  not  aclionable,  5 

Oj  w  inaltkr,  he  has  (jetted  all  tht  farmers  in  the  country ^  with 

out  ro/Ioijfuinm  of  his  lK^^)e,  6z 

/  knozv  luhtit  I  iirrty  I  kuo-iu  what  he  is,  I  never  luggered  a  mare^ 

150 
Declaration  Tor  word  %  q.od  cum^  Eifr.  good,  I93 

Runagate  rogue,  eind  if  he  had  h.s  defi  rts  ivould  be  hmvged,     2 1 4 
ijcc  alio  1  it.    Innuendo  and  Prohibition, 

Parfon,   Patron  •   &c. 

Parfon  makes  a  leafe  for  years,  which  is  confinned  5  this  does 
notdctcrni'ne  by  his  death,  as  incaie  of  non-rdidency,       61 

A  leafe  rendering  refu  ^uarternatim,  or  within  twenty  days, 
good.    Concurrent  leafe  by  a  vicar  ;  ^a?rtf  if  good,  i^^* 

Poor  Prlfoners. 

Quxre.  If  the  Stat.  14  Car.  2.  chap.  12.  To  collcfl  by  vU- 
la^e^  in  lar^e  parifhes  in  feveral  counties  therein  named,  ex- 
tends to  iargw-  parilhes  in  other  counties  thanthofe  named,  1 42 

Payment. 

To  the  goaler,  on  a  judgment  and  execution  is  no  difcharge  j  but* 
payment  to  the  Sheriff  on  a  Fieri  facias,  is,  203 

Pavment  by  the  bail  to  the  pl.iintiff  is  a  dilcharge  j  but  not  if  it 
be  a  lefs  I'um  than  the  whole  debt,  •    ^    2 1 2 

Pleadings. 

Debt  on  an  obligation  to -account,  pica,  he  had  accounted:  Re- 
plication, a  receipt  of  fuch  a  fum  tor  which  he  had  not  :;C- 
counted:  Rejoinder,  that  he  was  robbed  thereof,  of  which  he 
gave  notice,  good,  and  no  departure  -,  for  it  is  ^n  account 
thereof,  and  is  good  without  concludmg  to  the  country  j  f<ir 
thereby  he  leaves  room  for  the  plaintiff  to  traverfe  it,  $ 

Plea  in  the  words  of  the  condition  is  good,  and  the  interpreta- 
tion left  to  the  court,  7 
Plea,  making  the  day  and  place  part  of  the  iflue,  and  plei  of  at^ 
Indenture  by  Tejlatum  exiftit^  is  ill,  the  declaration  noi  good, 

ill 
Petit  Judicium  l^  dampna^  without  Debitum,  is  good,  1 9 

Seifin  of  a  biihop  ought  to  be  Jure  Epijcopat\  68 

No  plea  of  a  freehold  •  without  writ,  98 

When  a  plea  Jhall  conclude,  £/  hoc^  &c.  prom  Curi^  con/tdera- 
verit,  75 

Plea  in /{0ffia;i  Figures  good,  102 

'     Plfi 
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Plc^,   that  it  appears,  not  facing  how,  is  ill,  l^S 

A  licence  to  thehufbind  to  enter  with  hiswitV,    pleaded  .     R«J- 

.    plication,  that  he  did  not  liccnfe  the  hiiiband  and  wife  to  eii- 

^  tei-,  is  ill,  194 

^tdam,  J.  S.  intended  a  (Iranger,  207 

Juiliivation  by  warrant  of  Icffions  the  loth  of  O&oher^  and  the 

felllons  commenced  the  9th  of  Od$ber^  and  rt  is  not  ihewn 

that  it  was  continued  by  adjournment,    ^r.  to   the   lorh,  is 

ili>  229 

Pope's  Bull  pleadable  as  inducement  j  nocwithftanding  the  S:a-  , 

tmc  zHH,  8.  "  '  iS* 

Powers.  ' 

Executed  only  in  part,  where  void  lor  the  whole  and  more,  an4 
where  good  for  fo  much  as  is  within  the  power,  and  void  for 
the  rcfidue,  60 

Power  deilroyed  by  a  common  recovery,  76 

Settlement  of  lands  and  tithes,  with  power  to  make  leafcs,'  ren- 
dering <ys/per  acre  j  he  makes  a  leafe,  rendering  ^s»  ptr  acre 
rent  tor  the  land^  but  nothing  for  the  tithes,  yet  good,       150 

Precedence, 

Detenninable  in  the  court  of  honour,  '  1  -^^ 

A  dodor  of  divinity's  wife  claims  it  of  a  juftice  of  peace's,     ibidn 

Prefcription. 

For  ^olnm  Pafturam^  not  fay i  fig  Levant  and  Couchant^  ^ 

For  grinding  corn  in  one  mill  or  the  other,  how  rtie  aiftion  is  to 

be  joint  bv  the  two  owners,  27 

To  have  toll  of  all  goods  landed  at  a  key,  without  confideration 

iil  ;  aliur  of  all  goods  landed  in  a  port,  or  within  his  Manor, 

96;  97 
To  difpofe  of  feats  in  a  church,  241 

Privilege. 

Aitoiney,  if  he   fue  by  writ,  ought  not  to  declare  upon  privi- 

'^'S^*  39 

Pri^'ilcj^e  of  Peers  in  Parliament,  how  long,  72 

Serjeants  fueable  in  any  Court  at  IVeftminJiery  but  not  elfewhere, 

129 

A  fcrjcant  and  another  fued  jointly  in  the  King^s-Bench^         ibid 

Prohibition. 

To  the  Ecclefiaftical  Court  in  a  fuit  there,  for  calling  a  Parfoa 
/oo/,  Afsy  Goofe^  &c.  becaufe  merely  words  of  heat  and  paf- 
fion,  '    ^^ 

Suit  there  for  calling  a  woman  whore,  not  prohibited,  63 

Tht 
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'I'he  Ecclcfiaftical  Court  proceeding  on  a6t$  of  Parliament,  or 
other  teniporiil  niaticrs,  ihall  not  be  prohibited  fo  long  as  they 
proceed  according  to  the  common  law,  64 

Suit  there  by  huiband  and  wife,  for  calling  the  hufband  cuckold^ 
not  prohibited,  6S 

No  fui  vivor  by  their  law  among  joint  legatees ;  but  if  they  will 
not  admit  the  lurvivorlhip  to  take  place,  theyihalibe  prohi- 
bite»i,  209 

Suit  there  for  ravifliment  of  a  Ward  committed  by  them,  i^f* 
li  prohibited.  It  the  matter  in  the  libel  appears  infutficienc, 
a  prohibition  iKnll  be  granted,  though  the  matter  iu  the  de- 
claration be  fuflic-ient,  2 1 8 

No  prohibition  to  inferior  courts  after  judgment,  ^30 

R. 
Recital. 

Leafe  from  the  end  of  another  term,  and  there  b  no  fuch  term, 
ihal  I  commence  prefently,  241 

Recital  in  letters  patents  ot  a  former  patent  is  no  evidence  of  iuch 
patent  without  producing  it,  108 

Common  Recovery. 

An  eft  ate  tail  to  A.  and  if  he  dies  without  ilFue,  that  B.  fliall 
have  a  rent,  a  recovery  by  A.  bars  the  rent,  28 

The  realons  why  common  recoveries  are  bvs>  29 

Remainder  for  years  on  an  eflateftail  barred  by  common  reco- 
very, ibid, 

A  rent  rcferved  on  a  gift  in  tail  is  not  barred  thereby,  i^.  If 
it  may  be  barred  betore  execution  fued,  ibid. 

To  what  purpoies  a  common  recovery  is  regarded  as  t  convey- 
ance, and  to  what  not,  55 

Relation. 

Where  it  fhall  not  he  proximo  anUcedenti^  132 

See  7Vr»i, 

Releale. 

General  of  all  demands  does  not  releafe  rent  du^o^  t  leafe  for 

years,  210 

General  releafe  reciting  the  particular  occailon  of  making  it,  I14 

Rent, 

Refervcd  the  ift  of  Septemker  annually  by  equal  portions  j  iffios 
is  brought  for  a  year  and  b  half,  7 

*Refcnred 


(  280  ) 

Rcfervedto  the  leflbr  and  and  his  Executors,  the  heir  fliall  have 
it,  13 

LefTee  for  years  affigns  his  term  to  him  in  reverfion,  rendering 
rent  ;  the  render  is  good,  |hough  the  term  is  furrendered,  80 

A  rent-charge  is  devi fable  in  a  fine  to  ufes,  240 

See  Surrender  and  Sufpenjion, 

Repleader. 

Judgment  reverfcd  in  the  Kings  Bench,  for  mifplcading,  they 

cannot  award  a  repleader,  12 

See  a  repleader  awarded,  164 

Repleader  denied  after  demurrer,  *  142 

Replevin,. 

Property  in  a  ftranger  may  be  pleaded  either  in  bar  or  abatement, 
and  need  not  avow  to  have  a  retu  rn,  ,  ^% 

See  Avvwry.  \ 

Requeft. 

Promife  to  pay  him  40/.  if  he  would,  at  his  rcquefl,   procure 

himfelf  10  be  made  a  knight  ;  action  lies    without    requed  ; 

for  the  requelt  is  dnt^nded  cxQCUtcdy  and  made  at  the  time  of 

•      the  promife,  198 

Refcue. 

Returned,  where  made  to  the  Sheriff  himfcit  or  his  bailiff, 
good,  2S 

In  an  .efcape  one  may  plead  a  refcue  on  mean  procefs,  without 
pleading  a  return  of  the  refcue,  144 

Revocation, 

Settlement  in  tail,  with  power  to  revoke  by  indenture,  fealed  in 
prefence  of  three  witneffes  j  he  makes  a  leafe  and  releafe  with 
three  witneffes,  and  covenants  to  levy  a  fine,  and  does  fo,  a 
good  revocation,  1 49 

King. 

The  King's  ftyle  in  a  writ  of  error  to  a  Judge  of  Aflize  at  Lan- 
ftf/fr,  miftaken,  calling  him  King  of  England^  France  ^nd 
Ireland^  omitting  Scotland^  and  therefore  the  writ   quaflied, 

223 
S. 

Seifin  of  Fees, 

As  ferjeant  at  mace  of  the  Houfe  of  Commons,  Seifin  of  fees  is 
afufficient  feifinof  the  office  to  maintain  an  affize  1  fo  laying 

hb 
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his  hands  on  the  mace,  and  the  othei's  witholding  it  is  a  fufSr 
cient  Seiiin  and  Diircifin  to  maintain  tlic  alike,  120 

SherifFs,  fee  Vifcounts, 
Statutes. 

%l  H.  6.  Of  Sheriffs,  a  general  law,  and  the  Court  to  take 
nori  •'.'  of  it,  103 

Statute  1 4  Car.  2.  Which  appoints  colleftion  for  the  poor  to  be 
mndc  by  villages,  not  parities,  becaufe  of  their  iargencfs  ; 
^.  if  it  extends  10  large  parillies  in  other  counties  which 
are  not  named  in  the  Statute,  103,   142 

The  Statute  of  frauds  and  perjuries,  29  Car,  2.  does  not  extend 
to  verbal  proniifes  made  before  the  Statute,  asthou'^h  tlie  ac- 
tion was  not  brought, till  after  the  time  limited  by  '  iic  Statute, 

-^        tbitl^  <Jr  227 

Surrender 

Leflee  grants  his  term  to  the  Idfo'-,  rendering  rent  ;  the  refcr- 
viitiou  is  good,  though  the  term  be  furrendercd,  80 

Lt  (Tor  conveys  the  reverfion  by  leafe  and  releafe  to  iellee  and 
another  to  ufcs ;  ^w.  If  the  term  be  nicrgoed,  126 

Sufpcn{i:>n  and  Extineuifhment. 

Leafe  is  made  for  40  years,  rendei  ing  201.  rent.  LelTce  for  forty 
year*  leafes  for  10  years  without  rendering  any  rent.  Ltif-e 
for  10  ye?»rs.iirigns  his  term  to  the  hill  lellbr  ;  this  is  no  luf- 
penfion'or  cxriiiguiiliment  of  the  rent,  but  the  firil  Itflbr  ilinll 
have  the  whole* 2^0/.  rent  againtl  the  firft  lefTee,  and  he  no* 
thinj^againll  the  tecond  Itfrec,  and  this  is  according  to  their 
feveral  coniratls,  143 


Tail. 

Tenant  in  tail  covenants  to  fta^id  (eizedto  the  ufe  of  himfclf  for 
99  Years,  if  he  fo  long  lives  ;  remainder  to  his  hrft  fon  in  tail  ; 
remainder  over,  and  then  levies  a  tine  ;  it  was  doubted  if  the 
fine  ihould  make  good  the  limitations  on  the  condition,  for  huw 
it  Oiould  work  i  and  a  ditference  taken  if  the  covenar.t  had 
been  to  himfelf  for  life;  for  then  no  limitation  could,  have 
been  $  but  here  a  remainder  for  the  life  of  tenant  in  tail  may 
velt  in  the  fon,  ^  S4 

By  what  words  in  an  A£t  of  Parliament  an  eftate-tail  may  be  for- 
feited, ^  169 

Covenant  to  fland  feized  to  the  ufe  of  himfelf  for  life,  remain- 
der to  his  fir  ft,  fecond,  third  and  fourth  fons  fuccefTively,  ac- 
cording 


(  ,asa  ) 

^  eording  to  the  prio'-iry  of  birth,  and  fo  to  all  and  even'  the 
heirs  male  of  the  body  of  the  covenantor  ;  adjudged  he  had 
an  eftate  tail  in  him  by  virtue  of  the  lad  words,  223 

Tixes. 

When  lands  of  the  Church  are  chargeable,  or  not,  139 

A  blowing-houfe  to  pay  chimney-money,  a  fiuith's  forge  not,  ibi 

Tenant  at  Will. 

LefTor  leafes  the  land  to  another,  but  it  was  agreed,  that  the 
fecond  lefTee  ihould  not  enter  till  after  another  rent-diy  ;  yet 
this  has  determined  the  will,  8S 

Tender, 

Covenant  to  make  fuch  a  deed  as  fliould  fatisfy  the*  plaintifTs 
counsel;  the  defendant  ought  to  tender  it,  to  fee  whether  it 
fatisfies  or  not,  95 

Plea,  ptiratus  folverty  without  ObtulUy  is  ill  in  debt  for  rent, 
and  not  cured  by  tne  Proferthic  in  Cur  faraf  foivtre^       209 

Term. 

How  to  plead, another  informat  gn  of  the  fameerm  for  tlic  fame 
thing  againft  a  fubfequent  inlbrmation,  '         141 

In  the  Kings  Bench  a  declarrition  or  judgment  flirU  not  refer  to 
the  hrik  day  of  the  term,  but  to  the  time  of  hiing  the  bill,  180 

Witneffes. 

Members  of  a  corporation  admitted  10  be  "witneffes  for  the  corpo- 
ration, 231,  236 
See  Evidence, 

Trade, 

Debt  on  5  £//«.  ^.  If  fuable  in  the  Courts  at  Weftmnjler- 
S^,  If  a  coitermonger  be  a  trade  within  that  (lature,  xo\ 

Traverfe. 

Ante  Deiibtrat\hrevis  velpo/i  the  return,  81 

traverfe   after  a  traverfe,    on  an  indidtmcnt  for  repairing  a 

bridge,  i^ue  on  the  la(l  traverfe,  and  the  defendant  found 

guilty  on  the  hrft,  112 

Ahfque  hoc  aliurvelalio  modo  vel  alibi  i  iiTae  thereon,  and  ver- 

didl  qualhed  for  the  incertainty,  164 

Juflify  by  a  writ  returnable   1 5  Martii :  Replication,  another 

writ  of  8  Martiiy  and  traverfes  the  writ  1 5  Martii,  174 

Traverfe  of  the  oath  tendered  by  a  corporation,  243 

Trcfpafr. 
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Trefpafs. 

For  taking  goods  from  him,  not  faying  whofe  eoodt,  ao 

Indiftment  of  trefpafs  and  forgery,  and-publiihing  a  libel  ;  the 
Jury  find  him  guilty  of  trefpafs  and  forgery  ;  ^.  If  publica- 
tion in  included  in  the  word  trefpafs,       .  Ill,   121 

For  entering  his  clofe,  and  taking  a  load  of  hay,  i)ot  faying  His 
Hay,  ill,   after  verdia,      .  156 

Trefpafs,  omitting  the  value  of  the  goods,  is  ill  on  a  general 
demurrer,  a^o 

Trover. 

Lies  of  Negroes,  being  merchandize,  loi 

Trial. 

Where  the  defendant  may  try  the  caufc  by  provifo  at  the  fir  ft 
aflizes,  $ 

Trial  diredtcd  by  the  Exthequer-Couri  at  Chefitr^  andby  other 
Courts  in  inditferent  counties,  33 

For  repairing  a  county-bridge  in  another  county,  1  \z 

Where  the  adtion  brought,  good,  though  the  matter  in  iflue 
arifes  in  another  county,  12a 

Trial  in  thfe  county  where  the  adion  b  brought,  gOod  j  and  the 
matter  arifmg  in  two  counties,  trial  in  the  one,  good,  by  the 
ftatuteai  Jar.  i.  12a,   164 

Fried,  or  no  Frieft,  how  it  fliall  be  tried,  250 

Ijfthts^  fee  title  P(pw#rx. 


V. 


Variance. 

Cafe  for  a  refcue  in  Placito  TranfgreJ/ionis^  and  the  adllon  was  in 
Placito  TranfgreJ/ionis  ac  eliam  BiH/r  for  40/.  where  it  was  only 
jo/,  So  inplncito  titbit i^  where  it  was  in  Placito  TranfgreJJto^ 
nis  acetiam  Billet ^  gj 

Venue 

Ajfnmpftt^  in  confideraiion    he  would  confent,  and  not  hinder. 
Plea,  that  heconfented,  and  not  hindercd.it   is  ill,  without' 
faying  where  he  tonfenred  ;  ior  the  confideration  was  nptonly 
negatively,  hewould  not  hinder,  but  pofitively,he  would  con- 
fenr,  2a7 

Verdia. 

Indidlment  of  trefpafs,  forging  and  publiifhing  a  libelj  defen- 
•bmt  is  found  guilty  of  the  trefpafs  and  forgery,  faying  nothing 
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to  the  publication,  vet  it  is  good  ;  for  it  is  implied  in  the  word 
tre>p.iis,  and  is  die  lame  thinj^  in  fubiUnce,  though  uoz  in 
word?,  1 1 1 

A  vcrdidt  finding  the  iffue,  and  more,  !sgood  for  thciffue,  imd 
void  for  the  refidue,  253 

View 

If  denied  where  it  ought  to  be  granted,  it  is  error  ;  ^u  If 
granted  where  it  ought  nor,  tnd  when  it  (hall  be  in  dowcr, 

117 

Sheriff. 

Sheriff  makes  a  warrant  to  arreft  one  before  the  writ  come>  to  his 
hands,  19.   81 

Obli.^aiion  to  one,  and  not  fafd.  Vice-corn  Qjfft.  prard,  alfo  conli- 
liou  to  appcM!-,  C5*f.  and  noi  fiid  to  aniwer,  123 

Obli^'ition  condi  iiiijcd  to  appear  cm  am  Majejlate  fua  affud 
l{!fftm\  to  nnfwvT,  ard  not  laid  to  whom,  177 

Ooli^ution  condi(it)iied  to  Hppcar  belbre  his  M'ijeily's  JuJliccs  at 
H'i/itninjhr^  g^w^-'i,  ihougli  the  writ  wa>  anram  Dovdno  Rfg^e 
aj-ud  pyejiin\  ibo 

Void  and  Voidable- 

A  judge  of  an  inftnur  court,  not  taki;>g  the  oiths  ao^ording  to 
the  Itatucc,  all  titc  jttocccding*  theic  c^djudgcd  void  in  cnor 
thereupon,  1 84 

But  fee  afterward*  the  contrary,  2  ^3 

Ufes. 

B.^rgain  and  fale  to  the  fon  in  tonfideration  of  aFedlion,  and  for 
hi.s  portion  and  p'^ctennent,  With  warranty,  the  deed  i^  in- 
tolK  I,  no  luoiiey  being  paid  -,  it  operates  aa  a  covenant  to 
tJ:<nd  leizcd,  9 

A  covenant  to  lland  feized  to  the  ufc,  not  ol  his  blood,  ia  vo.d. 

Covenant  to  fl.ind  icized  to  the  ule  of  the  heirs  of  his  bodv, 
omitting  hinifelf,   i    gooJ,  75 

1  o  (land  leizecl  to  iueh  uies,  and  no  others,  does  not  exclude 
urc>  by  iuiplicatian,  76 

LtJfor  bv  leaie  antl  rcl-afe  conveys  to  his  leffce  for  years  to  ufes  ; 
aiu-  Ir  the  te  ill  be  merged,  120 

Ftoirment  with  Uiter  of  attorney  to  make  livery,  and  none  is 
made,  operates  as  a  covenant  to  lland  fciztd,  2 1 3 

Covciiani  to  (land  leized  to  the  ufe  of  A.  for  life  ;  remainder  10 
i.i:,l'irli,  k'sor.cl,  i bird  and  fourth  fons  in  tail-male,  and  fo  to 
till ::f:.!  HI i^'9  nt/i-r  t/:ti  heirs  males  of  the  body  of  h,  ^.  If 
Lv  ihi.  .»a  wo  .S  ./.  has  aneilate-tail,  223 

Covenant* 


JMiii      ■ 
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Covenants  and  agreements  between  mother  and  fon,  and  in  tlie  ":T 

end  of  the  deed  he  favs,  /  do  give  and  grant  mj  lands  tg  mjf 
wtother  and  htr  heirs ;  this  raifes  a  ufe  to  her,  225 

Ufury. 

Leafe  for  years  for  300/.  rendering  30/.  rent,  with  a  condition  to 
be  void,  on  payment  of  300/.  at  the  end  of  three  years;  this 
is  not  ufurious,  but  an  annuity  of  30/.  per  annum  for  300/.  de- 
terminable at  the  end  of  three  years  by  the  grantor  if  he 
pleafes ;  but  the  grantee  has  no  remedy  for  his  money,  nor 
power  to  determine  the  term,  7 

Utlawry. 

The  King  grants  the  Eaft  India  (lock  of  one  outlawed  to  a  credi-  7^ 

tor,  the  outlawry  is  reverfed  ;  then  the  King  grants  to  the 
outlaw  all  theeftate,  undf  nobis  non  eft  refponfum  ;  this  ihall 
not  pafs  the  (lock  ;  for  by  the  King's  grant  to  the  creditor,  he 
had  difpofed  of  it,  and  fo  the  King  was  anfweied  thereof,    49 

\  .J 

w. 

Wager  of  Law,  fee  Page  267, 

Witnefs,y?f  Tit.  Witaeffes  P.  277. 

Words, /rr  Expofition,  and  P.  271. 
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